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Retirement  of  Judge  Charles  W.  Lynch 


Statb  Of  Webt  Vibginia: 

At  a  Regular  Term  of  the  Supreme  Court  of  Appeals,  held 
at  Charleston,  Elanawha  County,  on  Wednesday,  the  11th  day 
of  January,  1922,  the  following  order  was  made  and  entered, 
to-wit: 

It  is  ordered  that  the  Honorable  Qbobgb  ForFENBABQEB  be 
and  he  hereby  is  designated  to  serve  as  President  of  this 
Court  until  further  order. 

Thereupon  the  President  of  the  Court  made  the  following 
annonneemeot  respecting  the  retirement  of  Honorable 
CHABI.EB  W.  Lynch  as  a  member  of  this  Court : 

"At  the  end  of  nine  years  of  faithful,  efficient  and  con- 
spicuously able  service  on  tbe  bench  of  this  Court,  the  Hon- 
orable Chables  W.  Lynch,  for  good  and  suf&oient  personal 
reasons,  has  voluntarily  retired  from  it  and  inoidentally  sev- 
ered a  relationship  with  the  remaining  members  of  the  Court, 
enjoyed  and  appreciated  by  us  in  a  degree  that  can  be  neither 
accurately  nor  adequately  expressed.  It  would  be  next 
to  impossible  to  enumerate  the  instances  of  his  helpful- 
ness in  the  disposition  of  the  many  intricate  and 
important  problems  submitted  to  the  Court  within  the  period 
of  his  service,  or  to  portray  the  cheerfulness,  alacrity  and 
courtesy  with  which  it  was  rendered. 

Association  of  the  members  of  this  Court  begets  a  com- 
radeship that  is  deep,  strong  and  beautiful  beyond  the  power 
of  words  to  describe.  It  can  be  fully  appreciated  and  un- 
derstood only  in  its  enjoyment,  and  it  lives,  persists  and  in- 
tensifies beyond  the  severance  of  actual  association.  "Peace 
hath  her  victories  no  less  renown 'd  than  war,"  and  we  con- 
stantly feel  that  some  of  them  are  achieved  here,  in  the  ad- 
ministration of  settled  law,  the  just  interpretation  of  new 
law,  and  the  application  of  both  to  the  rapid  mutations  of  all 
the  phases  of  life  and  business,  incident  to  modern  growth 
and  development.    In  this  great  work,  Judge  Lynch  has 
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valiantly  done  his  full  share,  with  the  modesty,  reserve,  cour- 
age and  ability  of  the  consummate  jurist. 

Retiring  with  all  the  honors  attendant  upon  the  high  poei- 
tiou  he  so  becomingly  has  held,  he  carries  them  with  becoming 
dignity,  into  the  walks  of  private  life,  but  to  U3  he  will  ever 
remain  more  thaJi  an  honored  fellow-citizen.  We  send  with 
him  our  unstinted  personal  friendship,  esteem,  admiration, 
abiding  confidence  in  his  future  usefulness  to  the  State,  the 
many  relijriouK,  fraternal,  political  and  social  organizations 
he  has  honored  with  his  membership,  and  the  public  in  gen- 
eral ;  and  we  shall  always  remember  with  inexpressible  pleas- 
ure the  many  instances  of  personal  and  mutually  helpful  con- 
tact in  the  achievement  of  public  and  private  results  of  the 
greatest  and  gravest  import,  in  the  conduct  of  one  of  the 
supreme  coordinate  branches  of  the  state  government,  through- 
out a  period  of  years  requiring  more  than  usual  and  ordinary 
steadiness  of  hand,  clearness  of  head  and  rectitude  of  heart. 

Judge  Lynch's  amiable  disposition  and  strikingly  fine  char- 
acter have  commended  and  endeared  him  no  less  highly  to 
the  Clerk  of  this  Court,  his  subordinates,  the  law  clerks  and 
stenographers,  the  librarian  and  all  of  the  other  officials  and 
attaches,  than  to  us.  I  most  cheerfully  include  them  in  our 
expression  of  sincere  regret  on  account  of  his  resignation." 

And  on  another  day,  to-wit,  on  Tuesday,  the  17th  day  of 
January,  1922,  the  following  order  was  made  and  entered : 

It  is  ordered  that  the  following  letter  of  the  Honorable 
Charles  W,  Lynch,  until  recently  a  member  of  this  Court,  be 
entered  in  the  order  book  of  this  Court  t 

"Clarksburg,  W.  Va. 
January  14,  1922. 
To  the  Honorable,  The  Judges  of  the  Supreme     Court  of 

Appeals  of  the  State  of  West  Virginia. 
Gentlemen  : 

To  have  had  the  opportunity  to  participate  with  you  as 
members  of  the  highest  judicial  tribunal  of  the  State  for  nine 
years,  in  the  settlement  of  complicated  controversies  and  the 
declaration  of  legal  principles  applicable  to  them  and  to  oth- 
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ers  of  like  kind  in  the  future,  and  to  that  extent  give  per- 
manence to  the  rules  of  law,  will  always  be  deemed  and  re- 
membered as  a  supreme  privilege. 

No  untoward  incident,  no  regrettable  occurrence,  no  lack 
of  personal  harmony  entered  the  conference  chamber  to  dis- 
turb the  united  effort  of  the  Court  membership  in  the  per- 
formance of  the  duties  allotted  to  them. 

At  times,  of  course,  there  was  disagreement  of  views  upon 
legal  questions.  These  differences  were  cordial  and  resulted 
from  a  scrupulous  desire  to  reach  an  amicable,  just  and  ap- 
propriate conclusion  as  to  the  merits  of  the  ease  then  beijig  re- 
viewed, In,stead  of  repeated  dissents  the  dominant  purpose 
was  to  reconcile  views  and  give  united  strength  to  the  pre- 
vailing opinion. 

Our  association  always  was  of  the  most  pleasant  character. 
There  was  harmonious  accord,  a  conscientious  regard  for  the 
rights  and  privileges  of  one  another,  genuine  fellowship  in 
a  common  cause,  unstinted  service  on  behalf  of  the  State  and 
the  citizenship  of  the  State. 

I  shall  never  cease  to  cherish  and  never  forget,  while 
memory  continues  to  serve  me,  the  most  gracious  words  of 
the  order  entered  of  record  as  expressing  your  generous  con- 
viction of  the  merits  of  the  service  rendered  during  my  mem- 
bership ;  nor  the  kindness  of  Mr,  Mathews,  the  clerk,  the 
Court  attaches,  law  clerks,  librarian,  and  others  associated 
with  them,  for  whose  assistance  and  kindn&ss,  and  especial- 
ly that  of  the  present  members  of  the  Court,  I  am  profoundly 
grateful. 

Most  sincerely, 

Chables  W.  Lynch," 

It  is  further  ordered  that  the  foregoing,  together  with  the 
order  entered  on  the  11th  day  of  January,  1922,  respecting 
the  retirement  of  Judge  Lynch,  be  published  in  the  current 
volume  of  the  West  Virginia  Reports. 
A  True  Copy, 

Attest :     Wm,  B.  ILiTHEWs, 
Clerk  Supreme  Court  of  Appeals. 
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REPORT  OF  DECISIONS 

DETERMINED  BY  THE 

SUPREME  COURT  OF  APPEALS 

OF 

WEST  VIRGINIA 


CHARLESTON. 

State  ex  rel.  D.  P.  Workman  v.  John  M.  Anderson,  Judge. 

Snbmined  September  7,  1921.    Decided  September  13, 1921. 

CouNTUsa — CommUsionert    of    CotnUv    Caurta — Bribery — Offetue. 

A  commlsBioner  of  the  county  conrt  wbo,  aa  Bucb,  receives 
and  accepts  a  bribe  Intended  to  tnflnence  bim  In  the  dlscbarge 
of  bis  olBclsl  dntloB,  Is  not  guilty  ol  a  felony  and  enbject  to 
the  penally  Imposed  by  sec.  Ga  (3)  ot  chap.  147  of  the  Code 
of  1918;  and  the  Conrt  In  which  an  Indictment  Is  returned 
against  him  tor  a  felony  for  so  recelTtng  and  accepting  such 
bribe  le  without  Jurisdiction  to  try  him  tor  a  felony,  and  If 
such  Court  has  assumed  Inrlsdlcllon  to  try  for  a  felony,  pro- 
hlblUon  will  He. 

Original  jurisdiction. 

Application  for  writ  of  Prohibition  in  State  ex  rel.  D.  P. 
Workman  against  John  M.  Anderson,  Judge  of  the  Criminal 
Court  of  Raleigh  County. 

Writ  of  Prohibition  avxtrded. 

C.  M.  Ward  and  Hugh  A.  Dunn,  for  relator. 

E.  T.  England,  Attorney  General,  B.  Dennis  Steed,  As- 
sistant Attorney  General,  D.  D.  Askworth,  Prosecutii^  At- 
torney, J.  W.  Marshall  and  Osenton  <6  Lee,  for  respondents. 

Lively,  Judqe: 

At  the  March  term,  1921,  of  the  Criminal  Court  of  Raleigh 
County,  two  indictments  were  returned  against  D.  F.  Work- 
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mail,  each  for  a  felony,  charging  him  with  accepting  certain 
bribes  as  commisHioiier  of  the  county  court  of  that  county  in 
the  performance  of  his  official  duty.  The  first  felony  indict- 
ment charged  him  with  accepting  and  receiving  from  one  C. 
■  L.  Lilly  the  sum  of  $2,500.00,  paid  or  given  to  said  Workman 
by  said  Lilly  upon  an  agreement  between  them  that  Work- 
man, then  a  commissioner  of  the  county  court,  would  vote  for 
the  purchase  of  a  tract  of  land  of  79  acres  which  Lilly  was 
offering  to  sell  to  the  county  court  for  county  purposes.  This 
indictment  charged  that  Workman  received  this  bribe  on  the 
12th  day  of  March,  1919.  The  second  felony  indictment  was 
tor  unlawfully,  feloniously  and  corruptly  demanding  and  re- 
ceiving from  one'.!.  L.  Richmond,  in  said  county  on  the  23rd 
day  of  February,  1921,  a  sum  of  six  hundred  dollars  in  money, 
upon  the  understanding  and  agreement  with  said  Richmond 
that  he.  Workman,  as  a  member  of  the  county  court  would 
vote  to  sell  to  said  Richmond,  for  the  sum  of  sixteen  hundred 
dollars,  a  certain  steam  shovel,  which  then  belonged  to  the 
county  court  and  which  it  proposed  to  sell.  Workman  ap- 
peared in  court  to  answer  these  two  indictments  and  was 
placed  under  bond  for  his  appearance  at  the  trial,  which  was 
set  for  the  24th  day  of  June,  1921,  and  the  judge  of  the 
criminal  court.  Honorable  John  M.  Anderson,  then  announc- 
ed in  open  court  that  he  expected  to  try  Workman  on  the 
charges  of  felony  in  said  indictments  on  that  date. 

Conceiving  that  the  facts  and  allegations  charged  in  these 
indictments  did  not  constitute  a  felony  under  the  statute, 
Workman  petitioned  for  and  obtained  rules  in  prohibition 
against  the  judge  of  the  criminal  court  to  show  cause  why 
he  should  not  be  prohibited  from  proceeding  to  try  the  peti- 
tioner upon  the  indictments  for  felony.  To  the  rule  in  pro- 
hibition the  judge  appeared  by  counsel,  demurred  to  the  peti- 
tion filed  and  moved  to  qua.sh  the  rule  issued  thereon  because 
the  facts  alleged  in  the  petition  were  not  sufficient  to  warrant 
the  writ  as  prayed  for,  and  for  answer  says  that  as  judge  of 
the  criminal  court  he  has  jurisdiction  to  try  and  determine  the 
matters  alleged  in  the  indictments. 

If  the  facts  charged  in  these  indictments  do  not  constitute 
felony  under  the  law,  then  the  criminal  court  has  no  right 
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or  jarisdictioQ  to  try  Workman  for  a  felony,  and,  as  we 
understand  it,  the  petitioner  seeks  on!y  to  prohibit  the  trial 
of  the  felony  charge.  At  common  law  all  forms  of  bribery, 
except  bribery  of  a  judge  in  relation  to  a  eause  pendii^  be- 
fore him,  were  misdemeanors  to  be  visited  with  imprisonment 
and  fine.  Bishop's  New  Criminal  Law,  vol.  2,  sec.  87.  In 
Virginia,  at  the  time  of  the  formation  of  this  State,  it  was  a 
misdemeanor  for  any  executive,  legislative  or  judicial  officer 
to  corruptly  accept  a  bribe,  punished  by  being  confined  in 
jail  for  one  year  and  by  being  fined  not  exceeding  $1,000.00, 
forfeiture  of  his  office,  and  also  being  forever  incapable  of 
holding  any  office  of  honor,  trust  or  profit  under  that  State. 
This  provision  is  found  in  the  Code  of  Vii^nia  of  1860,  in 
chapter  194,  and  was  adopted  by  this  State  and  is  now  section 
5  of  ch.  147  of  the  Code  of  1918.  This  statute  of  Virginia, 
adopted  by  this  State  at  its  formation,  continued  as  the  law 
for  punishing  the  crime  of  bribery  by  any  executive,  legisla- 
tive or  judicial  officer  until  after  the  adoption  of  the  Consti- 
tution of  1872.  By  section  45  of  Art.  6  of  that  Constitution, 
the  legislature  was  directed  at  its  first  session  after  the  adop- 
tion of  the  Constitution  to  provide  by  law  for  the  punishment 
by  imprisonment  in  thfe  penitentiary  of  any  person  who  shall 
bribe  or  attempt  to  bribe,  any  executive  or  judicial  officer  of 
the  State  or  any  member  of  the  legislature  in  order  to  in- 
fluence him,  in  the  performance  of  any  of  his  official  or  public 
duties ;  and  also  to  provide  by  law  for  the  punishment  by  im- 
prisonment in  the  penitentiary  of  any  of  said  officers  or  any 
member  of  the  legislature,  who  shall  demand  or  receive  from 
any  corporation,  company  or  person  any  money,  testimonial 
or  other  valuable  thing  for  the  performance  of  his  official  or 
public  duties  or  for  refuaing  or  failing  to  perform  the  same, 
or  for  any  vote  or  influence  a  member  of  the  legislature  may 
give  or  withhold  as  such  member,  etc.  In  pursuance  of  the 
mandate  of  the  Constitution  as  above  set  out,  the  legislature 
of  1873,  chapter  75,  carried  into  effect  this  constitutional 
requirement,  making  it  a  felony  for  bribing  or  attempting  to 
bribe  any  executive  or  judicial  officer  of  this  State,  or  any 
member  of  the  legislature ;  and  made  it  a  felony  for  any  exe- 
cutive or  judicial  officer  of  the  State,  or  any  member  of  the 
89  w.  v». 
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I^islature,  to  demancl  or  re<:eiTe  from  any  corporation,  com- 
pany or  person,  any  money,  tCBtimonial  or  other  valuable 
thing,  for  the  performance  of  hia  official  or  public  datiea  or 
for  refusing  or  failing  to  perform  the  same.  These  pro- 
visions of  chapter  75  of  the  Acts  of  1872-3  are  now  found  as 
sections  5a-l,  5a-2,  5a-3  and  5a-4  of  chapter  147  of  the 
Code  of  1918.  It  is  under  section  5a  (3)  that  Workman  is 
indicted  for  a  felony.  This  is  the  only  section  of  the  bribery 
statutes  under  which  he  could  be  indicted  for  a  felony,  and 
reads:  "That  if  any  ezecntive  or  judicial  officer  of  this  State 
shall  demand  or  receive  from  any  corporation,  company  or 
person,  any  money,  testimonial,  or  other  valuable  thing,  for 
the  performance  of  his  ofBcial  or  public  duties,  or  for  re- 
fusing or  failing  to  perform  the  same,  shall  be  deemed  guilty 
of  felony,  and,  upon  conviction  thereof,  shall  be  imprisoned 
in  the  penitentiary  for  not  less  than  five  years,  nor  more 
than  ten  years;  and  shall,  moreover,  be  forever  disqualified 
from  holding  any  office  or  position  of  honor,  trust  or  profit 
in  this  State."  It  is  insisted  by  the  attorney  general  and 
counsel  for  the  State  that  Workman,  as  commissioner  of  tiie 
county  court  is  an  executive  or  judicial  officer  within  the 
meanii^  of  this  section.  It  is  unnecefiBary  to  decide  to  what 
division  of  powers  a  county  court  belongs.  Some  of  their 
duties  are  judicial  or  quasi  judicial,  as  when  they  sit  to  try 
election  contests.  Braeie  v.  Commissioners,  25  W.  Va.  213 ; 
Arkle.  v.  Commissioners,  41  W.  Va.  471;  Fleming  v.  Commis- 
sioners, 31  W.  Va.  608.  The  majority  of  their  duties  are 
ministerial  or  executive,  often  involving  discretion.  It  is 
sufficient  to  say  that  the  acts  or  duty  of  the  commissioner  in 
the  performance  of  which  the  indictment  charges  he  received 
and  accepted  a  bribe,  are  ministerial  or  executive. 

But  does  a  commissioner  of  the  county  court  fall  within 
the  designation  of  an  executive  oEBcer  of  the  State  T  Is  he 
an  officer  of  the  State!  Is  he  not  an  officer  of  the  coimty! 
The  statute  under  which  the  felony  indictments  are  returned 
include  executive  or  judicial  officers  of  the  State,  using  the 
same  lani*uage  and  designating  the  same  officers  in  the  sec- 
tion of  the  Constitution  which  directed  that  such  law  be  pass- 
ed.      These  officers  are  placed  in  the  same  class  as  members  of 
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the  legislatxire  and  are  subject  to  the  same  degree  of  panish- 
ment.  See  section  5a  (4),  chap.  147,  Code.  It  waa  evi* 
deatly  the  purpose  of  the  f  ramera  of  the  Conatitntion  of  1S72 
to  raiae  the  pimiahment  of  the  crime  of  bribeiy  from  a  misde- 
meanor to  a  felony  for  certain  designated  officers  (officers  of 
the  State)  but  not  to  raise  it  for  every  executive,  legislative 
or  judicial  officer.  We  must  give  some  significance  to  the 
words  "of  this  State"  following  the  word  officer  in  the  above 
quoted  statute.  Unless  an  executive  or  judicial  officer  of 
the  State  is  distinguished  from  those  of  a  county  or  muni- 
cipality, then  bribery  of  a  constable  ■would  be  equal  to  bribery 
of  a  governor ;  and  bribery  of  a  police  judge  to  that  of  a  cir- 
cuit or  supreme  court  judge  and  the  penalty  the  same.  We 
are  of  the  opinion  that  the  framers  of  the  Constitution  of 
1872  and  the  legislature  of  that  year  and  the  following  year 
clearly  intended  a  distinction  between  the  executive  and  judi- 
cial officers  of  the  State  and  the  executive  and  judicial  ofileers 
of  the  counties,  districts  and  municipalities ;  and  to  take  these 
State  officers  out  of  the  operation  and  effect  of  the  then  ex- 
istent statute  adopted  from  the  laws  of  the  Mother  State 
(now  sec.  5,  chap.  147  of  tbe  Code)  which  makes  it  a  misde- 
meanor for  any  executive,  lei;islative  or  judici&I  officer  to 
take  a  bribe.  It  will  be  observed  by  inspection  of  chap.  75, 
Acts  1872-3  that  there  is  no  reference  therein  to  the  misde- 
meanor bribery  statute,  then  appearing  in  the  Code  of  1868 
as  see.  5  of  chap.  147,  It  is  not  an  amendment  to  or  repeal 
in  terms  of  that  or  any  other  statute.  It  is  new  and  inde- 
pendent legislation  to  carry  into  effect  tbe  provisions  of  sec. 
45,  Art.  VI  of  the  Constitution.  If  it  be  a  repeal  of  the  then 
existing  misdemeanor  bribery  statute,  it  is  only  by  implica- 
tion ;  and  repeals  by  implication  are  never  favored  and  will 
nevet  be  indulged  if  there  is  any  other  reasonable  construc- 
tion. 25  B.  C.  L.  p.  918 ;  Lewis  Sutherland  Stat.  Construc- 
tion, (2nd  ed.),  vol.  I,  sec.  247. 

In  arriving-  at  the  intention  of  the  legislature,  these  two 
Acts  must  be  considered  in  pari  materia,  and  effect  given  to 
each  if  there  be  any  reasonable  construction  which  will  per- 
mit it.  If  every  officer,  either  executive  or  judicial,  who 
accepts  a  bribe  is  to  be  punished  as  for  a  felony,  then  the 
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misdemeanor  act  is  entirely  repealed  in  ao  far  aa  eiecntive 
and  judicial  officers  are  concerned.  Members  of  the  legis- 
lature who  receive  bribes  are  subject  to  punishment  for  a 
felony  under  sec.  4,  chap.  75,  Acts.  1872-3  (now  sec.  5a  (4) 
of  chap.  147,  Code),  and  if  see.  5,  chap.  147,  Code,  has  been 
repealed,  then  there  would  be  no  statutory  punishment  for 
any  other  legislative  officer,  for  instance  a  member  of  town 
or  city  council  who  has  power  to  make  laws  for  the  govern- 
ment of  the  town  or  city.  Clearly  see.  5a  (4)  does  not  un- 
dertake to  include  all  legislative  offic«rs.  It  applies  solely  to 
"members  of  the  legislature."  Then  so  far  as  legislative  offi- 
cers are  concerned,  except  members  of  the  legislature,  sec.  5 
is  not  repealed ;  and  to  hold  that  sec.  5  is  repealed  so  far  as 
executive  and  judicial  officers  are  concerned  by  sec,  5a  (3) 
would  result  in  making  a  town  eounc'ilman  guilty  of  a  misde- 
meanor for  accepting  a  bribe,  while  a  police  officer  of  the 
same  town,  or  a  justice  of  the  peace,  would  be  guilty  of  a 
felony  for  the  same  offense — a  rather  anomalous  distinction 
and  result,  which  we  do  not  think  was  intended  by  the  law 
making  power. 

Moreover,  these  statutes  under  consideration  are  penal,  and 
it  is  a  firmly  settled  rule  that  penal  statutes  must  be  strictly 
construed.  "They  will  not  be  construed  to  include  anything 
beyond  their  letter  even  though  within  their  spirit,  and  noth- 
ing can  be  added  to  them  by  inference  or  intendment,"  25 
R.  C,  L.  p,  1081 ;  see  also  Lewis  Sutherland  Stat.  Construction 
(2nd  ed.)  Vol,  II.  sees.  .'i37,  .')20-.V27.  Every  word  and 
phrase  must  be  given  some  significance  and  meaning ;  and  the 
phrase  "any  e-xecutive  or  judicial  officer  of  ikis  State,"  as 
found  in  see.  5a  (3)  which  inflicts  punishment  for  a  felony, 
is  quite  different  from  "any  executive  or  judicial  officer"  as 
found  in  see.  5,  which  inflicts  the  misdemeanor  penalty.  The 
phrane,  "of  this  State"  qualifies  the  preceding  words,  and  is 
equivalent  to  State  executive  and  judicial  officers.  This  con- 
struction is  impelled  in  view  of  the  constitutional  mandate  and 
the  preceding  legislation. 

Considering  these  sections  together,  we  hold  that  the  con- 
struction to  be  given  to  sec.  5a  (3)  makes  it  apply  only  to 
executive  or  judicial  officers  of  the  State,  such  as  the  gov- 
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ernor,  attorney  general,  members  of  the  public  service  com- 
misBion,  commissioner  of  banking  and  like  ofScers  whose  pow- 
ers or  duties  extend  over  the  State  whether  executive  or  judi- 
cial, and  does  not  apply  to  executive  or  judicial  ofBeers  gen- 
eraUy  and  indiscriminately.  Thus  we  follow  the  well  settled 
rules  of  statutory  construction,  and  give  life  and  vigor  to 
each  of  these  two  Acts  of  the  legislature,  which,  on  first  im- 
pression, may  seem  to  conflict.  From  what  we  have  said  it 
follows  that  the  petitioner,  D.  F.  Workman,  is  not  guilty 
of  a  felony  under  the  facts  charged  in  the  indictments,  and 
that  the  criminal  court  of  Baleigh  County  is  without  jurisdic- 
tion to  try  him  thereon  as  for  a  felony.  Whether  or  not  he 
can  be  tried  on  these  indictments  for  a  misdemeanor,  is  a 
question  which  is  not  presented  to  us  in  this  proceeding.  The 
writ  of  prohibition  will  issue. 

Writ  of  Prohibition  awarded. 


CHARLESTON. 

The  Cook  Pottery  Company  v.  J.  H.  Parker  and  Son. 
Submitted  September  7,  1921.      Decided  September  13,  1921. 

1.  InvEXTios — Use  of  hy  Licentee  Peniing  Application  for  Letters 

Patent— Effect  on  After  use. 

A  license  to  use  an  Indention,  for  which  proper  applica- 
tion for  letters  patent  has  been  filed,  may  be  gWen  before  the 
patent  has  be«D  Eranted,  and,  If  acted  upon  by  applying  the 
iuTenliou  In  the  manulacture  of  articles,  will  avail  to  pro- 
tect tbe  licensee  In  Its  use  afterwards,     (p.  II). 

2.  Same— Rights  of  Applicant  for  Letters  Patent  to  Contract  Use 

of  to  Another  so  as  to  Protect  Latter  in  its  use  After  Pat- 
ent is  Formally  Granted. 

One  who  hae  applied  for  letters  patent  on  a  useful  Invention 
has  an  Inchoate  right  of  property  in  such  invention  on  which 
be  can  base  a  con'tract  wltb  another  person  tor  license  to 
that  other  person  to  use  tbe  invention  In  the  manufacture 
of  articles  of  commerce  pending  the  application  for  letters 
patent,  and  wliereby  the  licensee  will  be  protected  in  such 
manufacture  after  tbe  patent  Is  formally  granted,     (p.  11). 
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8.  Same — lAcente  to  Use  PeM4t»o  AppUaaMon  for  Letten  Pat- 
ent OM  ConHOeraUoH  for  Contract  UttOer  uihieh  a  RayaJtn  U 
PoW  Inventor. 

A  licenu  to  uee  an  iRTantton,  pending  tho  application  tor 
letters  patent  thereon,  U  eufflcient  consideration  for  a  ctm- 
tract  between  the  Inventor  and  the  licensee  whereby  artlctM 
of  commerce  may  be  manafactnred  by  the  licensee  and  placed 
upon  the  market  on  a  royalty  basle  to  the  Inventor.  Tbe  pro- 
tection of  the  licensee  ta  the  nse  of  tbe  Invention  when  pat- 
ented enters  Into  and  forms  a  part  of  the  consideration  tor 
ench  contract.  Beneflta  to  be  derived  by  eadi  party  to  a  con- 
tract (umlsbes  a  snffldent  consideration  for  It.     (p.  12). 

4.     Set-Off— Bmitodyinf  Contract  Betwreen  Applicant  for  Letters 
Patent   and   Licensee   Proper    in    Case    in    tetiicti    Damage! 
Accruing  by  Breach  of  Such  Contract  1«  a  Proper  Bet-Off 
to  Obligation  Bucd  Upon. 
A  special  plea  of  set-off  embodying  such  contract  shooM  be 
permitted  to  be  filed  In  a  case  tn  which  the  damacee  accmlog 
by  a  breach  of  sncb  contract  Is  a  proper  set-oft  to  the  obllgai- 
tlon  sued  upon;  the  objection  to  the  plea  behig  that  the  con- 
tract is  void  for  want  of  consideration,     (p.  15). 

Case  certified  from  Circuit  Court,  Wood  County, 

Action  by  the  Cook  Pottery  Company  against  J.  H.  Parker 
&  Son.  Ruliiigs  permitting  the  filing  of  special  pleas  of  set- 
off and  of  a  notice  of  recoupment  tendered  by  defendants, 
certified  for  review. 

A^rmed. 

C.  D.  Merrick,  for  plaintiff. 

H.  F.  Camden  and  Marshall  dt  Forrer,  for  defendants. 

Lively,  Judge  : 

The  action  of  the  circuit  court  in  overmlii^  demarrera  to 
two  special  pleas  of  set-off,  and  in  OTermlii^  objections  of 
the  plaintiff  to  the  notice  of  recoupment  filed  by  the  defend- 
ants, and  in  refusing  to  strike  the  same  out,  has  been  certi- 
fied to  this  court  for  review. 

The  case  was  before  this  court  on  somewhat  similar  ques- 
tions raised  by  this  record,  and  is  reported  as  Pottery  Com- 
pany V.  Parker,  86  W.  Va.  580. 

Plaintiff  sued  defendants  on  certain  notes  aggregating  $5,- 

170.00  and  defendants  tendered  two  special  pleas  of  Bet-<^ 

8B  w.  v«. 
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designated  as  special  plea  No.  1  and  special  plea  No.  2  and 
a  notice  of  recoupment.  The  circuit  court  refused  to  permit 
either  of  the  special  pleas  or  the  notice  of  recoupment  to  be 
filed,  and  that  action  and  holding  was  formerly  certified  to 
this  court,  and  it  was  held  here  that  special  plea  No.  1  and  tha 
notice  of  recoupment  should  have  been  permitted  to  be  filed, 
thns  reversing  the  circoit  eonrt ;  but  the  action  of  the  lower 
court  in  rejecting  special  plea  No.  2  was  affirmed,  as  will  be 
seen  from  an  inspection  of  the  reported  case  above  referred 
to. 

Now  defendants  have  tendered  two  more  special  pleas  of 
set-off  designated  as  special  pleas  No.  3  and  No.  4,  respective- 
ly, and  also  another  notice  of  recoupment  marked  No.  2, 
both  of  which  special  pleas  and  the  notice  of  recoupment  No. 
2  were  permitted  to  be  filed,  and  demurrers  of  the  plaintiff 
thereto  and  motion  to  strike  out  overruled  and  refused.  It 
is  this  disposition  of  the  pleas  and  notice  by  the  circuit  court 
which  is  now  here  for  review.  In  plea  No.  1,  heretofore  held 
to  be  proper  and  directed  to  be  filed,  the  defendants  relied  on 
a  contract  between  them  and  plaintiff,  made  the  8th  of  Octo- 
ber, 1915,  whereby,  in  consideration  of  the  defendants  agree- 
ing to  permit  plaintiffs  to  manufacture  the  "Wedge  Knob" 
with  the  use,  in  the  manufacture  thereof,  of  the  "Nailit 
Knob,"  a  device  then  "owned  and  controlled"  by  defend- 
ants, the  plaintiff  agreed  to  manufacture  and  sell  exclusively 
to  defendants  the  "Wedge  Knob"  at  the  price  of  $5.65  per 
thousand  plus  a  stipulated  price  for  ten  penny  nails  and 
leather  washers  used  in  the  manufacture ;  and  that  the  plain- 
tiff was  to  add  to  the  price  aforesaid  24  cents  per  thousand  to 
be  credited  on  the  books  of  the  plaintiff  in  reduction  of  in- 
debtedness of  the  defendants  to  plaintiff;  and  that  said  agree- 
ment was  to  continue  for  5  years,  and  as  long  thereafter  aa 
either  party  did  not  violate  the  provisions  of  the  contract, 
and  then  to  be  cancelled  at  the  option  of  the  party  who  did 
not  violate  it.  The  breach  averred  and  set-off  relied  upon 
is  that  plaintiff  violated  this  contract  by  manufacturing  and 
selling  directly  to  other  persons  large  quantities  of  said 
manufactured  article,  which,  at  the  rate  of  24  cents  per 
thousand,  the  Emm  per  thousand  to  which  defendants  were  en- 
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titled  by  virtue  of  said  (contract,  amounted  to  the  sum  of  $7,- 
200.00,  and  which  they  were  entitled  to  receive  from  plain- 
tiff, and  claimed  set-off  to  that  amount  against  the  notes  sued 
on.  Plea  No.  3,  now  in  controversy,  is  substantially  the 
same  as  plea  No.  1.  It  avers  the  same  matter,  bat  goes  more 
into  detail.  It  alleges  at  leng^th  how  it  "owned  and  con- 
trolled" the  device  known  as  the  "Nailit  Knob."  It  also 
alleges  that  the  contract  of  October  8,  1915,  on  which  the  pleas 
are  based,  was  in  writing  under  seal  and  makes  profert  there- 
of. This  contract  is  brought  into  the  record  by  the  craving 
of  oyer  thereof  by  the  plaintiff.  The  amount  claimed  as  and 
for  the  breach  of  the  contract  is  stated  at  the  sum  of  $10,- 
000.00,  whereas  plea  No.  1  alleges  it  to  be  $7,200.00.  This 
additional  sum  is  evidently  intended  to  cover  the  period  be- 
tween the  dates  of  the  filing  of  the  two  pleas.  The  only  other 
difference  is  that  plea  No.  3  alleges  that  the  indebtedness  of 
the  defendants  to  plaintiff  od  which  the  24  cents  per  thousand 
for  the  manufactured  knobs  was  to  be  credited  is  the  sapie 
indebtedness  on  which  plaintiff  is  now  suing.  The  con- 
trolling ownership  of  the  "Nailit  Knob"  device  alleged  in 
plea  No.  I  is  described  in  extenso  by  plea  No.  3.  It  is  aver- 
red, substantially,  that  William  Morrill  Parker,  one  of  the  de- 
fendants, in  January,  1915,  filed  application  for  letters  patent 
in  the  U.  S.  Patent  Office  for  the  device  known  as  the  "Nailit 
Knob"  and  thereafter  it  was  controlled  by  the  defendants; 
that  in  May,  1915,  the  plaintiff,  learning  of  this  device,  en- 
tered into  negotiations  with  defendants  culminating  in  the 
contract  for  the  use  of  this  device  in  the  manufacture  of  the 
"Wedge  Knob"  then  being  manufactured  by  plaintiff,  on  a 
royalty  basis;  that  defendants  ascertained,  after  said  con- 
tract had  been  made,  that  oue  A.  H.  Pargo  had  also  applied 
for  letters  patent  on  a  device  similar  to  that  of  the  "Nailit 
Knob,"  and,  in  order  to  protect  the  plaintiff  in  the  license 
granted  it  by  defendant  in  the  contract  of  October  8,  191.5, 
acquired,  by  writing  under  seal  from  Fargo,  sole  and  ex- 
clusive license  to  use  said  invention,  said  sole  and  exclusive 
license  being  taken  by  J.  H.  Parker  and  Son,  incorporated, 
but  that  defendants  J.  H.  Parker  and  Son  should  have  the 
benefit  of  the  same  in  order  to  protect  the  plaintiff  in  the 
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license  granted  to  it  by  the  contract  of  October  8,  1915 ;  that 
afterwards  on  February  3,  1920  letters  patent  for  said  in- 
vention were  duly  issued  to  an  assignee  of  Fargo,  who  after- 
wards on  April  28,  1920  granted  to  J.  H.  Parker  and  Son, 
Inc.,  the  exclusive  right  and  license  to  make,  use  and  sell 
devices  embodying  the  invention,  throughout  the  United 
States  and  territories  thereof,  for  the  full  life  of  the  patent ; 
and  that  defendants,  by  virtue  thereof,  and  by  the  application 
filed  by  W.  M.  Parker  for  letters  patent,  have  always  con- 
trolled the  right  to  manufacture  and  sell  the  "Nailit  Knob," 
a  name  used  to  designate  any  two  piece  knob  for  electrical 
work  assembled  with  a  nail  and  fast^ied  together  by  means  of 
a  washer  or  swedge  or  other  projection  on  the  lower  part  of 
the  knob. 

Plaintiff  strenuously  contends  that  the  plea  is  bad  and  de- 
murrer  thereto  should  have  been  sustained,  because,  as  coun- 
sel avers,  this  extended  description  of  the  ownership  and  con- 
trol of  the  "Nailit  Knob"  device  in  fact  shows  that  de- 
fendants did  not  have  ownership  and  control  thereof;  and 
that  therefore  they  had  no  right  to  make  the  use  of  "Nailit  . 
Knob"  device  the  basis  or  consideration  of  the  contract  of 
October  8,  1915,  and  that  said  contract  was  therefore  without 
consideration  and  void ;  in  other  words,  that  pending  an  ap- 
plication for  letters  patent,  the  applicant  has  no  such  owner- 
ship or  control  of  the  device  sought  to  be  patented  as  would 
give  him  the  right  to  license  or  permit  another  to  use  it.  It 
is  claimed  that  plaintiff  already  had  full  power  and  right  to 
use  this  device  in  the  manufacture  of  its  "Wedge  Knob," 
pending  defendants'  application  for  patent  thereon,  and  that 
when  it  signed  this  contract,  although  under  seal,  there  was 
no  basis  for  its  so  doing,  no  consideration  therefor.  An  in- 
ventor has  an  inchoate  right  of  property  in  an  invention 
pending  his  application  for  patent,  with  which  he  may  deal  as 
an  article  of  property.  Oayler  v.  Wilder,  10  Howard  477; 
Richardson  v.  Essex  Machine  Co.,  207  Mass.  219.  A  license 
to  use  a  device  for  which  application  for  letters  patent  is 
pending  may  be  given,  and  if  acted  upon  and  the  device  used 
by  the  licensee  in  the  manufacture  of  articles  in  which  the 
invention  is  used,  it  will  avail  to  protect  the  licensee  in  the 
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nse  thereof  after  the  invention  is  patented.  Burton  v.  Bur- 
ton Stock  Car  Co.,  171  Mass.  437.  WhUe  it  may  be  true 
that  pending  an  application  for  a  patent  the  applicant  has  no 
exdnsive  right  to  its  use,  which  doctrine  is  laid  down  in 
Oayler  v.  Wilder,  supra;  and  Marsh  v.  Nichols,  128  U.  S.  612 ; 
yet  the  use  by  another  of  the  device  sought  to  be  patented, 
pending  the  application,  ceases  when  the  patent  has  been 
granted.  Evans  v.  Jordan,  9  Cranch  199.  If  the  allega- 
tion of  this  plea  be  true,  then  the  inducement  and  considera- 
tion to  the  Cook  Pottery  Co.  for  the  contract  of  October  8, 
1915  was  to  obtain  the  right  to  use  this  device  not  only  pend- 
ing the  application  but  to  be  protected  in  its  use  after  the 
device  had  been  invented.  The  contract  is  a  sealed  instru- 
ment and  implies  consideration.  Moreover,  it  may  be  that 
the  payment  of  the  indebtedness  mentioned  in  the  plea  as  that 
sued  on  is  eomideration  moving  the  plaintiff  to  enter  into  the 
contract  by  which  the  royalty  to  Parker  of  24  cents  per  thou- 
sand on  the  articles  manufactured  and  sold  was  to  be  credited 
on  its  books  against  said  indebtedness.  If  there  be  consid- 
eration, however  small,  especially  where  the  agreement  is  un- 
der seal  and  the  parties  have  operated  thereunder,  it  will  be 
sufficient  to  relieve  the  contract  against  a  failure  for  want  of 
consideration.  It  is  not  for  the  courts  to  control  the  amount 
of  consideration  in  contracts.  The  parties  must  agree  upon 
that. 

It  is  alleged  that  the  contract  does  not  in  terms  grant  a 
license  or  permit  the  plaintiff  to  manufacture  the  assembled 
knob  by  using  the  "Nailit  Knob",  and  therefore  is  at  variance 
with  the  plea.  The  contract  must  be  considered  in  the  light 
of  the  allegations  of  the  plea.  If  there  be  a  difference  in  the 
construction  of  the  contract  on  this  point,  and  it  be  necessary 
to  construe  the  contract  upon  its  introduction  on  the  trial,  pre- 
suming its  true  intent  and  meaning  cannot  be  ascertained 
from  the  instrument  it«elf,  possibly  evidence  aliunde  would 
be  permitted  to  show  the  intention  of  the  parties.  That 
question  does  not  properly  arise  here. 

It  is  asserted  that  the  contract  is  void  because  in  restraint 
of  trade.  Without  reviewing  the  authorities  on  the  ques- 
tion of  the  right  of  a  patentee  to  put  on  the  market  articles 
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manufactured  tinder  bis  invention  with  restrictions  as  to 
price  and  the  like,  or  whether  he,  having  a  monopol?  in  his 
invention  and  complete  property  r^ht  therein,  can  refuse  to 
permit  the  nse  of  his  invention  except  under  stringent  and 
monopolistic  restrictions,  it  is  sufBcient  to  say  that  the  same 
objection  of  restraint  of  trade  would  apply  to  plea  No.  1 
which  this  court  on  the  former  certification  held  to  be  good 
and  permitted  to  be  filed.  It  is  a  dosed  question  so  far  as 
this  case  is  now  concerned.  Campbell  v.  Campbell,  22  Gratt. 
649. 

The  substance  of  the  objection  to  plea  No.  3  in  relation 
to  the  allegations  therein  concerning  the  application  and 
issaance  of  the  Fargo  patent,  and  the  purchase  by  J.  M. 
Parker  and  Son,  incorporated,  of  the  exclusive  right  and 
license  to  make,  use  and  sell  devices  embodying  the  invention 
throughout  the  states  and  territories  of  the  United  States, 
is  that  the  plaintiff  is  not  protected  thereby  in  the  manufacture 
of  the  particular  article  set  out  in  the  contract.  The  plea 
in  substance  alleges  that  defendants  have  caused  the  par- 
chase  of  the  Fargo  invention  with  the  express  intention  and 
purpose  of  protecting  the  right  given  by  them  to  plaintiff  in 
the  contract  for  the  mannfactore  of  the  two  piece  assembled 
knob,  and  to  folly  protect  that  contract  and  all  the  rights 
of  the  plaintiff  thereunder,  and  that  by  virtue  of  an  under- 
standing and  agreement  with  J.  M.  Parker  and  Son,  incor- 
porated, a  corporation  owned  and  controlled  by  defendants, 
they  have  fully  assured  and  conserved  to  plaintiff  the  integrity 
of  the  contract.  Whether  or  not  this  can  be  supported  by 
the  evidence  is  a  question  for  jury  determination.  It  does 
not  render  the  plea  bad  on  demurrer. 

Plea  No.  4  is  similar  to  plea  No.  3,  and  is  objected  to  for 
the  same  reasons  urged  against  plea  No.  3.  The  only  material 
difference  is  that  it  alleges  an  additional  sum  of  $5,000.00  ac- 
cruing to  defendants  by  virtue  of  the  breach  between  time  of 
the  institution  of  the  suit  and  the  8th  day  of  October,  1920, 
the  time  of  the  expiration  of  the  contract.  We  can  see  no 
objection  to  this  plea  because  it  covers  a  period  of  the  breach 
possibly  not  covered  by  pleas  Nos.  1  or  3. 

Notice  of  recoupment  No.  2  is  the  same  as  notice  of  recoup- 
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raent  No.  1  heretofore  held  to  be  good  and  directed  to  be  filed 
by  this  court.  The  only  difference  therein  is  the  additional 
alleftatioii  that  defendants  had,  prior  to  March  14,  1916,  built 
up  a  large  and  profitable  business  in  selling  the  electrical 
porcelain  products  manufactured  by  the  plaintiff,  which  had 
become  permanent,  fixed  and  established,  and  brought  about 
by  great  expense  in  time,  labor  and  money,  and  was  then  re- 
sulting in  sales  averaging  $25,000.00  per  year  on  which  de- 
fendants, by  reason  of  their  selling  agreement  with  plaintiff, 
were  receiving  commissions  of  10%,  amounting  to  an  average 
of  $2,500.00  a  year,  of  all  of  which  plaintiff  had  notice.  The 
loss  and  damage  claimed  in  this  notice,  occasioned  by  the 
breach,  is  alleged  at  $12,500.00,  whereas  in  recoupment  No.  1. 
filed,  it  is  alleged  to  be  $10,000.00.  It  would  serve  no  useful 
purpose  (except  convenience)  to  set  out  fully  notice  of  re- 
coupment No.  1.  heretofore  filed.  It  can  be  seen  by  inspec- 
tion of  the  reported  case  in  86  W.  Va.  at  p.  580.  The  first 
objection  to  notice  of  recoupment  No.  2  is  that  the  alleged 
agreement  is  without  consideration ;  that  the  agreement  to  pay 
the  debts  owing  by  defendants  to  plaintiff,  therein  set  out,  was 
no  consideration,  because  defendants  were  already  bound  to 
pay  them.  The  notice  avers  that  the  consideration  for  con- 
tinuing the  selling  agreement  was  that  defendants  would  not 
be  discharged  from  paying  them  by  passing  through  bank- 
ruptcy proceedings,  which  they  were  then  about  to  invoke. 
They  had  no  assets,  and,  if  forced  into  bankruptcy,  could  pay 
their  creditors  nothing.  It  was  to  save  plaintiff's  claims  now 
sued  on  that  the  agreement  was  made,  as  alleged  in  the 
notice.  We  think  this  a  sufficient  consideration.  It  was 
tacitly  so  determined  upon  the  former  hearing.  Whatever 
is  contained  in  the  record  on  appeal  is  supposed  to  have  been 
passed  on,  and  whatever  is  passed  on  by  this  court  or  might 
have  been  passed  upon  on  consideration  of  the  record  is 
concluded  and  settled.  It  is  the  law  of  the  case.  Krise  v. 
Ryan,  90  Va.  711. 

Another  objection  is  that  the  notice  of  recoupment  alleges 
no  time  in  which  the  contract  would  run,  no  date  for  its 
termination,  and  therefore  plaintiff  could  terminate  the  agree- 
ment at  any  time,  and  that  it  did  on  March  14,  1916,  after 
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the  agreement  had  continued  for  two  years.  The  notice  says 
that  the  time  for  the  payment  of  the  debts  was  to  be  extended 
and  the  debts  carried  by  plaiutiif  until  they  could  be  fully 
paid  by  the  application  of  one  half  the  commissions  provided 
for  in  the  agreement,  to  the  payment  thereof,  which  debts 
were  and  are  the  debts  now  sued  on.  This  would  make  the 
time  for  the  runuing  of  the  contract  indefinite,  depending  up- 
on when  the  debts  would  be  paid  under  that  arrangement.  A 
part  performance  of  this  contract  is  alleged  to  have  been  made 
by  which  about  $1500.00  had  been  actually  paid.  It  is  ap- 
parent that  a  reasonable  time  for  the  running  of  the  contract 
was  contemplated  by  the  parties,  and  what  would  be  a  rea- 
sonable time  is  for  the  court  and  jury  to  determine  under  all 
the  facts  and  circumstances.  We  do  not  think  the  notice  is 
bad  for  that  reason. 

No  objection  is  urged  by  counsel  for  plaintiff  against  the 
new  matter  set  out  in  notice  of  recoupment  No.  2  relating 
to  the  termination  of  defendants'  established  trade  in  the 
porcelain  products  manufactured  by  plaintiff,  by  reason  of 
the  breach  of  the  alleged  agreement  by  plaintiff ;  and  it  will 
not  be  considered  and  passed  upon. 

We  affirm  the  action  of  the  circuit  court  in  permitting  spec- 
ial pleas  of  set-otf  Nos.  3  and  4,  and  notice  of  recoupment  No. 
2  to  be  filed,  and  in  overruling  the  demurrers  to  said  pleas, 
and  in  refusing  to  strike  out  the  notice  of  recoupment  No.  2. 

Affirmed. 


CHARLESTON. 

Jessie  Roberts  v.  J.  T.  Ckouse  et  al. 

Submitted  April  12,  1921.     Decided  September  13,  1921." 

1.  CiBTKST — A  TrnanI  by  Curtesy  Sot  Made  a  Party  to  Swmmary 
Sale  of  Ward's  Lands  Through  Special  Commissioner,  but 
Joining  in  Deed  After  Confirmation  Not  Knowing  of  Hi* 
Curtesy  May  Assert  Such  Interest  in  G^^ardianship  Fundi. 
In  statutory  Humtnary  procetnllnga  to  eell.  first,  the  mineral 
in,  and,  afterwards,  the  surface  ol  lands  belonging  to  infants. 
8«  W.  va. 
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,  In  which   It  la  stated  that  the  wards   are   the  sole  owners 

and  that  the  rlghU  ol  no  other  person  will  be  affected  bj  th« 
sales,  and  mineral  and  surFace  are  bo  sold  tor  Cull  value 
agreed  upon  by  the  guardian  and  purchaaer  before  the  pro- 
ceedings are  begun,  and  so  ascertained  and  decreed  by  the 
court,  and  the  lather  of  the  Infanta,  who  Is  tenant  hy  the 
curtesy  In  the  lands.  Is  not  made  a  party  to  said  summary 
proceeding,  but  after  sale  Is  made  and  confirmed  and  deed 
through  special  commissioner  Is  directed,  he  Joins  fti  the 
deed  to  the  purchaser,  he  is  not  thereby  precluded  trom  as- 
serting and  recelTtng  his  curtesy  interest  In  the  funds  tn  the 
hands  of  the  guardian;  although  when  he  joined  in  the  deed 
he  believed  that  he  had  no  curtesy  or  other  interest  in  the 
land.     (p.  20). 

2.  Bauk— Tenant's  BigJit  In  Funds  of  Which  he  wot  Ovardian 

Held  Not  Barred  6»  Limitation  ond  Ijaches. 

In  Buch  case,  the  guardian  and  tenant  by  thSf  curtesy  being 
one  and  the  same  person,  the  tenant  by  the  curtesy  4s  not 
estopped  from  asserthig  his  curtesy  interest  In  the  fnnda  tn  bis 
hands  as  guardian,  upon  settlement  of  his  guardianship  ac- 
counts with  one  of  his  children  when  she  has  become  21  years 
old,  under  the  doctrine  ot  limitation  andlachea,  It  appearing 
that  no  loss  of  evidence,  no  Changed  conditions,  and  the  rights 
of  no  other  person  have  Intervened,     (p.  23). 

3.  Same — Father  and  Guardian  of  Children  Not  Precluded  From 

Ataerting  Right  of  Curtety  Againtt  Fund  for  Sale  of  Land. 

Ignorance  of  the  father  and  guardian  of  his  right  of  curtesy 
at  Uie  time  ot  the  sales  and  his  consequent  failure  to  then 
assert  and  have  the  same  judicially  determined,  being  a  mls- 
tske  of  fact  will  not  preclude  bim  trom  asserting  his  rigtat 
against  the  fund  upon  final  settlement,  there  being  no  Jadlcial 
admission  nor  Judicial  flndtng  in  the  summary  proce^fngs 
that  he  does  not  have  such  curtesy.       (p.  27). 

(RiT7„  PsKsinENT.  disEeutiug.) 

-  Appeal  from  Circuit  Court,  Fayette  County. 
Action  by  Jessie  Roberts  agiainst  J.  T.  Crouse  and  others. 
Decree  for  plaintiff,  and  the  named  defendant  appeals. 

Reversed  and  remanded. 

Dillon  ((-  Nuckolls,  for  appellant. 

Hubard  &  Bacon,  for  appellee.  . 


D,^.,/.JbyC00gIC 


Sept.  1921]  Roberts  v.  Cbouse.  17 

Lively,  Judge  : 

J.  T.  Grouse  conveyed  79^  acrea  of  land  in  Payette  County 
to  his  wife  in  March  1896,  and  on  November  2,  1S9S  she  died 
intestate,  leaving  five  infant  children,  the  youngest  of  which, 
Jessie,  then  of  very  tender  years,  and  who  afterwards  married 
Roberts,  is  the  plaintiff  in  this  ease.  Grouse  qualified  as 
guardian  for  his  children,  and  in  1901  E,  B,  Hawkins,  who 
was  buying,  or  taking  options  on,  coal  lands  in  that  vicinity, 
offered  him  $20.00  per  acre  for  the  coal  and  minerals  under 
the  IdYz  acre  tract.  Grouse,  as  guardian,  filed  a  petition  in 
the  circuit  court,  asking  for  the  sale  of  the  coal  and  mineral 
and  made  the  five  children,  his  wards,  the  only  parties  de- 
fendant thereto,  alleging  the  death  of  his  wife,  intestate,  her 
ownership  of  the  land,  the  names  and  ages  of  the  infants,  his 
appointment  and  qualification  as  guardian,  the  offer  by 
Hawkins  to  purchase  the  coal  and  other  mineral  at  $20.00 
per  acre ;  that  the  offer  was  a  fair  and  adequate  price,  equal 
with  and  in  some  eases  more  that  the  sale  price  of  adjacent 
coal  lands ;  and  alleging  that  the  sale  of  the  interests  of  the 
infants  therein  would  promote  their  material  welfare;  and 
that  the  rights  of  no  one  other  than  petitioner  and  his  wards 
would  be  affected  by  a  sale.  The  petition  prayed  for  a  sale 
of  the  entire  interests  of  the  infants  in  the  coal  and  other  min- 
erals. Notice  was  duly  served  on  each  of  the  infants  and  to 
the  effect  that  the  petition  would  be  filed  at  a  special  term 
of  the  court  "asking  for  a  sale  of  the  coal  and  mineral  under 
the  tract  of  land  of  which  Sarah  J.  Crouse  died  seized,  and 
the  title  to  which  was  acquired  by  you  as  heirs-at-law  of  your 
mother."  Regular  proceedings  were  had  on  the  petition  and 
witnesses  were  examined  from  which  the  court  determined  . 
that  the  welfare  of  the  infants  would  be  promoted  by  a  Bale 
of  their  interests  in  the  coal  and  other  minerals,  and  that  the 
Hawkins  offer  of  $20.00  per  acre  was  a  fair  and  adequate 
price  for  the  coal  and  minerals ;  and  decreed  the  sale  of  the 
entire  interests  of  the  infants  therein,  and  that  the  said  eoal 
and  mineral  be  sold  at  that  price  or  at  a  greater  price  if  ob- 
tainable by  the  guardian  either  at  public  or  private  sale.  The 
gnardian  reported  that  he  ' '  sold  the  coal  and  other  minerals 
80  w.  v«. 
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at  private  sale  to  Hawkins  at  $20.00  per  acre,"  and  tliat  he 
deemed  the  sum  derived  a  fair  and  adequate  price  for  the 
same.  The  sale  was  confirmed  and  a  special  commissioner 
was  appointed  and  directed  to  make  a  deed  to  Hawkins  for 
the  "coal  and  other  minerals  underlying  the  said  79^  acres 
of  land  as  described  in  these  proeeedii^." 

Similar  proceeding  was  had  in  1902  for  a  sale  of  the  sur- 
face of  said  tract,  except  13.2  acres  around  the  Grouse  resi- 
dence, in  which  the  petition  states  that  an  offer  has  been 
made  by  the  Stuart  Colliery  Company  at  $75.00  an  acre  cash, 
a  price  in  excess  of  the  value.  The  court,  upon  hearing, 
ascertained  that  it  .would  promote  the  welfare  of  the  infants 
to  sell  their  interests  in  the  surface,  and  that  the  offer  of 
$75.00  cash  was  a  fair  and  adequate  price,  and  would  be  a 
fair  and  adequate  one  for  the  infant  defendants,  and  decreed 
that  the  surface  be  sold  at  that  price.  The  guardian  reported 
that  he  sold  the  surface,  excepting  13.2  acres,  at  the  price  of 
$75,00  to  the  Colliery  Company,  and  advised  confirmation, 
stating  that  the  price  was  more  than  he  had  ever  hoped  to 
realize  for  his  wards  for  same.  The  court  confirmed  the  sale 
and  directed  a  special  commissioner  to  convey  the  entire  sur- 
face (excepting  13.2  acres)  to  the  purchaser. 

In  1908  another  petition  was  filed  by  the  guardian  asking 
for  sale  of  .81  acres  surface,  part  of  the  13.2  acres  remaining, 
to  Smiley  at  the  price  of  $500.00,  in  which  it  is  alleged  that 
the  children  own  the  same,  each  having  a  one-fifth  interest 
therein  (one  child  having  at  that  time  become  of  age)  and 
that  no  other  person 's  rights  would  be  violated  by  a  sale  there- 
of;  and  .'statiivg  that  the  infants  owned  personal  estate  at  that 
time  amounting  to  about  $5000.00,  and  asking  for  a  sale  of 
the  .81  acre.      This  proposed  sale  was  not  consummated. 

Crouse,  the  guardian  and  father,  never  made  any  settlement 
of  his  accounts  as  such.  The  four  older  children,  when  they 
became  of  age,  executed  deeds  to  their  father  conv^ing  all 
their  interests  in  their  mother's  estate  to  him.  In  the  year 
1919  the  plaintiff  Jessie  Boberts  (nee  Crouse),  having  become 
of  age,  instituted  this  suit  against  her  father  and  former 
guardian  and  his  bondsmen  to  obtain  her  interest  in  tb« 
money  derived  from  the  sale  of  the  coal  and  other  mineral) 
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and  from  the  sale  of  the  aurface  hereinbefore  set  ont,  claim- 
ing one-fifth  of  $1590.00  (sale  price  of  coal)  with  compound 
interest  thereon  from  January  22,  1901,  and  one-fifth  of  $3,- 
545.76  (sale  price  of  surface)  with  compound  interest  thereon 
from  December  4,  1902.  Grouse  avers  in  hia  answer  that  he 
sold  the  mineral  and  surface  by  the  acre  and  for  full  value,  and 
that  he  did  not  know  at  the  time  that  he  bad  any  interest  in 
the  land  as  tenant  by  curtesy  and  was  not  before  the  court 
in  his  individual  capacity  either  as  plaintiff  or  defendant, 
and  was  ignorant  of  his  righta,  and  was  not  advised  thereof 
until  about  the  year  1910,  when  he  was  preparing  to  mak« 
settlement  of  his  guardianship  accounts,  he  was  so  informed 
by  A.  J.  Horan,  attorney,  with  whom  he  then  consnited ;  that 
he  joined  in  the  deeds  by  the  special  commissioners  but  was 
paid  nothing,  and  did  so  at  the  request  of  the  purchaser,  but 
in  ignorance  of  hia  rights ;  that  he  used  $4000.00  of  the  money 
he  received  in  placing  improvements  upon  the  13.2  acres  which 
belonged  to  the  children,  and  as  his  wards  (with  the  exception 
of  plaintiff)  became  of  age  he  settled  with  them  and  they 
conveyed  to  him  their  interests  in  the  13.2  acres;  and  he 
denies  that  plaintiff  is  entitled  to  one-fifth  of  the  money  de- 
rived from  said  sales,  but  that  he  is  entitled  to  deduct  there- 
from his  curtesy  interest,  and  then  pay  her  the  one-fifth  of  the 
remainder.  A  master  commissioner  reported  that  the  plain- 
tiff was  entitled  to  receive  from  defendant  $3,705.58,  if  no 
deduction  was  made  for  his  curtesy  interest ;  but  that  if  de- 
fendant was  allowed  curtesy,  the  amount  he  was  entitled  to 
retain  was  $1,530.92,  which  would  leave  the  amount  for  which 
she  was  entitled  to  recover  at  $2174.66  as  of  February  14, 
1920.  The  decree  was  for  the  full  amount  claimed  by  the 
plaintiff.      Prom  this  decree  Grouse  appeals. 

The  deed  made  to  Sarah  Grouse  from  J.  T,  Grouse  convey- 
ing the  79^  acres  was  for  the  consideration  of  love  and  af- 
fection, and  was  made  by  Grouse  at  the  suggestion  of  some 
neighbor  to  delay  the  payment  of  a  debt  of  about  $80.00, 
which  he  then  owed,  and  which  he  afterwards  within  a  few 
months  paid.  There  was  a  balance  of  purchase  money, 
about  $200.00  owing  on  the  land,  which  he  paid  after  the 
deed  was  made  to  bis  wife.      She  owned  no  personal  estate 
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at  the  time  of  her  death,  and  the  funeral  expenses,  nurse's 
and  doctor's  bills  were  paid  b?  defendant,  amounting  to  a 
considerable  sum,  the  allowance  of  which  was  refused  by  the 
lower  court  and  these  bills  are  not  insisted  upon  here;  also 
about  $200.00  expenses  connected  with  the  sale  of  the  mineral 
and  surface,  which  Grouse  paid  and  for  which  he  received  no 
credit.  The  disallowance  of  all  these  items  is  not  insisted 
upon  as  error  and  will  receive  no  consideration.  The  only 
question  is  whether  or  not  Grouse  is  barred  from  curtesy  in 
the  proceeds  of  the  sale  of  bis  wife's  land  under  tiis  facta  de- 
tailed. 

Plaintilf  contends  (1)  that  defendant's  curtesy  was  not 
sold  in  the  two  summary  proceedings  to  sell  the  interests  of 
the  infants,  and  that  he  conveyed  his  interest  as  tenant  by  the 
curtesy  when  he  joined  in  the  deeds,  although  he  received 
nothing  therefor,  and  is  now  estopped  from  taking  it  out  of 
the  moneys  paid  in  by  the  purchasers;  (2)  that  although  he 
was  ignorant  of  his  curtesy  interest  at  the  time  of  these  sales, 
his  ignorance  of  the  law  is  no  excuse,  and  cannot  now  inure 
to  his  benefit ;  (3)  that  he  waived  his  curtesy  interest  in  favor 
of  his  children;  (4)  that  having  given  bond  and  received  the 
money  as  guardian  he  cannot  now  claim  any  part  of  it  as  his 
own;  (5)  and  that  be  is  barred  by  the  statute  of  limitations 
and  laches. 

All  of  the  contentions  of  the  defendant  are  based  upon  the 
claim  that  he  was  ignorant  of  his  curtesy  in  the  land  he  had 
deeded  to  his  wife.  A  study  of  the  record  leads  to  the  con- 
clusion with  reasonable  certainty  that  he  did  not  know  that 
he  had  any  interest  therein.  The  two  summary  proceedings 
for  sale  of  the  coal  and  surface  proceeded  upon  the  assumption 
and  theory  that  the  land  was  owned  entirely  by  the  infants. 
In  the  first  proceeding  the  eoal  and  other  minerals  are  alleged 
to  be  "owned  by  his  wards,"  and  that  the  rights  of  no  other 
person  will  be  affected  by  a  sale ;  and  in  the  second,  the  aver- 
ment  is  made  that  after'the  mineral  underlying  the  land  had 
been  sold,  the  children  and  wards  were  but  the  owners  of  the 
surface  only.  The  mineral  was  sold  by  the  acre  at  $20.00 
per  acre,  which  the  court  ascertained  from  the  evidence  was 
its  entire  worth;  the  surface  was  also  sold  by  the  acre  at 
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$75.00  per  acre,  likeTrise  ascertained  to  be  the  entire  worth. 
The  reports  and  decrees  so  state.  The  petitions  alleged  of- 
fers from  the  purchasers  for  the  coal  and  surface  by  the  acre 
at  stated  prices  found  to  be  the  full,  true  and  actual  value. 
Militating  against  the  claim  of  defendant  that  he  did  not 
know  that  he  had  an;  personal  or  private  interest  in  the  land 
is  the  fact  that  be  joined  in  the  deeds  to  the  mineral  and  sur- 
face in  his  individual  capacity  with  the  commiaaioners  ap- 
pointed by  the  court.  Asked  why  he  did  so,  he  replied  that 
the  lawyer  told  him  it  was  necessary,  and  asked  why  he,  the 
witness,  thought  it  was  necessary  for  him  to  sign  he  replied, 
"From  the  fact  that  when  people  convey  property  they  make 
deed  to  it."  He  was  one  of  the  principals  in  the  transac- 
tions. The  price  and  terms  were  agreed  upon  by  him,  and 
it  was  but  natural  for  him  to  conclude  that  he  should  make  or 
join  in  the  title  papers.  The  trained  lawyer  dees  not  al- 
ways comprehend  the  intricacies  of  inheritances  and  the 
laws  governing  infants'  estates.  Can  better  results  be  ex- 
pected from  the  layman  who  has  had  no  experience  and  has 
given  the  subjects  no  thought  T  Indicative  that  be  did  not 
know  of  his  personal  interest  even  after  being  called  apon 
to  sign  these  deeds  in  his  individual  capacity  in  1901  and 
1902,  he  again  filed  a  petition,  sworn  to,  in  the  year  1908, 
asking  for  a  sale  to  Smiley  of  .81  acre  of  the  land  at  $500.00, 
in  which  he  stated  that  his  five  children  were  the  sole  owmers, 
each  having  a  one-fifth  interest  therein,  "and  that  the  rights 
of  no  person  will  be  violated  by  a  sale  of  said  interests  of  said 
infants  in  said  real  estate."  We  conclude  that  defendant 
was  ignorant  of  his  curtesy  interest.  The  record  and  his  ac- 
tions sustain  his  sworn  declaration  to  that  effect.  He  swears 
that  his  first  knowledge  of  his  right  of  curtesy  came  to  him 
throi^h  Hon.  A.  J.  Horan,  an  attorney  then  at  Fayetteville, 
whom  he  consulted  about  the  year  1910,  when  Horan  made  a 
rough  calculation  of  his  interest  in  the  fund  in  his  hands, 
based  on  his  age  at  the  time  the  sales  were  made.  At  that 
time  he  was  making  a  settlement  with  one  of  the  older  boys 
who  had  become  of  legal  age.  Horan  does  not  contradict 
this  evidence.  But  it  is  argued  that  the  court  directed  a  sale 
of  the  interests  of  the  children  in  the  eoal  and  surface,  and 
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did  not  direct  a  sale  of  the  curtesy  interest  of  defendant,  and 
could  not  have  done  so,  and  the  purchasers  purchased  nothiDg 
but  the  interest  of  the  infanta  for  which  they  agreed  to  pay  and 
did  pay  $20,00  and  $75.00  per  acre.  That  is  true,  but  these 
purchasers  offered  and  agreed  to  pay  these  fixed  sums  per 
acre  for  the  coal  and  surface  as  the  full  value  thereof,  and  they 
did  receive  for  the  sums  paid  the  entire  interests.  It  waa 
immaterial  to  them  whether  the  court's  decree  and  deed  con- 
veyed the  entire  value  purchased  by  them,  or  whether  their 
complete  title  was  conveyed  to  them  by  the  joint  deed  of  the 
commissioners  and  the  tenant  for  life.  It  is  safe  to  say  that 
there  would  have  been  no  sale  at  $20.00  per  acre  for  coal  and 
$75.00  per  acre  for  surface  without  the  full  title  being  assured 
to  them.  The  purchasers  did  not  want  the  coal  or  surface  at 
some  indefinite  period  dependent  upon  the  death  of  the  life 
tenant.  They  were  not  purchasing  the  reversionary  interest. 
They  were  buying  the  entire  property  with  an  intention  of 
immediate  occupation  and  use.  The  full  value  of  the  prop- 
erty could  be  easily  ascertained;  but  the  value  of  the  life 
estate,  and  that  of  the  remainder  would  be  uncertain,  de- 
pendent upon  the  uncertainty  of  life  and  death.  Property 
thus  owned  is  not  usually  sold  in  piecemeal.  The  sales  were 
private  and  by  agreement  of  all  the  parties  and  the  court. 
The  evidence  both  at  the  time  of  the  sales  and  now  is  con- 
clusive that  full  value  was  realized  for  the  property.  There 
is  a  statement  by  Joe  Huddleston,  the  uncle  by  marriage  of 
the  plaintiff  and  at  whose  home  she  was  reared,  that  defend- 
ant told  him,  after  the  mineral  and  surface  were  sold,  that  he 
knew  of  his  curtesy  right  in  the  land  but  wanted  it  to  go  to 
the  children.  This  is  denied  by  defendant,  who  says  that  he 
intended  all  of  his  property  to  go  to  his  children  eventually. 
But  the  time  of  the  alleged  declaration  is  hazy  and  uncertain 
and  even  if  made  would  not  operate  as  a  transfer  of  his  title, 
or  a  gift  of  the  money.  A  parol  gift  most  be  accompanied 
by  delivery.  He  still  has  the  money  in  his  possession  and 
control.  It  is  unquestionable  that  Crouse  had  curtesy  in  iiia 
land.  What  became  of  itt  The  answer  will  be  that  he  con- 
veyed it  to  the  purchasers  when  he  joined  in  the  deeds.  Wliat 
eonsidaration  did  he  receive  t      Can  we  say  that  he  intended 
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to  give  it  to  the  purchasers!  We  suspect  that  common  sense 
will  answer,  no.  The  record  is  replete  with  proof  that  they 
paid  fall  value.  It  is  clear  that  his  curtesy  was  converted 
into  money  and  became  a  part  of  the  funds  in  his  hands.  In 
the  summary  proceedings  no  provision  was  made  for  his 
curtesy  interest,  no  ascertainment  thereof.  Is  he  estopped 
from  claiming  it  now  after  all  these  years  f  This  is  the 
crucial  question.  It  will  be  noted  that  he  was  not  a  party, 
ui  his  individual  capacity,  to  either  of  the  summary  sale 
proceedings.  The  allegations  were,  and  the  court  proceeded 
upon  the  theory,  that  the  infants  owned  the  entire  title,  and 
that  the  rights  of  no  other  person  would  be  affected  by  a  sale 
thereof.  Crouse  was  the  moving  cause  it  is  true,  but  he  act- 
ed as  guardian  and  not  in  his  individual  capacity.  He  asserts 
that  he  did  not  know  that  he  had  a  personal  interest,  and  the 
record  bears  out  his  assertion.  The  offer  was  for  the  title  to 
the  coal  at  a  specific  price  per  acre,  and  for  the  title  to  the  sur- 
face at  a  fixed  price  per  acre.  The  court  ascertained  and 
adjudicated  the  value  of  both  eoal  and  surface,  and  not  for 
an  undivided  interest  therein.  The  reports  of  sale  were  that 
all  of  the  coal  and  surface  had  been  sold  at  these  prices ;  and 
the  decrees  directed  that  the  commissioner  make  a  deed  con- 
veying to  the  purchaser  "the  coal  and  other  minerals  ouder- 
lying  the  79^4  acres  of  land  described  in  these  proceedings;" 
and  make  a  deed  conveying  to  the  purchaser  "with  covenants 
of  special  warranty  of  the  surface  of  the  78.55  acres  of  land 
described  in  the  petition  in  this  cause."  Had  Crouse  as- 
serted his  claim  in  these  proceedings  then  there  could  have 
been  no  doubt  of  the  result.  But  the  plaintiff  vigorously 
insists  that  he  is  now  barred  by  limitation  and  laches.  The 
defense  of  laches  implies  injury  to  the  person  pleading  it, 
brought  about  by  loss  of  evidence,  death  of  some  of  the  par- 
ties to  the  original  transaction,  changed  situation,  or  the  in- 
tervention of  the  rights  of  other  persons.  Cranmer  t.  Mc- 
Swords,  24  W.  Va.  594.  Lapse  of  time  is  not  sufficient  alone. 
It  must  be  accompanied  by  some  injury  or  disadvantage  to 
the  opposite  party,  or  by  some  conduct  indicating  abandon- 
ment of  the  claim,  the  re-assertion  of  which  will  inure  to  the 
benefit  of  the  claimant  by  reason  of  changed  conditions.  LH- 
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lian  Mitchell  v.  John  Cornell,  88  W.  Va.  194,  106  S.  E.  866, 
and  cases  cited.  Courts  show  the  utmost  leniency  for  laches 
and  lapse  of  time  where  intimate  personal  relations  exist,  or 
where  family  relationship  exists  hetween  the  parties.  10  R, 
C,  L.  p.  402.  "Laches  cannot  be  imputed  to  one  who  is  ignor- 
ant of  his  rights.  Nor  is  mere  delay  always  to  he  considered 
as  laches.  The  relations  of  the  parties,  their  degree  of 
kindred,  the  inability  of  the  debtor  to  pay,  and  other  cir- 
cumstances may  be  taken  into  consideration,  and  where  it  is 
clearly  shown  that  the  delay  has  worked  no  injury  and  can 
be  satisfactorily  accounted  for,  courts  of  equity  will  not  al- 
low it  to  defeat  the  recovery  of  a  debt  shown  to  be  due  and 
unpaid."  Jameson  v.  Rixey,  94  Va.  342.  Mere  lapse  of 
time  unaccompanied  by  evidence  that  the  r^ht  has  been 
abandoned  does  not  constitute  laches  in  equity.  Crantner 
V.  McSwords,  supra;  TidbcUe  v,  Shenandoah  Nat.  Bank,  100 
Va.  741.  Where  a  transaction  has  not  become  obscure,  and 
does  not  depend  upon  frail  memory  or  the  imagination  of 
witnesses,  as  will  likely  produce  injustice,  and  the  sum  in  con- 
troversy is  certain,  lapse  of  time  alone  is  not  sufficient  to 
move  equity  and  good  conscience  to  refuse  relief.  In  what 
particular  has  the  right  of  the  platntiif  been  prejudiced  by 
failure  of  the  father  to  claim  his  curtesy  interest  f  The  data 
for  ascertaining  his  interest  is  fixed  by  the  decrees,  by  docu- 
mentary evidence.  It  is  as  easily  ascertained  now  as  at  the 
time  of  the  sales.  It  does  not  depend  on  the  memory  of  wit- 
nesses. The  parties  are  all  living,  and  there  has  been  no  in- 
tervention of  the  rights  of  third  parties  and  no  change  of  cir- 
cumstances that  would  affect  the  claim.  Defendant  did  not 
discover  his  right  to  curtesy,  or  that  he  ever  had  any  such 
right,  until  about  1910,  when  he  was  making  settlement  with 
the  oldest  boy,  who  had  reached  his  majority.  As  the  chil- 
dren became  of  age  he  accounted  with  them  and  settlements 
were  effected.  The  plaintiff  was  yet  under  age  and  no  settle- 
ment could  be  made  with  her.  Her  money  was  in  his  hands 
drawing  compound  interest.  Against  whom  could  he  make 
his  demand?  IIow  could  he  assert  his  curtesy  claim  against 
the  minor  t  What  advantage  has  he  taken  by  waiting  until 
she  was  sui  juris !    As  soon  as  she  became  of  age  and  desired 
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settlement  he  promptly  asserted  his  claim,  and  offered  to 
pay  her  faer  money  -with  compound  interest,  after  taking  out  of 
the  funds  in  his  hands  his  cnrte&y  interest.  Moreover,  it  must 
be  remembered  that  this  land  was  partly  inherited  by  de- 
fendant from  his  father's  estate  and  full  title  obtained  by 
purchases  from  his  co-heirs,  and  part  of  the  purchase  money 
paid  after  the  deed  was  made  to  his  wife  in  1898.  It  was 
by  virtue  of  this  deed  of  gift  to  his  wife  for  "love  and  af- 
fection" that  plaintiff  obtained  inheritance  therein.  Besides, 
the  money  which  came  into  the  hands  of  her  father  was  ex- 
pended in  the  erection  of  permanent  improvements  upon 
the  remaining  13.2  acres  in  which  she  has  a  one-fifth  interest 
in  remainder.  We  do  not  think  the  doctrine  of  limitation 
or  laches  can  apply  to  defeat  defendant's  claim. 

It  is  reasonably  clear,  and  we  so  decide,  that  defendant  was 
ignorant  of  his  curtesy  in  the  land  at  the  times  when  he  in- 
stituted the  summary  proceedings  as  guardian,  and  did  not 
know  of  his  interest  until  about  1910.  Does  the  fact  of  his 
ignorance  of  the  law  and  fact  create  an  estoppel}  The  often 
quoted  rule  that  "ignorance  of  the  law  excuses  no  one"  is 
subject  to  many  exceptions  and  modifications  as  firmly  es- 
tablished as  the  rule  itself.  10  R.  C.  L.,  p.  306.  "  'Ignorance 
of  the  law  excuses  no  one',  is  a  maxim  of  public  policy  and 
wise,  and  yet  often  operates  to  shield  injustice  and  operates 
harshly  on  the  innocent  and  ignorant;  and  hence  the  mle  is 
guardedly  laid  down  by  the  courts,  leavii^  an  open  door 
that  courts  of  equity  may,  in  particular  cases  not  be  shut 
out  from  the  capacity  to  prevent  real  injustice,"  8ckuttl9r 
V.  Brandfass,  41  W.  Va.  204.  The  doctrine  is  discussed  in 
Pomeroy's  Equity  Jurisprudence,  vol.  2,  sec.  849,  and  the 
author  lays  down  the  following  general  rule:  "Wherever 
a  person  is  ignorant  or  mistaken  with  respect  to  his  own  ante- 
cedent and  existing  private  legal  rights,  interests,  estates, 
duties,  liabilities,  or  other  relation,  either  of  property  or  con- 
tract or  personal  status,  and  enters  into  some  transaction  the 
legal  scope  and  operation  of  which  he  correctly  apprehends 
and  understands,  for  the  purpose  of  affecting  such  assumed 
rights,  interests,  or  relations,  or  of  carrying  out  such  assumed 
duties  or  liabilities,  equity  will  grant  its  relief,  defensive  or 
89  w,  v«. 
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affirmative,  tpeating  the  mistake  as  aoalagotis  to,  if  not  iden- 
tical with,  a  mistake  of  fact."  Mistakes  respecting  the 
title  or  interest  in  real  estate  most  frequently  illustrate  an 
exception  to  the  general  rule,  that  ignorance  of  the  law  ex- 
cuses no  one.  10  B.  C.  L.  311;  Iriek  et  ux.  T.  Fvlton's 
Ex'ors,  3  Gratt.  193;  Burton  v.  Haden,  108  Va.  51. 

It  is  asserted  that  because  defendant  gave  a  bond  for  the 
money  which  came  into  his  bands  by  virtue  of  the  sales  in  a 
penalty  double  the  amount  he  is  thereby  estopped  from  de- 
nying that  the  money  so  received  by  him  belongs  to  the  in- 
fants, and  therefore  he  must  account  to  the  plaintiff  with- 
out any  diminution  on  account  of  his  claim  for  curtesy.  It 
is  a  basic  element  in  equitable  estoppel  that  the  act  relied  , 
upon  must  be  injurious,  and  prejudicial  to  him  that  asserts 
it  as  an  estoppel ;  his  position  must  be  chained  for  the  worse 
by  relying  upon  or  acting  upon  the  act  or  conduct  of  the 
person  against  whom  he  claims  estoppel.  Bates  v.  Sunger, 
40  W.  Va.  420 ;  Beltman  v.  Harness,  42  W.  Va.  451 ;  C.<S;  0. 
By.  V.  Walker,  100  Va.  69.  "Equitable  estoppels  only  arise 
when  the  conduct  of  the  party  estopped  is  fraudulent  in  pur- 
pose or  unjust  in  result  *  *  •-  The  fundamental  principle 
upon  which  this  doctrine  is  based  is  the  equitable  one — ^tfae 
suppression  of  fraud  and  the  enforcement  of  fair  dealing." 
Herm,  Estop.  862-865.  We  fail  to  see  where  defendant  has 
acted  fraudulently  in  giving  this  bond  or  wherein  the  plain- 
tiff has  acted  or  been  misled  to  her  injury.  That  defendant 
may  have  been  under  a  misapprehension  as  to  his  relation- 
ship to  this  fund,  or  under  the  impression  and  belief  that  he 
had  no  personal  interest  therein,  does  not  estop  him  from 
showing  the  true  facts  afterwards  ascertained.  No  one  has 
been  prejudiced  by  the  givii^  of  this  bond,  and  the  doc- 
trine of  estoppel  does  not  apply.  Davis  Trust  Co.  v.  Price, 
77  W.  Va.  681.  The  giving  of  the  bond  conditioned  for  the 
faithful  accounting  of  the  fund  would  not  operate  to  change 
the  true  character  or  ownership  of  the  money.  The  guardian, 
unlike  an  administrator  or  an  executor,  has  not  l^al  title 
to  the  ward's  property.  He  is  a  trustee  but  his  powers  are 
limited  to  mere  custody  and  control  of  the  property  as  prop- 
erty to  which  the  ward  has  full  and  complete  title.    21  Cyc 
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pp.  77  and  78.  Possession  by  the  guardian,  therefore,  of  a 
fund  in  which  both  he  and  hia  ward  have  interests  or  titles, 
is  not  inconsistent  with  assertion  of  his  title,  at  least  not  con- 
clusively so.  Legally  the  fund  in  question  was  an  insepar- 
able one,  until  settlement.  The  guardian  had  a  life  estate 
in  it  and  the  ward  an  estate  in  remainder.  Hence,  it  signi- 
fies little  whether  he  held  it  in  possession  as  guardian  or  in 
his  individual  name.  He  had  a  clear  right  to  hold  the  en- 
tire fund  in  his  own  name.  The  interest  of  the  wards  was 
ground  or  reason  for  his  holding  as  a  fiduciary,  although  he 
was  not  bound  to  do  so,  A  liquidated  debt,  or  an  encum- 
brance on  the  ward's  estate,  if  clearly  proved,  may  be  cred- 
ited against  the  funds  held  by  the  guardian.  15  Am.  &  Eng, 
Ency.  Law,  p.  Ill ;  Wallis  v.  Neale,  43  W.  Va.  529 ;  Stww- 
hiU  V.  Executor  of  Snowhilt,  2  N.  J.  Eq.  38  Mathes  v.  Ben^nett, 
21  N.  H.  204. 

This  leaves  nothing  in  the  way  except  the  admissions  in 
the  summary  proceeding  and  they  are  not  conclusive.  That 
proceeding  was  not  one  between  the  guardian  on  the  one 
hand  and  himself  on  the  other.  In  his  individual  capacity 
he  was  no  party  to  it.  His  deed  does  not  bind  him  as  be- 
tween himself  and  his  ward  because  it  was  not  made  to  the 
ward.  It  conveyed  his  estate  to  a  third  party.  Are  the  state- 
ments, in  the  summary  proceedii^s,  to  the  effect  that  the 
wards  owned  the  entire  interests  in  the  mineral  and  surface, 
and  that  the  rights  of  no  other  person  would  be  affected  by 
a  sale  thereof,  concli^ive  judicial  admissions,  whether  made 
by  Grouse  as  guardian  or  as  an  individnal  1  The  petitions  on 
their  face  controvert  the  assertion  of  whole  title  and  interest 
in  the  children  and  wards.  It  is  stated  therein  that  Sarah  J. 
Crouse,  the  wife  of  petitioner,  died  intestate  seized  and  pos- 
sessed of  the  tract  of  land.  The  curtesy  of  the  husband 
therein,  while  not  alleged  in  terms,  is  a  conclusion  of  law 
from  the  statement  of  fact.  "  Statements  or  admissions  re- 
lating to  a  question  of  law  are  Wot  admissible  in  evidence  for 
the  reason  that  a  party  should  not  be  affected  by  statemento 
which  may  be  attributed  to  a  misapprehension  of  his  legal 
right."  22  C.  J.  p.  298,  sec.  325.  While  judicial  admissions 
are  strictly  construed  and  are  usually  binding  in  the  case 
where  made,  they  do  not  have  the  same  force  of  oonclosive- 
89  w.  Ta. 
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ness  in  another  case,  but  are  r^arded  as  being  in  the  nature 
of  extra-judicial  admissions.  22  C.  J.  p.  329,  sec.  370,  title 
"Judicial  Admissions".  A  party  to  an  action  ia  not  con- 
eladed  by  an  admission  made  by  him  or  by  one  whose  admis- 
sion affects  him,  in  the  course  of  another  action,  but  such  ad- 
mission may  be  explained  or  contradicted."  22  C.  J.,  p.  423, 
see.  506 ;  1  R.  C.  L.,  p.  499,  sec.  40. 

This  is  a  case  which  strongly  appeals  to  equity  and  good 
conscience.  The  land  originally  came  to  the  defendant  by  in- 
heritance from  his  father  and  purchase  from  his  brothers  and 
sisters.  Without  consideration  other  than  "love  and  affec- 
tion" he  transferred  it  to  his  wife,  who  died  leaving  the  l^al 
title  vested  in  the  five  children,  subject  to  his  curtesy.  An 
advantageous  offer  of  purchase  is  made  to  him,  and  under 
a  mistake  of  fact  the  laud  is  sold  for  full  value  without  ascer- 
taining or  making  provisions  for  his  curtesy,  in  proceedings 
to  sell  the  remainder  interests  of  the  children,  to  which  he 
was  not  a  party.  What  has  become  of  his  life  estate,  and  if 
sold  from  him  where  is  the  consideration  T  Where  are  the 
equities!  Plaintiff  stated  in  her  cross-examination  that  rfie 
was  willing  to  take  the  part  of  the  purchase  money  her  father 
was  entitled  to  by  reason  of  his  curtesy,  together  with  com- 
pound interest  thereon,  even  if  a  mistake  had  been  made  by 
him  in  not  setting  up  his  claim  in  the  summary  proceedings. 
It  cannot  be  questioned  that  he  was  entitled  to  his  curtesy  in- 
terest, and  that  it  would  have  been  allowed  in  those  pro- 
ceedings if  it  had  been  asserted.  She  would  not  have  been 
prejudiced  then  if  he  had.  She  would  have  received  what 
she  was  justly  entitled  to  take.  Now  she  wants  more — the 
pound  of  flesh  and  the  blood.  Her  inheritance  has  been  en- 
riched by  the  expenditure  of  the  money  received  from  the 
sale  in  permanent  improvements  on  the  13.2  acres  remaining. 
Under  our  interpretation  of  the  decrees  and  proceedii^s  had 
in  the  summary  proceedings  we  do  not  think  it  was  the  in- 
tention or  design  that  the  father  should  lose,  or  that  he  haa 
lost,  his  curtesy,  and  we  hold  that  he  is  entitled  to  receive 
the  same  out  of  the  money  in  his  hands.  The  decree  is  re- 
versed, and  the  cause  remanded  for  that  purpose. 

Reversed  and  remanded. 
89  w.  v». 
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CHARLESTON. 

Qeoroe  Washington  Lite  Insurance  Goufant 

V. 

Cecelu  M.  Jayne  et  al. 

Submitted  September  7,  1921.      Decided  September  13,  1921. 

Tendob  AMD  Ptjbchabeb— Portiet  Purctuuing  Property  in  Bvit  from 
Plaintiff*  Held  Entitled  to  Excess  of  Purctuue  Monej/  on 
Judicial  Bale  Over  Agreed  Price. 

The  rights  of  no  one  else  being  affected  thereby,  purchasers 
from  the  owners  b;  wrKten  contract  of  tbe  subject  matter  of 
a  salt  to  enforce  a  vendor's  lien  after  decree  of  sale,  which 
the  owners  refuse  to  execute,  may  Intervene  by  petition  to  be 
made  parties  to  the  suit  and  to  have  decreed  to  them,  oa  eqnlt* 
able  owners  of  the  property  sold,  the  excess  of  purchase  money 
orer  the  price  which  they  had  agreed  to  pay  for  it. 

Case  Certified  from  Circuit  Court,  Kanawha  County. 

Action  by  the  George  Washington  Life  Insnrance  Com- 
pany against  Cecelia  M.  Jayne  and  another,  in  which  JE.  B. 
Stephenson  and  others  intervened,  and  their  demurrer  to 
the  petition  was  overruled,  and  they  were  ruled  to  answer 
and  the  case  certified. 

Affirmed. 

Kooniz  &  Hurlbutt,  for  interveners  B.  B.  Stephenson  and 
others. 

Morton  &  Mohler  and  Lively  i&  Stambaugh,  for  defendants. 

MhjLek,  Judqe: 

After  the  decree  tq  enforce  the  vendor's  lien  was  pro- 
nounced in  this  cause,  but  before  its  execution  by  the  special 
commissioner  appointed  for  that  purpose,  E.  B.  Stephenson, 
A.  B.  Koontz  and  William  Jones  intervened  by  petition  and 
were  made  parties,  setting  up  therein  their  contract  for  tbe 
pnrchase  of  tbe  property  from  the  defendants,  Cecelia  M. 
Jayne  and  David  A.  Jayne,  which  the  defendants  had  failed  to 
execute  by  perfecting  their  title  to  the  property  and  the  ex- 
89  w.  v». 
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ecution  of  a  deed  in  accordance  with  the  provisions  of  the 
contract,  alleging  furthermore  that  by  the  failure  of  the 
defendants  to  comply  with  their  contract  their  property  was 
sold  by  the  commissioner  after  an  understanding  between 
him  and  counsel  for  the  parties  to  _the  suit,  that  the  plain- 
tiff should  buy  in  the  property  and  convey  it  to  petitionera 
for  the  price  and  upon  the  same  terms  as  provided  in  the 
contract,  but  that  at  said  sale  another  party  appeared  and  bid 
in  the  property  for  $1200.00  in  excess  of  the  price  agreed 
upon  between  defendants  and  petitioners,  rendering  it  im- 
possible for  the  plaintiff  to  convey  it  to  petitioners,  but  that 
as  by  the  contract  the  equitable  title  to  the  property  thereby 
became  vested  in  them,  they  were  entitled  to  the  excess  of  pur- 
chase money,  which  they  prayed  might  be  decreed  them  out  of 
the  proceeds  of  said  sale. 

The  demurrer  of  the  defendants  Jaynes  to  the  petition 
was  overruled,  and  they  were  ruled  to  answer,  and  upon  their 
motion  the  correctness  of  the  ruling  of  the  court  upon  said 
demurrer  has  been  certified  to  us  for  decision. 

We  are  of  opinion  that  the  ruling  of  the  circuit  court  upon 
the  demurrer  to  the  petition  was  clearly  right.  The  validity 
and  terms  of  the  contract  are  not  questioned.  Petitioners 
were  ready,  able  and  anxious  at  all  times  to  execute  the  con- 
tract on  their  part.  No  excuse  for  the  failure  of  the  defend- 
ants to  do  so  on  their  part  yet  appears,  and  if  the  facts  as 
alleped  in  the  petition,  exhibiting  the  contract  duly  signed, 
sealed  and  acknowledged  by  the  defendants,  are  true,  the 
effect  of  the  contract  was  to  invest  in  the  petitioners  the 
equitable  title  to  the  property  subject  to  its  terms,  and  the 
right  to  the  surplus  money  arising  from  the  sale  of  course 
would  follow  the  equitable  title. 

We  see  nothing  of  merit  in  the  contention  that  it  was  il- 
legal and  improper  for  counsel  for  the  parties  to  agree,  aa 
they  are  alleged  to  have  done,  that  the  commissioner  should 
sell,  and  to  indicate  the  price  at  which  the  property  should 
subsequently  be  sold  by  the  plaintiff  as  purchaser  to  petition- 
ers. This  was  not  an  agreement  to  stifle  bidding  or  injure 
anyone,  certainly  not  the  defendants,  for  whatever  might  be 
bid  at  the  sale  by  anyone  not  a  party  to  the  agreement  over 
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and  above  the  price  which  petitioners  had  ^reed  to  pay  de- 
fendants therefor  would  belong  to  the  former  aa  equitable 
owners,  no  creditor  or  other  person  being  affected  thereby. 

Nor  is  there  anything  in  the  contention  that  petitioners 
were  not  entitled  to  come  into  the  cause  after  the  decree  of 
sale  adjudicating  the  rights  of  the  original  parties  to  the  suit. 
Upon  the  sale  the  court  had  the  funds  in  hand,  the  proceeds 
of  the  sale,  and  authority  and  jurisdiction  to  dispose  of  them 
to  the  rightful  claimants.  Petitioners  migfat  possibly  have 
paid  off  the  vendor's  lien  and  then  sued  for  specific  perform- 
ance,  but  they  did  not  choose  to  do  so.  It  was  their  right 
to  allow  the  property  to  be  sold,  and  if  sold  for  more  than  they 
agreed  to  pay  for  it,  to  demand  the  excess  of  purchase  money. 
This  they  have  done. 

The  right  of  the  petitioners  to  so  intervene  is  ruled,  we 
think,  by  the  principles  of  Cassady  v.  Cassady,  74  W.  Va.  53, 
holding  that  a  stranger  to  a  chancery  suit,  claiming  an 
interest  in  the  subject  matter  thereof,  may,  with  leave  of  the 
court,  make  himself  a  party  thereto  by  petition ;  and  of  course 
this  includes  the  right  to  have  his  rights  decreed  to  him  in 
the  cause.  The  rights  of  the  petitioners  in  this  cause  appear 
to  be  fixed  by  the  terms  of  the  written  contract ;  but  they  are 
here  only  on  the  demurrer  to  the  petition.  What  may  ap- 
pear on  the  trial  affecting  the  rights  of  the  other  parties, 
we  do  not  know;  but  it  is  clear  the  petition  presents  a  good 
cause  for  relief. 

The  ruling  of  the  circuit  court  will,  therefore,  be  affirmed. 
Affirmed. 


CHARLESTON. 

State   ex  rel.   Lavinia   T.   Travis  v.   Haymond  Maxwell, 
Judge. 

Submitted  September  7,  1921.     Decided  September  13,  1921. 

Husband  and  Wife — MAHDAMua — Wife  Suing  for  Separate  Maitit» 

nance  and  Support,  Entitled  to  Allowance  far  Suit  Money, 

and  on  Befuial  Mandamm  to  Compel  Allowance  urill  lie. 

In  a  suit  by   the   wKe  against  her  busband   lor  separate 

maintenance  and  support,  not  Involving  divorce,  sbe  la  entitled 

to  reasonable  allowances  for  suit  money  and  lor  her  support 
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pendente  lite,  and  upon  the  refusal  oT  the  trial  court  to  moke 
such  allowances  against  the  defendant,  she  may  have  a  writ 
ot  mandamus  to  compel  such  allowances  as  are  reasonable 
and  proper  In  the  case. 

Original  application  by  the  State,  on  the  relation  of 
Lavinia  T.  Travis,  for  a  writ  of  mandamus  against  Haymond 
Maxwell,  Jadge,  and  others,  to  require  the  court  to  make 
a  reasonable  allowance  for  expenses  while  prosecuting  a  suit 
against  petitioner's  husband,  R.  A.  Travis,  for  separate  sup- 
port and  maintenance. 

Writ  awarded 

McCamic  &  Clarke  and  Albert  L.  Lohm,  for  relator. 
Hoffheimer  &  Tempiemon,  for  respondent. 

MiLLBB,  Judge: 

The  petitioner  seeks  by  original  process  of  mandamus 
from  this  court  to  require  the  respondent  to  make  her  a 
reasonable  allowance  for  expenses  and  for  her  support  while 
prosecuting  her  suit  in  his  court  against  Robert  A.  Travis 
for  separate  support  and  maintenance,  on  the  ground  of  his 
desertion  of  her  without  cause. 

According  to  the  return  of  respondent  he  was  constrained 
to  deny  the  petitioner  suit  money  and  money  for  her  sepa- 
rate maintenance  pendente  lite  on  the  ground  that  she  had 
no  suit  pending  for  divorce,  and  that  ho  felt  bound  by  the 
ruling  of  this  court  in  Chapman  v.  Parsons,  66  W.  Va.  307, 
in  which  it  was  said,  point  one  ot  the  syllabus,  that  "in  no 
suit  but  one  seeking  a  divorce  of  some  character  is  there  juris- 
diction to  award  alimony  pendente  lite."  That  was  not  a 
suit  for  divorce,  but  an  original  suit  to  set  aside  a  decree  of 
divorce  previously  obtained  by  the  husband  against  his  wife. 
The  marital  relation  between  them  had  by  that  decree  been 
dissolved  and  the  relationship  destroyed  thereby,  and  the  real 
question  there  involved  was  whether  the  plaintiff  in  that  kind 
of  a  suit  was  entitled  to  suit  money  and  maintenance  pending 
the  suit.  The  point  may  have  been  too  broadly  stated,  there- 
fore, and  must  be  interpreted  as  applicable  only  to  like  cases. 
Strictly  speaking,  alimony,  temporary  or  permanent,  is  an 
incident  to  a  suit  for  divorce. 

8!l  w,  v>. 
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In  the  later  ease  of  Lang  v.  Lang,  70  W.  Va.  205,  however, 
we  decided  that  eoiirts  of  equity  have  jurisdiction,  upon  tne 
ground  of  inadequate  remedy  at  law,  independently  of  any 
proceeding:s  for  divorce,  to  decree  maintenance  to  a  wife  who 
has  been  deserted  by  her  husband.  So  the  question  presented 
here  is  whether,  pending  a  suit  of  the  latter  character,  in  no 
way  involvii^  divorce,  and  when  the  marital  relation  still 
exists,  the  wife,  as  incident  thereto,  is  entitled  to  reasonable 
allowance  for  separate  maintenance  and  to  carry  on  her  suit. 
Clearly,  she  is  entitled  to  be  supported  by  her  hufiband  while 
the  marital  relation  exists,  and  to  enforce  her  rights  by  suit, 
no  other  remedy  being  provided.  The  exact  point  now  pre- 
sented has,  we  believe,  never  been  decided  here ;  but  we  find 
numerous  decisions  in  other  states  holding  that  a  court  may 
in  an  action  for  separate  maintenance  require  the  defendant 
to  provide  counsel  fees  and  temporary  support  for  plaintiff, 
though  provision  is  made  therefor  by  statute  only  in  case 
absolute  divorce  is  sought.  It  was  so  held  in  MUliron  v.  MtU- 
iron,  9  S.  D.  181 ;  Dye  v.  Dye,  9  Colo.  App.  320 ;  Harding  v. 
Harding,  144  111.  588;  McFarland  v.  McFarland,  64  Miss. 
449;  Finn  v.  Finn,  62  Iowa  482;  Glover  v.  Glover,  16  Ala. 
440;  Purcell  v.  Purcell,  4  H.  &  M.  507.  In  Cupples  v.  C«p- 
ptes,  31  Colo.  443,  it  was  held  in  an  action  by  the  wife  for 
separate  maintenance,  that  "the  fact  that  the  husband  s6t3 
forth  facts  in  a  cross  complaint  which  if  true  would  entitle 
him  to  a  divorce  is  not  a  reason  for  disallowance  of  temporary 
alimony."  In  Finn  v,  Finn,  supra,  the  Iowa  court  says  that 
the  right  of  the  wife  to  suit  money  and  maintenance  seems  to 
be  a  mere  corollary  of  her  right  to  maintenance  in  a  suit  for 
separate  maintenance,  "for  it  would  be  but  mockery  to  al- 
low the  wife  the  right  to  maintain  an  action  for  separate 
maintenance,  and,  at  the  same  time,  deny  her  the  means  of 
prosecuting  it,"  In  England  a  different  rule  prevailed. 
There  the  remedy  was  to  permit  any  person  supplying  the 
wife  to  sue  the  husband  for  maintenance  furnished.  Mr. 
Story,  3  Equity  Jurisprudence,  S1858,  (14th  ed.),  comment- 
ing on  the  question  says:  "In  America  a  broader  jurisdic- 
tion in  cases  of  alimony  has  been  asserted  in  some  of  our 
Courts  of  Equity;  and  it  has  been  held  that  if  a  husband 
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abandons  his  wife  and  separates  himself  from  her  withoat 
any  reasonable  support,  a  Court  of  Equity  in  all  cases  may 
decree  her  a  suitable  maintenance  and  support  out  of  hia 
estate,  upon  the  very  ground  that  there  is  no  adequate  or  suf- 
ficient remedy  at  law  in  such  a  case.  And  tliere  is  so  much 
good  sense  and  reason  in  this  doctrine;  that  it  m^ht  be  wished 
it  were  penerally  adopted."  Prom  these  authorities  the 
plaintiff's  right  to  such  reasonable  allowance  seems  clear. 

The  only  remaining  question  is  whether  mandamus  is  avail- 
able to  compel  the  trial  court  to  make  the  allownces.  The 
refusal  of  the  right  would  of  course  become  cognizable  by 
appeal;  but  as  we  said  in  Peoples  Bank  v.  Burdett,  Judge, 
69  W.  Va.  369,  372,  "we  do  not  deny  an  extraordinary  rem- 
edy in  a  proper  ca.se,  merely  because  the  party  may  avail 
himself  of  another  remedy.  •  •  •  The  slow  process  of  ap- 
pellate review  is  not  adequate  to  the  vindication  or  enforce- 
ment of  absolute  rights  such  as  the  one  involved  here."  In 
Alabama  the  exact  point  was  decided  in  favor  of  plaintiff's 
right  to  mandamus  in  such  cases  as  this.  Ex  parte  King,  27 
Ala.  387.  The  doctrine  of  this  and  other  Alabama  cases  has 
been  questioned  by  Mr.  High,  Extraordinary  Legal  Rem- 
edies, (3rd  ed.},  §186.  But  we  put  our  decision  in  this  case 
on  the  broad  ground  of  want  of  adequate  remedy  by  any 
other  process,  appellate  or  otherwise.  How  could  a  married 
woman  so  circumstanced  carry  on  her  suit  in  the  lower  court 
or  appellate  court  without  money?  To  deny  her  allowance 
of  suit  money  and  money  for  support  pending  suit  would  be  in 
most  cases  to  deny  her  the  relief  to  which  she  is  entitled.  As  in 
suits  for  divorce,  the  merits  of  the  case  have  nothing  to  do 
with  her  right  to  money  to  maintain  her  suit  and  for  support 
pending  the  suit. 

We  are  of  opinion  to  award  the  writ. 

Wrif  awarded. 
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CHARLESTON. 

W  H.  Caster  v.  George  B.  Monteith  et  als. 
Submitted  September  7,  1921.       Decided  September  13,  1921. 

Appbal  and  Error— /R(«rloci((orp   Decision  Bated  in  Part  on  Ketum 

of  Proce»»  and  in  Part  on  Bill.  Not  Revievable  Upon  Certi-        » 
flcttte. 

An  Interlocutory  declaloo  npon  a  motdon  in  a  chancery 
cause,  based  In  part  npon  the  return  on  the  praceee  and  In 
part  upon  the  bill  and  not  solely  npon  either  the  procea,  the 
return  or  any  pleading,  fs  not  reviewable  upon  a  certlflcate. 

Case  Certified  from  Circuit  Court,  Tyler  County, 
Suit  by  W.  H.  Carter  against  Geoi^  B.  Monteith  and 
others.  Motion  of  named  defendant  to  dismiss  was  over- 
ruled, demurrers  of  certain  defendants  for  misjoinder  were 
sustained,  and  suit  dismissed  as  to  them  and  the  case  certi- 
fied. 

JTwmwMd. 

Olin  C.  Carter  and  Hogg  &  Hogg,  for  plaintiff. 
Underwood  &  Moore,  for  defendant. 

Poffenbaroer,  Judge  : 

A  preliminary  inquiry  arising  upon  this  certificate  is  that 
of  the  remedy  invoked  for  relief  from  the  alleged  error,  the 
overruling  of  a  motion  to  dismiss  a  suit  brought  to  subject 
the  real  estate  of  a  decedent  to  the  payment  of  his  general 
debts,  on  the  theory  of  insuffleiency  of  the  personal  estate. 

The  summons  issued  is  regular  and  the  bill,  considered  in- 
dependently of  the  state  of  facts  disclosed  by  it  and  the  pro- 
cess, discloses  the  nsnal  case  of  indebtedness,  insuf&ciency  of 
personal  property  and  the  existence  of  real  assets  within  the 
county  in  which  the  cause  of  action  arose  and  in  which  the 
suit  was  brought. 

Lack  of  service  of  the  process  upon  the  administrator  and 
the  heir,  both  being  the  same  person,  due  to  his  residence 
outside  of  the  state,  is  the  circumstance  from  which  the  ques- 
tion of  jurisdiction  emanates.  There  was  a  return  of  no  in- 
89  w.  Va. 
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habitant  as  to  him,  an  affidavit  of  his  non-residence  and 
a  matured  order  of  pablieation  as  to  him.  He  entered  a 
Hpecial  appearance  and  moved  to  dismiss  the  suit.  His 
motion  having  been  overrnled,  he  made  no  further  appeatr- 
ance. 

Demurrers  interposed  by  other  parties,  on  the  ground  of 
misjoinder  because  of  lack  of  interest  in  the  cause,  on  their 
part,  were  sustained  and  the  suit  dismissed  as  to  them.  Of 
the  rulings  upon  the  demurrers,  there  seems  to  be  no  com- 
plaint. The  questions  certified  all  pertain  to  jurisdiction  re> 
specting  the  administrator  and  heir  and  the  estate,  the  per- 
son of  the  principal  defendant  and  the  subject  matter,  not 
any  of  the  parties  as  to  whom  the  cause  has  been  dismissed. 
The  inquiries  propounded  are,  in  substance;  (1)  whether 
execution  of  process,  personal  or  substituted,  upon  the  ad- 
ministrator and  heir,  is  essential  to  jurisdiction;  (2)  whether 
there  must  be  either  personal  service  upon  him  or  a  lien  uptm 
the  land,  to  confer  jurisdiction;  and  (3)  whether  the  anit 
abated  as  to  him,  upon  the  return  of  no  inhabitant  and  the 
filing  of  the  affidavit  of  non-residence.  The  decree  by  which 
the  motion  and  demurrers  were  disposed  of  recites  the  raising 
of  a  question  as  to  the  sufficiency  of  the  bill  on  its  face ;  but, 
obviously,  that  is  not  the  subject  matter  of  the  doubt  in  the 
mind  of  the  court.  No  defect  in  it  is  pointed  out,  nor  is 
any  perceived. 

Manifestly  none  of  the  other  questions,  those  actually  and 
formally  certified,  arise  or  depend  solely  upon  either  the  pro- 
cess or  the  bill.  Arising  upon  both,  they  are  all  clearly 
composite.  Nowhere  in  the  bill  is  the  non-residence  of  the 
principal  defendant  disclosed  in  any  way.  It  is  shown  only 
by  the  return  and  the  affidavit,  and  neither  of  these  instru- 
ments reveals  the  cause  of  action.  It  is  useless  here  to  repeat 
the  demonstration,  set  forth  in  Tyler  v.  Wetzel,  85  W.  Va. 
378,  of  lack  of  jurisdiction  in  this  court,  to  review  the  order 
disposing  of  the  motion.  The  question  certified  in  that  case 
and  in  this  cannot  be  differentiated  in  principle.  In  all  sub- 
stantial respects,  they  are  identical. 

An  order  will  be  entered  here  declining  to  review  tke  de- 
89  w.  y«. 
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oision  upon  the  three  questions  certlQed,  for  lack  of  juria- 
diotion,  and  certified  to  the  court  below. 

Ditmisged. 


CHARLESTON. 

Waithan  it.  Conawat  v,  Raymond  D,  Ovebholt,  Exb,  et  al. 
Submitted  September  7,  1921,    Decided  September  13,  1921. 

1.  TaoBTS— Wfcere  a  Bill  to  Enforce  Vendor's  lAen  Omitt  Neo- 

etaary  Trust  Beneficiaries  a  Demurrer  Thereto  ffAowId  6e 

Sustained. 

A  bill  tor  enforcement  of  a.  vendor's  Hen  agatnBt  tbe  land 
constituting  part  of  the  estate  of  a  deceased  vendee  of  the 
vendee,  or  eub-purcbaser.  to  which  only  tbe  executor  of  hia 
will  and,  the  trustees  under  the  will  are  made  parties  detend- 
HOt.  and  which  tails  to  discloae  the  nature  and  extent  of  tbe 
Intereet  or  estate  of  the  trustees  in  the  land,  omits  the  bene- 
flclarles  of  the  trust  and  does  not  In  any  way  ezcnae  or  justify 
thetr  omission,  is  defective  as  to  parties,  and  a  demurrer 
thereto  should  be  sustained  on  that  ground,     (p.  39). 

2.  Equity — On  Demurrer  to  Bill  for  Enforcement   of   Vendor's 

Lien,  for  want  of  Necessary  Parties,  the  Merits  Considered 
Onlji  to  Bee  if  Case  Falls  Within  Equity  Jurisdiction. 
In  such  case,  tbe  merits  ot  the  cause  of  action  will  be  con- 
sidered only  to  the  extent  of  determining  that  It  Is  such  as 
falls  within  the  Jurisdtction  ot  a  court  of  equity,     (p.  39). 

Certified  from  Circuit  Court,  Wetzel  County. 

Bill  by  Waitman  H.  Conaway  against  Raymond  D.  Over- 
holt,  executor,  and  others,  for  enforcement  of  vendor's  lien. 
Demurrer  to  bill  overruled,  and  case  certified  for  review. 
Reversed;  Demurrer  sustained. 

Waitman  H.  Conaway,  and  T.  M.  Mclntire,  for  plaintiff. 
Thos.  n.  Cornett,  for  defendants. 

POFFENBAROEB,  JUDGE : 

Having  overruled  a  demurrer  to  a  bill  filed  for  enforce- 
ment of  an  alleged  vendor's  lien  and  possibly  for  relief  upon 
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other  grounds,  the  trial  court  has  certifled  its  decision  to  this 
court  for  review. 

The  inquiry  turns  upon  the  language  of  the  clause  in  a  con- 
tract or  deed,  relied  upon  as  having  reserved  such  a  lien.  W. 
H.  Conaway,  one  of  the  plaintiffs,  owuii^  an  undivided  half 
of  the  equitable  title  to  certain  coal  and  mining  privities, 
sold  and  conveyed  the  same  to  his  cotenant,  Charles  E.  Cona- 
way, for  and  in  consideration  of  the  sum  of  $8,100.00,  of 
which  $1,100.00  was  paid  in  cash.  Of  the  residne,  $2,000.00 
was  to  be  paid  in  a  short  time,  without  interest,  and  the  resi- 
due of  the  purchase  money,  in  two  interest  bearii^  install- 
ments of  $2,500.00  each,  one  on  or  before  Dec.  1,  1907,  and 
the  other  on  or  before  Dec.  1,  1908.  As  to  security  of  pay- 
ment, the  contract  contained  this  stipulation :  "  It  is  also  un- 
derstood, covenanted  and  agreed  that  said  Waitman  H,  Cona- 
way is  to  have  a  vendor's  lien  upon  said  coal  to  the  extent 
of  said  $7,000.00  remaining  unpaid  in  any  sale  and  con-, 
veyance  thereof  by  said  Charles  E.  Conaway.  If  said  sum 
of  $2,000.00  is  paid  on  or  before  December,  1906,  the  said 
vendor's  lien  shall  only  be  for  $5,000.00  instead  of  $7,000.00." 

Soon  after  this  agreement  or  conveyance  was  made  B.  F. 
Overholt,  with  full  notice  thereof,  and  of  the  stipulation 
aforesaid,  purchased  of  Charles  B.  Conaway,  an  undivided 
one-half  of  said  coal,  and  paid  "Waitman  H.  Conaway  $1,000.- 
00,  one-half  of  the  $2,000.00  aforesaid,  by  way  of  credit  on 
what  he  was  to  pay  Charles  E.  Conaway  as  purchase  money. 
At  the  same  time  and  as  part  of  the  same  transaction,  he 
joined  Charles  E.  Conaway  in  the  execution  of  two  $2,500.00 
notes  payable  to  Waitman  H.  Conaway,  which  represented 
the  two  $2,500.00  payments  due  from  Charles  E.  to  W.  H. 
Conaway.  He  did  not  join  in  a  note  for  $1,000.00  represent- 
ing the  other  half  of  the  $2,000.00  installment,  because  it  had 
been  a.ssit;ned  by  W.  H.  Conaway  to  W.  A.  "Weidebush  and 
by  Weidebuah  to  the  Grafton  Banking  and  Tmat  Company, 
after  endorsement  by  John  F.  Phillips ;  but  the  bill  alleges  he 
assumed  it  and  became  personally  liable  therefoc 

In  February.  1907,  David  H.  Cox  in  whom  the  legal  title 
to  the  eoal  still  remained  and  to  whom  only  a  small  fraction 
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of  the  origiual  purchase  money  bad  been  paid,  conveyed  it 
to  Overholt  and  Charles  E.  Conaway,  reservii^  a  vendor's 
lien  thereon  for  more  than  $44,000.00.  Later  and  on  a  date 
not  disclosed,  Overholt  died  and  Raymond  D.  Overholt  quali- 
fied as  the  executor  of  his  will.  At  a  date  not  disclosed,  Chas. 
E,  Conaway  also  died.  The  estate  of  B.  F.  OverhoH  paid  all 
the  purchase  money  due  Cox  and  took  an  assignment  of  his 
vendor's  lien. 

In  a  creditors  suit  against  the  estate  of  Chas.  E.  Conaway, 
the  Overholt  estate  set  up  this  lien  and  claimed  the  benefit 
thereof  by  subrogation,  to  the  extent  of  the  payment  of  Cona- 
way's  half  of  the  purchase  money.  On  the  sale  of  the  Cona- 
way half  of  the  coal,  under  a  decree  entered  in  said  cause, 
the  trustees  of  the  Overholt  estate  purchased  it  for  the  snm 
of  $35,000.00  which  sum  was  not  more  than  sufficient  for 
reimbursement  of  said  estate,  after  payment  of  costs,  etc. 

In  that  suit  the  three  notes  above  described  were  also 
set  up  and  asserted  as  liens  on  the  Chas.  E.  Conaway  half 
of  the  coal  and  were  decreed  to  be  liens  thereon  next  after  the 
lien  for  the  Cox  debt.  Cox,  B.  P.  Overholt,  W.  H.  Conaway, 
Weidebosh,  the  Grafton  Banking  and  Trust  Company  and 
Phillips  were  all  parties  defendant  in  that  suit. 

The  two  $2,500.00  notes  were  assigned  by'W.  H.  Conaway 
to  B.  P.  Blackahere,  and  later  paid  by  B.  P.  Overholt  or  his 
executor.  The  bank  above  mentioned  obtained  a  judgment 
on  the  $1,000.00  note  against  W.  H.  Conaway,  Weidebnsh  and 
Phillips  which  has  been  psid  by  Phillips. 

In  said  creditors  suit,  the  bank,  W.  H.  Conaway,  Weide- 
bush  and  Phillips  filed  a  petition  by  which  they  sought  to 
charge  the  Overholt  half  of  the  coal  with  said  $1,000.00  debt, 
as  being  secured  by  the  stipulation  in  the  i-ontract  between 
W.  H.  Conaway  and  Chas.  E.  Cnnaway,  but  their  petition  was 
rejected  by  an  order  saving  to  them  any  right  they  mifrhf 
have  to  charge  that  interest  in  the  coal  by  a  proper  proceed- 
ing. This  suit  in  which  all  of  them  have  joined  a.f  plaintiffs 
is  the  means  they  have  adopted  for  enforcement  of  their 
alleged  right. 

A  ground  of  demurrer  respecting  suffieieni-y  of  the  hill  as 


40  CoNAWAY  V.  OvERHOLT.  [Sept.  1921 

to  parties  may  preclude  review  of  the  decree,  as  to  the  suffi- 
ciency of  the  bill  in  respect  of  other  matters.  In  other  worda, 
it  may  not  be  possible,  in  the  present  state  of  the  record,  to 
Bay  -whether  there  is  a  vendor 's  lien  or  whether  there  ia  right 
to  charge  the  real  estate,  or  obtain  a  personal  decree  for  the 
debt  in  question,  upon  any  other  ground.  In  the  absence  of 
necessary  parties,  the  inquir}'  cannot  go  beyond  the  question 
of  equity  jurisdiction  of  the  cause  of  action  indicated  by  the 
bill.    Beckwitk  v.  Laing,  66  W.  Va.  246. 

The  only  defendants  to  the  bill  are  Raymond  D.  Overholt, 
West  Virginia  Executor  of  the  will  of  B.  P.  Overholt,  de- 
ceased, and  Helen  Abigail  Overholt  and  Raymond  D.  Over- 
holt, Trustees  of  the  estate  of  B.  P.  Overholt.  There  is  not 
an  allegation  in  the  bill,  indicating  the  nature  or  extent  of 
the  interest  the  executor  or  the  trustees  have  in  the  estate. 
The  trustees  may  be  the  beneficiaries  of  the  will  and  the  trust 
created  by  it,  but  the  bill  does  not  say  so.  The  trust  is  prob- 
ably an  active  one,  but  as  to  that  the  bill  is  silent.  The  legal 
title  to  the  real  estate  may  be  in  the  executor  or  the  trustees, 
and  it  may  not  be  in  either.  As  to  this,  no  information  is 
furnished  by  any  allegation  of  the  bill:  Likely  the  will  makes 
one  or  more  persons  other  than  the  trustees  beneficiaries  of  the 
trust,  but,  if  so,  they  are  not  named.  The  trustees  may  have 
interests  in  the  trust,  in  their  individual  capacities,  but  they 
are  not  made  parties  in  their  own  rights.  As  they  are  describ- 
ed in  the  body  of  the  bill  as  trustees  of  the  estate,  sufficient  in- 
terest on  their  part  to  make  them  proper  parties  is  no  doubt 
shown,  but,  presumptively,  the  trust  was  created  for  the  bene- 
fit of  somebody.  The  trustees  of  the  estate  may  not  have 
powers  sufficiently  broad  to  make  them  representatives  of  the 
beneficiaries  of  the  will  or  the  trust  in  respect  of  the  coal  in 
question,  for  all  purposes.  Their  interest  or  title  should  be  dis- 
closed. If  the  nature  of  the  cause  of  action,  enforcement  of 
a  vendor's  lien,  does  not  constitute  an  exception  to  the  gen- 
eral rule  as  to  parties,  the  bill  is  clearly  defective  in  that  r«- 
spect.  Under  it,  all  persons  directly  interested  in  the  sub- 
ject matter  are  necessary  parties,  and  cestv-is  que  trastent 
are  such  persons.  Beckwith  v,  Laing,  cited ;  Pyle  v.  Sender- 
8»  w.  v>. 
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son,  55  W.  Va,  122,  The  nature  of  this  cause  of  action  con- 
stitutes no  exception  to  the  general  rule,  especially  when  the. 
lien  is  asserted  against  the  laud  of  the  vendee  or  sub-pur- 
chaser, as  it  is  here,  Clark  v.  Harpers  Ferry  Timber  Co.,  70 
W,  Va.  312 ;  Elkins  National  Bank  v.  Reger,  70  W.  Va.  113 ; 
Gebhart  v.  Skrader,  75  W.  Va.  159;  Morris  v.  Peyton'i 
Adm'r.,  10  W.  Va.  1,  9. 

That  enforcement  of  a  vendor's  lien  is  an  equitable  cause  of 
action  and  needs  neither  demonstration  nor  citation  of  au- 
thority.     It  is  an  elementary  proposition. 

For  the  omission  of  allegations  showii^  the  nature  and 
extent  of  the  interest  or  estate  of  the  trustees  in  the  coal  and 
excusing  in  some  way  omission  of  the  beneflciariea  of  the 
trust,  the  bill  is  manifestly  insufficient  as  to  parties,  and,  on 
that  ground,  the  demurrer  should  have  been  sustained  and 
will  be  by  an  order  entered  here.  It  is  hardly  necessary  to 
observe  that  lack  of  apparently  necessary  parties  precludes 
review  of  the  decision  upon  any  question  pertainii^  to  the 
merits  of  the  demand  set  up  by  the  bill. 

The  conclusion  here  stated  will  be  recorded  by  a  proper 
order  and  certified  to  the  court  below. 

Reversed;  Demurrer  sustained. 


CHARLESTON. 

Deo  J1UEB8ON  V.  Ralph  Tincheb. 
Submitted  September  7,  1921.    Decided  September  13,  1921. 

1.  Dftiwub — Appropriate   Action   to  Recover  Pertoruil    Property 

Procured  by  Fraud. 

Detlnae  te  an  appropriate  actloD  to  recover  personal  prop- 
erty from  one  who  has  procured  It  by  fraud.     <p.  43). 

2.  Sake — Owner   of  Personal   Property   May   Recover   U   From 

Partv  Procuring  it  and  In  Pottestion  Through  Fraudulent 
Contract  of  Sale. 

An  owner  of  personal  property  may  maintain  an  action  of 
detinue  to  recover  the  same  from  one  who  baa  procured  It  by 
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mesDB  of  a  (raudnlent  contract  o(  aale.  at  l«aat  so  long  as 
Buch  property  remains  In  the  poasesslon  of  the  party  guilty 
ot  the  fraud,     (p.  43.) 

3.  Appearance— i)e/endanf  Demurring  to  Declaration  Makes  Gen- 
eral  Appearance  and  Waivet  Defects  in  Summont  or  Betum 
of  Service. 

A  defendant,  by  demurrtaiK  to  a  declaration,  makes  fi  gen- 
eral appearance  thereto,  and  thereby  waives  any  defects  or  Ir- 
regularities In  the  Bummona,  or  the  return  ot  service  thereof, 
(p.  44). 

Case  Certified  from  Circuit  Conrt,  Cabell  County. 

Action  by  Deo  Jimerson  against  Kalpb  Tincher,  in  detinue, 
demurrer  to  declaration,  and  motion  to  quash  summons  over- 
ruled, and  case  certified. 

A^rmed. 

Samuel  Bicrn  and  John  E.  Biscoe,  for  plaintiff. 
RiTz,  President; 

The  circuit  court  of  Cabell  county,  having  overruled  a  de- 
murrer to  the  declaration  in  this  action  of  detinue,  as  well 
as  a  motion  to  quash  the  summons,  certified  the  questions 
arising  upon  said  demurrer  and  said  motion  to  this  court  for 
its  opinion  thereon. 

The  suit  has  for  its  purpose  the  recovery  of  the  possession 
of  an  automobile  which  it  is  claimed  the  defendant  procured 
from  the  plaintiff  through  fraudulent  representations  and 
practices.  The  declaration  alleges  that  on  the  27th  of  March, 
1920,  plaintiff  deliverwl  to  the  defendant  the  automobile  in 
question  upon  what  purported  to  be  a  sale  by  the  said  plain- 
tiff to  one  S.  R.  Chittam,  of  the  City  of  Charleston;  that  the 
defendant  represented  to  the  plaintiff  that  he  was  authorized 
by  Chittam  to  purchase  the  automobile  for  him  for  the  sum 
of  seventeen  hundred  dollars,  and  delivered  to  the  plaintiff 
the  check  of  Chittam  for  that  amount  in  payment  therefor, 
which  check  was  accepted  and  a  bill  of  sale  executed  by  the 
plaintiff  to  the  said  S.  R.  Chittam,  and  the  automobile  de- 
livered to  the  defendant ;  that  at  the  instigation  and  request 
of  the  said  defendant  plaintiff  endorsed  the  said  seventeen 
hundred  dollar  check  of  Chittam  over  to  the  defendant  in 


D,^.,/=JLyCJOOJ^Ie 


Sept.    1921]  JlMERSON    V.    TiNCHER.  43 

order  that  the  defendant  might  procure  for  the  plaintiff  cer- 
tain mineral  leases  which  the  plaintiff  desired,  and  which 
the  defendant  undertook  to  procure ;  that  the  said  seventeen 
hundred  dollar  check  was  immediately  redelivered  to  the  said 
S.  R.  Chittam,  and  was  not  used  by  the  said  defendant  for 
the  purpose  for  which  it  was  delivered  to  him  by  the  plain- 
ti£F;  that  the  defendant  never  procured  said  mineral  leases  for 
the  plaintiff;  that  the  automobile  remained  in  the  possession 
of  the  defendant,  Chittam  never  having  taken  possession 
thereof,  and  that  the  defendant  had  no  authority  from  Chit- 
tam to  purchase  said  automobile  for  him,  and  that  all  of  his 
acts  and  practices  above  indicated  were  fraudulent,  and  for 
the  purpose  of  securing  plaintiff's  automobile  for  his  own  use 
without  paying  therefor. 

If,  as  is  averred  and  necessarily  inferred  from  the  allega- 
tions of  the  declaration,  the  defendant  falsely  represented 
himself  to  be  purchasing  the  automobile  for  Chittam,  and 
fraudulently  procured  the  return  of  the  purchase  price  to 
himself,  and  made  the  other  representations  referred  to  for 
the  purpose,  as  alleged,  of  procuring  plaintiff's  automobile 
without  paying  for  it,  he  was  guilty  of  the  commission  of  a 
fraud  upon  the  plaintiff's  rights,  and  of  course  upon  the  dis- 
covery of  this  fraud  plaintiff  could  rescind  the  contract  and 
demand  the  return  of  his  property,  and  that  is  what  he  did. 
In  case  of  a  refusal  to  deliver  the  same,  detinue  is  an  appro- 
priate action  to  recover  the  specific  property.  It  is  nniver- 
sally  held  that  detinue  will  lie  to  recover  specific  personal 
property  obtained  from  the  owner  by  any  sort  of  fraudulent 
device  or  misrepresentation,  at  least  so  loi^  as  it  remains  in 
the  possession  of  the  party  guilty  of  the  fraudulent  practice. 
18  C.  J.  pp.  994.  995;  9  R.  C.  h..  title  "Detinue."  §  4;  Morri- 
son, Herrvman  <f-  Co.  v.  A(io\ie  d-  Lobit,  76  Texa.s  255:  Reid, 
Murdoch  &  Fisher  v.  Cowduroy.  79  Iowa  169 ;  Blake  v.  Black- 
ley,  109  N.  C.  257,  26  Am.  St.  Rep.  566 ;  Myers  v.  Friend  (6 
Scott,  1  Rand.  12;  Southern  Hardware  <£  Supply  Co.  v.  Les- 
ter, 166  Ala.  86;  Mansell  v.  Israel,  3  Bibb.  510;  Sleeper  v. 
Davis,  64  N.  H.  59,  10  Am.  St.  Rep.  377.  If  thei  defendant 
procured  this  property  in  the  manner  indicated  above,  that  is 
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by  falsely  representing  that  he  was  procuring  it  for  another, 
and  then  by  fraudulently  secariug  to  himself  the  purchase 
price  for  a  purpose  to  which  he  did  not  intend  to  apply  it, 
there  can  be  no  doubt  of  the  plaintiff's  right  to  rescind  the 
contract  and  demand  and  receive  back  in  an  action  of  detinue 
the  specific  personal  property,  it  appearing  from  the  declara- 
tion that  it  was  in  the  possi^ssiou  of  the  defendant  at  the  time 
of  the  institution  of  the  suit.  The  defendant's  brief  is  based 
entirely  upon  the  assumption  that  he  did  not  do  the  things 
charged  against  him  in  the  declaration,  and  of  course  if  tiiat 
assumption  should  turn  out  to  be  true,  and  entirely  different 
condition  will  be  presented  from  that  presented  by  the  de- 
claration. At  this  time  we  are  passing  upon  a  demurrer  to 
the  declaration  .which  admits  everything  stated  therein  to 
be  the  truth,  as  well  as  every  legitimate  and  necessary  in- 
ference arising  therefrom. 

After  the  defendant's  demurrer  to  the  declaration  was  over- 
ruled he  moved  to  qna^h  the  summons  upon  the  ground  that 
the  value  of  the  property  sued  for  was  not  stated  therein, 
which  motion  was  overruled.  The  action  of  the  circuit  court 
in  this  ret;ard  was  correct.  The  defendant,  by  demurring  to 
the  declaration,  entered  a  general  appearance  thereto,  and  the 
summons  became  functus  officio.  The  question  of  the  suffi- 
ciency thereof  was  simply  a  moot  question,  and  the  defend- 
ant was  not  entitled  to  have  the  judgment  of  the  court  thereon 
at  that  stage  of  the  proceeding.  Having  demurred  to  the 
declaration  he  had  entered  a  general  appearance,  and  the 
question  as  to  the  sufficiency  of  the  summons  became  entirely 
immaterial.  A  general  appearance  waives  any  insufficiency 
in  the  summons  or  the  return  of  service  thereon.  Damer 
V.  Mailonee.  77  W.  Va.  26 ;  Fulton  v.  Ramsei/.  67  W.  Va.  321 : 
Frank  v.  Zciffler.  46  W.  Va.  614.  Any  appearance  in  the 
suit,  except  to  challenge  the  jurisdiction  of  the  court,  is  a 
general  apcarance  ,  and  confers  upon  the  court  the  authority 
to  proceed  with  the  controversy,  regardless  of  any  defect  in 
the  process  by  which  the  defendant  is  brought  in.  In  fact  the 
defendant  may  appear  to  the  declaration  without  process  at 
all.  The  function  of  the  summons  is  simply  to  bring  him 
89  w.  v«. 
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into  court,  and  if  he  comeB  upon  an  irr^^ular  sumnicnia,  or 
without  any  summons,  and  invokes  th«  court's  jurisdiction 
for  any  purpose,  he  thereby  waives  the  necessity  for  a  sum- 
mons, or  any  irregularity  therein. 

It  follows  from  what  we  have  said  that  the  action  of  the 
court  in  overruling  the  demurrer  to  the  declaration,  and  in 
overruling  the  motion  to  quash  the  summons  was  correct,  and 
we  answer  the  questions  certified  accordingly. 

Affirmed. 


CHARLESTON. 

Florence  Babtlett  et  als.  v.  Elizabeth  Johnson. 
Submitted  September  7,  1921.       Decided  September  13,  1921. 

1.  Ve.ndor  and  Purchaser — Preiwmption  that  Verulor  Oicning  but 

One  House  and  Lot  in  a  Town  Intended  to  sell  Only  That 

Which  he  Oipnetf. 

There  is  a  presumption  tbat  a  vendor  of  real  estate  intends 
to  sell  that  which  he  owns,  and  where  a  contract  tor  the  eale 
of  real  estate  describes  the  subject  matter  ol  the  sale  as  a 
honse  and  lot  situate  in  a  certain  town,  and  the  vendor  owns 
but  one  house  and  lot  situate  In  the  town  menttoned,  the  con- 
tract will  be  construed  as  referrlus  thereto,     (p.  46). 

2.  Specific  PeBfobmance — Laches  will  Not  Prevail  Where  P*r- 
chaaer  Holds  Possession  From.  Date  of  Bale  Until  Suit. 

The  defense  of  laches  will  not  prevail  In  a  suit  for  specific 
performance  of  a  contract  for  the  sale  of  real  estate,  where 
the  vendee  holds  the  possession  thereof  from  the  date  of  the 
sale  until  the  Institution  of  the  suit  by  him  lor  the  extraction 
o(  the  legal  title,  even  though  many  years  ma?  have  elapsed 
between  the  making  of  the  contract  and  the  institution  of  the 
anlt.     (p.  48). 

Case  Certified  from  Circuit  Court,  Barbour  Counly. 
Bill  for  the  specific  performance  by  Florence  Bartlett  and 


D,^.,/=JbyCJOOJ^Ie 


46  Babtlett  v.  Johnson.  [Sept.  1921 

others  against  Elizabeth  Johnson.     Demurrer  to  bill  over- 
ruled  and  case  certified. 

Affirmed. 

George  <fe  WO-cox,  for  plaintiffs. 

J.  Blackburn  Ware,  for  defendant. 

BiTZ,  Pbesident  : 

The  circuit  court  of  Barbour  county  having  overruled  a 
demurrer  to  the  plaintiff'  bill  for  specific  performance  of  a 
contract  for  the  sale  of  real  estate,  certifies  to  this  court  the 
questions  arising  upon  said  demurrer. 

On  the  15th  of  June,  1907,  the  plaintifEs'  ancestor  W.  J. 
Bartlett  purchased  from  Simon  Johnson  a  house  and  lot  in 
North  Philippi,  and  on  that  date  said  Simon  Johnson  executed 
and  delivered  to  the  ancestor  of  the  plaintiffs  a  contract  or 
memorandum  of  the  sale  in  the  following  words  and  figares: 
"This  contract  maid  this  15th  day  of  June,  1907,  by  &  be- 
twean  Simon  Johnson  of  the  first  part  &  W.  J.  Bartlette  of  the 
second  part  sole  a  lot  and  house  in  North  Philippi  for  One 
Thousand  dollars  paid  in  hand  retains  this  property  as  long 
as  I  live.  Simon  Johnson."  The  bill  alleges  that  W.  J. 
Bartlett  was  at  the  time  of  the  sale  in  possesion  of  the  house 
and  lot  purchased  from  said  Johnson,  and  that  he  remained 
in  the  possession  thereof  until  his  death,  and  that  since  his 
death  his  widow  and  heirs-at  law,  the  plaintiffs  in  this  suit, 
have  remained  in  the  possession  of  the  house  upon  said 
premises;  that  the  said  Simon  Johnson  at  the  time  of  said 
sale  owned  no  other  house  and  lot  in  North  Philippi  than 
the  one  which  this  suit  seeks  to  have  conveyed  to  the  plain- 
tiffs, and  that  the  defendant  Elizabeth  Johnson  is  the  widow 
and  sole  devisee  of  the  said  Simon  Johnson,  he  having  de- 
parted this  life. 

The  demurrer  to  the  bill  is  based  upon  two  grounds :  the 
first  being  that  the  contract  of  sale  is  too  indefinite  to  be  en- 
forced, there  being  no  sufBcient  designation  therein  of  the 
property  sold  by  Johnson  to  Bartlett;  and  second,  that  the 
plaintiffs  are  barred  from  maintaining  this  suit  by  laches. 

It  is  true  the  contract  of  sale  is  rather  indefinite  so  far 
88  w.  v«. 
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as  the  subject  matter  is  concerned.  It  purports  to  sell  a  lot 
and  honse  in  North  Philippi,  and  reeites  the  consideration, 
and  that  the  asme  has  been  paid.  Can  resort  be  had  to  ex- 
traneous evidence  in  order  to  identify  the  subject  matter  of 
the  contract  f  It>  is  averred  in  the  bill  that  the  vendor  had 
bat  one  house  and  lot  in  North  Philippi,  and  it  is  insisted  that 
there  is  a  presumption  tiiat  he  intended  to  sell  that  which  he 
owned.  If  it  is  true  that  it  may  be  presumed  that  the  ven- 
dor intended  to  sell  his  own  property,  then  there  existed  but 
one  subject  matter  to  which  the  contract  could  be  applied,  and 
that  is  the  house  and  lot  in  North  Philippi  claimed  by  the 
plaintiffs.  There  is  no  doubt  but  that  resort  may  be  had 
to  evidence  outside  of  the  contract  itself  in  order  to  establish 
the  identity  of  the  subject  matter  of  the  contract.  In  other 
words,  if  there  is  anythii^  in  the  contract  which  directs  in- 
quiry in  a  particular  way  for  the  purpose  of  identifying  the 
subject,  this  direction  will  be  followed.  Now  it  is  quite 
clear  that  if  the  contract  had  said  "my  house  in  North 
Philippi"  there  would  have  been  no  trouble  in  ascertaining 
the  subject  matter  of  the  contract,  provided  the  vendor  had 
but  one  house  in  North  Philippi,  Of  course,  if  upon  investi- 
gation it  is  found  that  he  owned  two  bouses  and  lots,  or  a  half 
dozen  houses  and  lots  in  North  Philippi,  then  it  might  be  im- 
possible to  apply  the  contract  to  any  particular  house  and 
lot,  but  if  such  an  inquiry  had  developed  the  fact  that  he 
was  the  owner  of  but  one  such  house  and  lot,  by  the  uni- 
form trend  of  authorities  the  contract  would  be  applied  to 
that  house  and  lot.  In  this  ease,  however,  the  contract  does 
not  ilesignate  it  as  "my  house  and  lot,"  but  simply  "a  house 
and  lot  in  North  Philippi."  It  must  be  borne  in  mind  in 
construing  this  contract,  as  well  as  all  other  contracts,  that 
the  purpose  of  the  courts  is  to  give  them  effect,  if  that  may 
be  done.  There  is  no  doubt  but  that  Johnson  intended  to  sell 
a  bouse  and  lot  in  North  Philippi  to  Bartlett,  aiid  we  see  no 
difficulty  in  reaching  the  conclusion  that  this  intention  to 
sell  applied  to  the  house  and  lot  that  he  owned.  It  surely 
could  not  be  assumed  that  he  intended  to  sell  a  house  and 
lot  that  he  did  not  own  and  had  no  interest  in.  The  pre- 
ss w.  Ta. 
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sumption  is  that  people  are  honest  and  intend  to  give  value 
for  what  they  get.  Indulging  this  presumption  the  contract 
then  stands  just  as  if  written  "my  house  and  lot  in  North 
Philippi,"  and  if  by  going  to  North  Philippi  it  is  found,  as 
alleged  in  the  bill,  that  the  vendor  owned  hut  one  house  and 
lot  there,  then  this  is  the  house  and  lot  intended.  Of  ooui^, 
if  there  were  more  than  one  house  and  lot  in  North  PbOippi 
belonging  to  the  vendor  this  would  render  the  description  am- 
biguous, and  might  render  the  contract  invalid,  but  in  this 
case  we  have  the  allegation  that  Johnson  owned  but  one  house 
and  lot  in  North  Philippi,  and  this  being  true  we  are  con- 
strained to  hold  that  this  was  the  property  referred  to  in 
the  contract  aforesaid.  The  doctrine  that  there  is  a  pre- 
sumption that  the  vendor  of  real  estate  intends  to  sell  prop- 
erty owned  by  him  is  but  another  way  of  stating  that  there  is 
a  presumption  that  parties  will  deal  honestly  with  each  other, 
and  that  one  who  purports  to  sell  property  is  the  owner  of  it, 
and  this  presumption  is  resorted  to  in  order  that  effect  may 
be  given  to  their  contracts  rather  than  to  deprive  them  of 
the  force  which  the  parties  intended  them  to  have,  1  Jones 
on  Law  of  Real  Property  in  Conveyancing,  g  347 ;  Burley  v. 
Brown,  98  Mass.  545,  96  Am.  Dec.  671 ;  Mead  v.  Parker,  115 
Mass.  413 ;  Fish  v.  Hubbard,  21  Wend.  651.  If  the  aUega- 
tion  of  the  bill  that  Johnson  owned  but  one  house  and  lot 
in  North  Philippi  is  true,  and  on  this  demurrer  we  must  con- 
cede the  truth  of  it,  then  there  was  but  one  subject  matter  to 
which  this  contract  could  be  applied  after  indulging  the  pre- 
sumption that  he  intended  to  sell  that  of  which  he  was  the 

The  contention  that  plaintiffs  are  barred  from  maintaining 
this  suit  by  laches  is  not  tenable.  It  is  averred  that  they 
are  in  possession  of  the  property,  and  that  they  and  their 
ancestor  have  had  sucK  possession  ever  since  the  contract  of 
sale  sought  to  be  enforced.  They  were  under  no  obligation 
to  take  any  action  so  lon^r  as  their  possession  was  undisturbed, 
and  their  rights  unquestioned.  This  doctrine  is  fully  sus- 
tained by  the  case  of  MUls  v.  McLanahan,  70  W.  Va.  288,  and 
the  authorities  there  cited. 
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The  demurrer  to  the  bill  was  properly  overruled,  and  the 
questions  certified  are  answered  accordingly. 

Affirmed. 


CHARLESTON. 

Oba  a.  Leach  v.  Alva  D.  Weaver  et  als. 
Submitted  September  7,  1921.    Decided  September  20,  1921. 

1.  Appeal   and  Errob— Where   Case   is    Certt/led   on   Overruling 

of  General  Demurrer,  it  will  be  Affirmed  on  Finding  Bill 

Bufficienl  in  any  Particular. 

Where  a  general  demurrer  has  been  laterpoeed  to  a  bill 
and  overruled  and  tbe  question  ot  the  ruling  thereon  la  certl- 
Sd  to  this  court  tor  review,  on  tbe  lower  court's  own  motion. 
the  appellate  court,  upon  finding  tbe  Ull  sufficient  In  any  one 
particular,  will  affirm  without  Inquiry  as  to  the  sufficiency  of 
the  bill  In  other  particulars,     (p.  52), 

2.  Taxation — Misdescription  of  Amount  of  Land  Bold  viill  Not 

Alone  Invalidate  Tax  Bale. 

Where  there  Is  a  return  of  a  delinquent  list  of  lands  prop- 
erly assessed  for  taxation,  g'lvlng  the  correct  name  of  the 
owner,  the  true  location  of  hla  tract,  but  describing  It  as  con- 
taining IS  acres,  whereas,  tbe  true  number  of  acres  owned 
Is  13^  acres,  and  tbe  delinquent  Hat  and  return  thereof  is. 
In  other  respects.  In  conformity  with  tbe  statute,  such  dis- 
crepancy in  the  acreage  atone  will  not  Invalidate  a  tax  deed 
to  the  Interest  ol  tbe  owner  In  such  tract,  made  In  pursuance 
of  a  regular  tax  sale.  (p.  52). 
(Lynch.  JirnOE,  absent). 

(Certified  from  Circuit  Court,  Barbour  County. 

Suit  by  Ora  A.  Leaeh  against  Alva  D.  Weaver  and  others. 
Demurrer  to  bill  overruled,  and  case  certified. 

Affirmed. 

J.  Hop  Woods,  for  plaihtiff. 

George  <C*  Wilcox,  for  defendant. 

Lively,  Judge: 

Demurrer  to  the  bill  was  overruled  and  the  court  has  certi- 
fied its  decision  in  so  ruling  to  this  court  for  review. 
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The  bill  is  to  cancel  a  tax  deed  and  remove  it  as  a  cloud  on 
plaintiff's  title.  Ora  Leach,  the  plaiotiff,  has  a  deed  to 
and  possession  of  23  acres  and  about  88^  poles  of  land  on 
Laurel  Creek  of  Valley  River  in  Philippi  District  of  Barbour 
County,  the  title  to  which  was  derailed  from  John  W.  Male, 
who,  in  1903,  owned  a  tract  of  190  acres,  oat  of  which  the  land 
in  controversy  was  carved,  John  W.  Male  conveyed  29 
acres,  881A  poles  to  Amanda  Afale  on  May  4,  1904,  who,  in 
the  winter  of  1909,  conveyed  six  acres  to  three  grantees  (2 
acres  to  each)'  leavin;^  remaining  23  acres  and  88^  poles. 
On  June  16,  1909,  she  conveyed  out  of  the  remaining!  acres 
a  ten  acre  tract  to  John  H.  Male,  which  left  her  at  that  time 
13  acres,  88^  poles.  On  September  25,  1909,  she  conveyed 
all  of  this  land  back  to  John  W.  Male,  describing  it  as  the  same 
land  which  was  deeded  to  her  on  May.  4.  1904,  by  John  W. 
Male.  On  March  23,  1910,  John  W.  Male  conveyed  this  land  to 
Aaron  Male,  describing  it  as  the  land  deeded  to  him  by 
Amanda  Male.  On  April  13,  1910,  Aaron  Male  deeded  this 
same  tract  to  Arch  Male,  describing  it  as  the  land  deeded  to 
him  by  John  W.  Male.  March  23,  1910.  By  a  joint  deed, 
August  1.  1912.  Arch  Male,  St.,  and  John  H.  Male  (their 
wives  joining  therein)  conveyed  two  tracts  of  land  to  Arch 
Male,  Jr.,  and  Hulda  Male  (his  wife) ;  the  first  tract  de- 
scribed being  that  deeded  by  Arch  Male,  St.,  and  wife,  and 
designated  as  the  same  land  conveyed  by  John  W.  Male  to 
Aaron  Male  on  March  23,  1910,  containing  about  14  acres; 
and  the  second  tract,  which  is  designated  as  being  conveyed 
to  the  grantee  by  John  H.  Male  and  wife,  is  described  as  the 
same  land  conveyed  by  Amanda  to  said  John  H.  Male  on 
June  16,  1909,  and  is  described  by  metes  and  bounds  and  con- 
tains' 10  acres. 

The  tax  delinquency,  which  resulted  in  the  tax  deed  in 
question,  occurred  in  the  year  1912,  when  Arch  Male  is 
shown  on  an  excerpt  of  the  delinquent  list  for  that  year  as 
delinquent  in  the  payment  of  taxes  on  a  tract  of  19  acres  lying 
on  Laurel  Creek.  Plaintiff  derived  title  to  his  land  through 
Arch  Male,  Jr.,  who  on  November  7.  1914,  conveyed  his  two 
tracts  containing  24  acres  more  or  less  to  Elias  Gall,  who 
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afterwards,  on  November  13,  1916,  conveyed  the  land  d«ig- 
nated  as  composed  of  two  tracts,  one  eontaioing  13  and  33-100 
acres,  and  the  other  10  acres,  to  the  plaintiff. 

The  tract  of  land  returned  delinquent:  for  non-payment  of 
the  taxes  of  1912  in  the  name  of  Arch  Male  and  as  con- 
taining 19  acres  on  Laurel  Creek  was  sold  by  the  sheriff  in 
1914  and  purchased  by  T.  H.  Proudfoot  for  $4.45,  who  as- 
signed the  benefit  of  his  purchase  to  Wm.  T.  Q«oi^,  to  whom 
a  tax  deed  was  made  by  the  County  Clerk  on  December  22, 
1915,  and  who  afterwards  conTeyed  the  land  to  defendant  A. 
D.  Weaver  on  December  13,  1917.  The  tax  deed  made  to 
Proudfoot  contains  the  same  description,  metes  and  bounds, 
as  the  29  acre  and  8814  poles  conveyed  by  John  W.  Male  to 
Amanda  Male,  dated  the  4th  day  of  May,  1904,  and  therefore 
includes  the  three  tracts  of  two  acres  each  conveyed  by 
Amanda  Male  in  the  winter  of  1909  to  three  grantees,  Stella 
Male,  Amanda  Norris  and  Lncinda  Croston,  and  also  in- 
cludes the  10  acre  tract  conveyed  by  Amanda  Male  to  John 
H.  Male  and  afterwards  conveyed  by  him  to  the  predecessor 
in  title  of  the  plaintiff  on  August  1,  1912.  The  tax  deed 
evidently  takes  in  too  mnoh  territory  as  shown  by  the  bill 
and  exhibits.  It  will  be  seen  from  an  inspection  of  the  deed 
from  Arch  Male,  Sr.,  to  Arch  Male,  Jr.,  dated  August  1, 
1910,  that  the  grantor  only  claimed  to  have  about  14  acres 
by  virtue  of  the  deed  to  him  from  Aaron  Mate.  Again  it 
will  be  seen  from  an  inspection  of  the  excerpt  from  the  land 
book  of  1912,  Exhibit  No.  1  with  the  bUl,  that  John  H.  Male 
had  his  10  acres  on  Laurel  Creek,  deeded  to  him  by  Amanda 
Male,  assessed  to  him,  and  on  which  the  taxes  for  that  year 
were  evidently  paid.  Tha  excerpt  from  the  delinquent  list, 
Exhibit  No.  2,  shows  that  he  was  not  delinquent  for  that  year. 
There  is  a  presumption  that  a  person  has  paid  his  taxes  until 
it  is  otherwise  shown.  Cunningkam  v.  Brown,  39  W.  Va. 
588.  The  same  may  be  said  of  the  owners  of  the  three  2  acre 
tracts  included  in  the  boundaries  of  the  tax  deed.  But  these 
owners  are  not  parties  and  are  not  complaining  of  the  cloud, 
if  any,  upon  their  titles.  From  the  allegations  of  the  bill,  and 
from  the  exhibits,  it  is  shown  that  the  tax  deed,  which  in- 
89  w.  v». 
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eludes  in  its  metes  and  bounds  the  John  H.  Male  10  acre  tract 
now  owned  by  the  plaintiff,  is  a  cloud  upon  that  title.  Is 
this  sufiBcient  to  sustain  the  billt  It  does  not  appear  on 
what  grounds  the  circuit  court  overruled  the  demurrer.  A 
proceeding  of  this  kind  is  to  test  the  sufBciency  of  a  plead- 
ing. And  where  the  appellate  court  finds  one  part  of  the  bill 
sufficient  where  there  has  been  a  general  demurrer  which  was 
overruled,  it  will  afSrm  the  decision  without  inquiry  as  to 
the  sufficiency  of  the  other  parts.  Wheeling  v.  Telephone 
Co.,  82  W.  Va.  208. 

But  the  specific  questions  certified  by  the  court  for  answer 
are;  (1)  "Does  the  fact  that  the  delinquent,  Arch  Male, 
had  but  131^  acres  of  land,  whereas  he  was  returned  delin- 
quent for  19  acres  of  land  in  the  year  1912,  invalidate  the 
deed  to  W.  T.  George,  executed  by  the  clerk  of  the  county 
court  of  Barbour  CountyT  (2)  Does  section  25,  chap.  31, 
Code,  cure  such  defect  in  the  assessment  as  propounded  in 
question  No.  IT" 

The  other  points  raised  by  counsel  for  defendant  on  the 
demurrer  seem  not  to  have  been  of  sufScient  importance  or 
difficulty  to  influence  the  discretion  of  the  trial  ju^  and 
to  cause  him  to  certify  them  for  review.  The  certification 
is  on  the  court's  own  motion,  and  not  on  the  joint  application 
of  the  parties. 

We  are  cited  to  Cunningham  v.  Brown,  39  W.  Va.  589, 
to  sustain  the  proposition  that  the  misdescription  of  the 
quantity  of  land  owned  by  Arch  Male  (19  acres  instead  of  13 
acres  8814  poles)  is  fatally  defective  and  avoids  the  tax  deed. 
That  case  was  where  the  34  acres  owned  by  Elizabeth  Cun- 
ningham were  omitted  from  the  assessment  for  the  year  1883, 
in  her  name,  but,  without  her  knowledge  or  notice,  included 
as  an  undistinguished  part  of  a  larger  tract  of  65  acres  and 
as.sessed  in  the  name  of  John  Cunningham,  a  former  owner, 
returned  delinquent  in  bis  name  as  a  65  acre  tract  and  sold 
as  his.  The  following  year  her  34  acre  tract  was  placed  on 
thei  land  book  in  her  name  and  was  back  taxed  for  the  year 
1883.  The  land  having  been  assessed  and  returned  delin- 
quent in  the  name  of  another  with  an  acreage  nearly  twice  as 
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Im^  as  that  owned  by  her,  she  could  have  had  no  notice, 
and  the  tax  deed  was  not  made  valid  by  the  curative  section 
(now  sec,  25,  chap.  31,  Code).  Moreover,  the  court  held 
that  her  34  acre  tract  not  having  been  returned  delinquent  in 
her  name  for  the  year  1883,  there  was  nothing  to  rebut  the 
presumption  that  she  had  paid  her  taxes  for  that  year.  We 
are  also  cited  to  Metz  v.  Starcher,  60  W,  Va.  657,  which  holds 
that  there  must  be  a  delinquent  list  returned  in  order  that  ir- 
regularities, errors  and  mistakes  therein  can  be  cured  by  the 
curative  section.  The  heading  of  the  paper  purporting  to 
be  a  delinquent  list  was  obscured  by  a  paste  board  securely 
fastened  to  the  paper  by  metallic  rivets  concealing  the  entire 
heading  required  by  the  statute,  except  a  few  words,  and  it 
was  decided  that  such  paper  in  such  condition  was  cot  a  de- 
linquent list.      That  case  has  no  application  here. 

In  the  ease  at  bar  there  is  an  assessment  in  the  proper  name 
of  the  owner.  Arch  Stale,  and  a  delinquent  list  showing  de- 
linquency^  in  Arch  Male  for  the  year  1912.  It  is  true  that 
the  bill  alleges  that  the  delinquent  list  is  defective  because 
"no  certificate  such  as  is  required  by  law  is  made  by  the 
sheriff  of  said  county  to  said  delinquent  list,"  as  appeared 
from  an  excerpt  from  the  delinquent  list  filed  as  an  exhibit. 
Just  what  is  meant  by  "no  certificate"  we  are  unable  to  say. 
Possibly  it  means  the  oath  required  to  be  appended  under 
see.  21,  chap.  30,  Code.  But  it  will  be  observed  that  the 
excerpt  only  is  before  us,  and  not  the  complete  delinquent 
list.  It  is  not  averred  that  no  such  affidavit  appears  on  the 
delinquent  list  as  returned.  The  only  question  here  is, 
whether  the  fact  that  Arch  Male  was  returned  delinquent 
for  19  acres  instead  of  for  13y2  acres  would  invalidate  the 
tax  deed.  It  refers  solely  to  the  discrepancy  in  the  amount 
of  acreage  charged  from  what  should  have  been  charged, 
(his  true  acreage),  as  shown  by  the  delinquent  list.  Sec- 
tion 25,  chap.  31,  Code,,  provides:  "And  no  irregularity, 
error  or  mistake  in  the  delinquent  list,  or  the  return  thereof ; 
or  in  the  affidavit  thereto  •••  shall,  after  the  deed  is  made, 
invalidate  or  affect  the  sale  or  deed."  It  also  provides; 
"If  more  than  on©  tract  of  land  be  charged  as  one,  or  the 
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quantity  thereof  ***  be  misstated,  all  Bach  right  title,  interest 
and  estate  as  is  hereinbefore  mentioned,  shall  nevertheless 
pass  to  and  be  vested  in  the  grantee  in  sach  deed."  But 
if  there  was  no  such  statute  curing  misstatement  of  the  qmm- 
tit^r,  could  Arch  Male  have  been  misled  hj  the  fact  that  his 
land  was  described  as  containing  19  acres  t  The  assessment 
and  delinquent  lists,  respectively,  show  that  he  was  assessed 
and  returned  delinquent  in  his  own  proper  name  for  a  tract 
of  land  on  Laurel  Creek  where  he  owned  his  13^  acres,  and 
we  think  the  discrepancy  iu  the  acre^e  chai^d  is  not  such 
an  irregularity  as  to  materially  prejudice  or  mislead  even 
if  the  curative  statute  did  not  so  state.  He  had  notice  of  the 
assessment  of  his  land,  and  the  excess  acreage  charged  to 
him  on  the  assessment,  and  its  ap[>earing  on  the  delinquent 
IJRt  was  sufBeient  to  arrest  his  attention  and  impel  an  investi- 
gation. We  have  held  in  numerous  cases  that  a  departure 
from  or  inaccuracy  in  the  name  of  the  person  assessed  and  de- 
linquent is  not  sufficient  to  render  void  the  tax  deed.  See 
Jarrett  v,  Kimbrougk,  105  S,  E,  918,  where  the  name  on  the 
delinquent  list  and  proceediiigs  was  "Norena  Lambert"  in- 
stead of  Norma  E.  Lambert ;  Friedman  v.  Craig,  77  W.  Va. 
2^:{,  where  the  owner's  name  on  the  delinquent  list  appeared 
as  "Joseph  Fredman"  instead  of  Joseph  Friedman.  How- 
ever there  are  other  eases  involving  assessments  where  there 
have  been  such  plarinp  errors  in  the  names  of  the  persons 
assessed,  that  they  have  been  held  to  be  fatal.  MaJe  v,  Moore, 
70  W.  Va.  448,  where  the  assessment  was  made  to  "Hoon- 
brnok"  when  the  owner's  name  was  Hombrook;  Collins  v. 
lleger.  62  W,  Va.  195,  where  the  assessment  was  in  the  name 
of  "Martha  Hedrick"  instead  of  Martha  Helmick.  These 
cases  serve  to  illustrate  that  if  the  departure  or  inaccuracy 
is  only  such  as  would  put  the  owner  on  inquiry,  or  that  a 
reasonable  person  would  not  be  misled  or  deceived,  then  there 
is  no  fatality  to  the  tax  deed.  These  holdings  are  illuminat- 
ing on  the  question  here  involved,  inaccuracy  in  the  acreage 
charged  and  returned  delinquent,  even  if  the  curative  statute 
did  not  expressly  cure  inaccuracies  in  the  quantity  of  a  tract. 
But  the  curative  section  expressly  says  that  if  the  quantity 
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of  land  charged  be  misstated,  nevertheless  the  title  of  the  own- 
er shall  pass  by  the  tax  deed.  That  clause  controls  this 
case.  The  acreage  need  not  be  truly  stated.  It  would 
be  impossible  and  impracticable  to  do  so  in  all  cases,  bee 
Coal  Co.  V.  Burgess,  86  W.  Va.  16. 

In  Cain  v.  Fisher,  57  W.  Va.  492,  we  held  that  where  the 
record  of  the  sale  and  recital  in  the  deed  were  not  in  accord, 
the  pnrebaser  at  the  tax  sale  took  the  entire  interest  of  the 
delinquent  in  the  lot  of  land,  all  of  the  lot,  although  it  was 
charged  on  the  land  book  and  sold  by  the  sheriff  as  a  part 
of  the  lot,  section  25,  chap.  31,  Code,  operating  to  cure  in- 
accuracy  in  the  description.  And  where  the  assessment  and 
sale  of  a  town  lot,  designated  by  number,  was  made,  and  the 
tax  deed  included  a  part  of  the  lot  designated  and  part  of  an 
adjoining  lot  owned  by  the  delinquent,  the  deed  was  upheld 
under  the  curative  section.      Boby  v.  WUson,  84  W.  Va.  738. 

We  are  of  the  opinion  that  the  incorrect  acreage  set  out 
in  the  delinquent  list  of  1912,  being  19  acres  instead  of  13^ 
acres  (the  true  amount),  in  the  name  of  Arch  Male  and  al- 
lied to  have  been  owned  by  him  at  that  time,  does  not, 
alone,  invalidate  the  tax  deed  executed  by  the  county  clerk 
to  defendant  George ;  and  so  answer  the  specific  question 
certified. 

Affirmed. 


CHARLESTON. 

0.  il.  Hall  i-,  Harvey  Coal  &  Coke  Co. 

Submitted  September  7,  1921.     Decided  September  20,  1921. 

1.      Aphcal   a\ii   Ehhor — Amount   fiifil   for   Helrl   Amtmnl   in   Con- 

troversv  yot-uAlhatandiny   Yerilict. 

Wbere  a  demurrer  la  overruled  and  the  Jury,  on  tbe  issue, 
Hnds  a  verdict  of  $100.00  for  plalntlfF,  but,  Instead  ot  entering 
&  Jadgment  thereon  and  dlspoHing  ot  a  motion  for  a  new  trial, 
tbe  court  certilieB  Its  action  on  the  demurrer  to  this  court  for 
review,  the  amount  in  controversy  is  tbe  Bum  sued  tor,  and 
this  court  will  take  JurlBdictlon  upon  the  question  certified, 
(p.   57).     , 
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2.  Mi.ves  AMI  MiNESALS — Deed  to  MineraU  in  Place  vrith  Iftninf 

Privilege,  without  Words  Waivirtg  Suhjacent  Support,  yot 
Conttrued  to  Protect  Vendee  Against  Damageg  From  Re- 
moving Coal. 

A  deed  to  coal  and  minerals  In  place  containing  privilege  of 
mining  and  removing,  without  words  In  eitber  the  granting 
clause  or  mhilng  proTleion  indicating  an  extingulsliment  or 
waiver  of  the  right  of  subjacent  sopport  to  the  surface  In 
case  the  coal  Is  mined  and  removed,  will  not  be  constmed  to 
protect  tlie  vendee  against  damages  to  the  surface  caused  by 
the  mining  and  removal  of  the  coal.     (p.  69), 

3.  Saue — Conveyance  of  Minerals  with  Mining  Bight  with  Cove- 

nants of  General  Warranty  Does  Not  Extinguish  Vendor's 

Right  to  Subjacent  Support. 

A  conveyance  ol  coal  and  all  minerals,  with  the  right  ol 
mining  and  removing  said  coal  and  all  minerals,  with  cove- 
nants of  general  warranty  of  the  coal  and  other  minerals, 
does  not  evince  the  extinguishment  of  the  rlgbt  of  the  vendor 
to  subjacent  support  to  protect  the  surface  of  the  land  ta  Its 
natural  state  In  the  event  of  the  removal  of  the  coal.  (Dla- 
tingulstaed  from  Grllfln  v.  Coal  Co..  59  W.  Va.  490).     (p.  59). 

(Lynch,  Ji-|n;i':.  absent). 

Case  certified  from  Circuit  Court,  Payette  County. 

Action  by  0.  M.  Hall  against  the  Harvey  Coal  &  Coke 
Company,  Demurrer  to  the  declaration  overruled,  and  case 
certified. 

A^rmed, 

C.  B.  Summerfield,  for  plaintiff. 

Dillon  <C  Nuckolls,  for  defendant. 

LivELT,  Judge  : 

A  demurier  to  the  declaration  was  overruled,  and  the  cir- 
cuit court  has  certifie<l  its  action  in  so  doing  to  this  court,  and 
the  sufficiency  of  the  declaration  is  now  under  review. 

Plaintiff  filed  its  declaration  in  trespass  on  the  case,  alleg- 
ing ownership  of  the  surface  o£  a  tract  of  land,  the  coal  and 
all  minerals  under  which,  prior  to  his  purchase  of  the  sur- 
face had  been  sold  by  a  former  owner  in  the  year  IROS  to  Har- 
vey and  Thurmond,  with  the  right  to  mine  and  remove  the 
same,  the  deed  to  which  coal  and  all  minerals  is  filed  with 
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the  declaration  as  a  part  thereof;  that  the  defendant  had 
wantonly  and  willfully  removed  all  or  practically  all  of  the 
coal,  without  leavir^  sofBeient  coal  in  place,  or  without  leav- 
ing in  its  place  other  permanent  artificial  support  for  pre- 
serving the  surface  or  overlyii^  strata  in  its  natural  condi- 
tion, by  reason  whereof  the  surface  b^an  to  sink  in  places, 
causii^  cracks,  holes  and  crevasses,  and  rendering  the  land 
unfit  and  useless  for  farming  and  grazing  purposes,  and 
causing  damage  to  plaintiff  of  $3000.00. 

Oyer  was  craved  of  the  deed  fUed  as  a  part  of  the  declara- 
tion, whereupon  it  was  produced  and  by  order  of  the  court 
jnade  a  part-  of  the  declaration,  and  then  defendant  de- 
murred to  the  declaration,  which  demurrer  was  overruled,  is- 
sue joined  and  the  case  went  to  trial,  resulting  in  a  verdict 
in  favor  of  the  plaintiff  of  $100.00.  Motion  by  defendant  to 
set  aside  the  verdict  followed,  and  the  court,  without  passing 
upon  the  motion,  and  believing  the  question  of  the  sufficiency 
of  the  declaration  of  vital  importance,  on  its  own  motion  cer- 
tified its  action  in  overruling  the  demurrer  to  this  court  for 
review,  and  stayed  further  prceedings. 

Two  deeds  accompany  the  record,  but  as  only  one  of  them, 
the  deed  from  Painter  to  Harvey  and  Thurmond  in  1898,  is 
referred  to  in  the  declaration,  and  that  only  could  have  been 
made  a  part  of  the  declaration  by  Oyer,  it,  only,  will  be  con- 
sidered on  demurrer. 

It  is  well  settled  that  papers  attached  to  or  made  a  part  of 
a  declaration,  or  exhibited  therewith,  cannot  be  considered 
upon  a  demurrer  to  the  declaration.  Such  documents  are 
evidence  in  support  of  the  averments  of  the  declaration  and 
.  go  to  the  jury.  Pingley  v.  Pingley,  84  W.  Va.  433.  But 
inasmuch  as  oyer  of  this  deed  was  craved  without  objection 
from  plaintiff  and  the  deed  made  a  part  of  the  declaration,  de- 
fendant is  entitled  to  whatever  benefit  he  may  derive  there- 
from. Chitty  on  Pleadinf-,  vol.  1,  p.  431  (11th  ed.)  It 
seems  that  the  parties  and  the  court  have  tacitly  agreed  that 
the  deed  may  be  considered  upon  the  demurrer,  and  in  this 
particular  instance,  for  the  purposes  of  this  case,  it  will  be 
so  considered. 

S9  w.  v«. 
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We  are  met  at  the  threshold  with  a  question  of  our  juris- 
diction to  entertain  this  ease  under  sec.  1,  chap.  135,  Code 
1918,  which  provides  for  certification  of  questions  arising 
upon  the  sufBcieney  of  a  summoiis  or  return  of  service,  or 
challenge  of  the  suffieieney  of  a  pleading  in  any  case  within 
the  jurisdiction  of  this  court.  It  is  urged  that  this  court 
is  not  called  upon  to  pass  on  the  sufficiency  4f  a  pleading,  but 
to  construe  a  deed  and  to  determine  from  it  the  right  of  de- 
fendant to  remove  the  coal  as  lessee  of  Harvey  and  Thur- 
mond, without  leaving  support  sufficient  to  sustain  the  sur- 
face in  its  natural  state.  As  above  stated,  plaintiff  filed 
this  deed  as  a  part  of  his  declaration  and  it  was  made  and 
considered  so  by  the  court  upon  oyer  without  objection  on  the 
part  of  plaintiff,  and  he  should  not  now  complain  of  what 
he  has  done.  Besides  the  declaration  sets  out  that  Painter,  a 
former  owner  of  the  land,  had,  before  plaintiff  obtained  title 
to  the  surface,  conveyed  "the  coal  and  other  minerals"  un- 
derlyinp:  the  same  to  Harvey  and  Thurmond.  The  declara- 
tion, while  averring  the  ownership  of  the  coal  and  minerals  in 
others,  in  partial  conformity  with  the  deed,  does  not  set  out 
the  clause  or  provision  in  the  deed  therefor  by  which  the  pur- 
chasers have  the  mining  rights  for  "removing  said  coal  and 
all  minerals  from  said  land,"  a  privilege  and  right  which 
would  necessarily  follow  from  the  sale  and  conveyance  of  the 
coal  and  minerals.  If  there  was  not  an  implied  right  to  mine 
and  remove  the  coal  and  minerals,  the  purchase  would  be  of 
little  value.  It  is  the  law  of  necessity.  The  sale  of  land 
lying  in  the  interior  of  and  surrounded  by  the  grantor's  land 
implies  a  right  of  way  to  the  grantee  over  the  grantor's  land 
for  ingress  and  egress.  The  parties  may  stipulate  the  kind 
of  way,  its  location,  width,  etc.,  so  as  to  save  pos.sib]e  disputes 
and  resorts  to  the  courts.  In  this  deed  the  parties  have  in- 
corporated therein  a  specific  agreement  for  what  the  law 
of  necessity  impliedly  grants,  to  be  exercised  in  a  particular, 
specified  manner.  The  provision  in  the  deed  for  mining  and 
removing  the  coal  does  not  materially  affect  the  granting 
clause  of  the  coal  practically  set  out  and  averred  in  the  de- 
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claratioB,  ajid  the  demurrer  could  well  be  considered  and  dis- 
posed of  without  resort  to  the  deed. 

It  ia  also  urged  that  inasmuch  as  the  verdict  has  been 
rendered  for  $100.00,  the  amount  in  controversy  is  too  gmall 
for  appeal  to  this  eourt,  and  no  question  on  a  pleading  can 
be  certified  unless  the  paee  is  within  the  appellate  jurisdiction 
of  the  Supreme  Court.  But  what  is  the  amount  in  con- 
troversy !  Does  the  verdict  of  the  jury  upon  which  the  court 
has  taken  no  action  fix  the  amount  in  controversy.  "All 
courts  deny  to  a  verdict  the  legal  effect  of  a  judgment. ' '  Han- 
nah V.  Bank,  53  W.  Va.  86,  The  amount  in  controversy  as  to 
plaintiff  is  the  sum  for  which  he  sues  though  judgment  be 
rendered  for  a  less  sum  or  judgment  be  for  the  defendant.  As 
to  the  defendant,  it  is  the  amount  of  the  judgment  as  of  ita 
date.  This  is  well  settled.  The  cases  cited  by  plaintiff, 
including  Rymer  v,  Hawkins,  18  W,  Va,  309;  Faulconer  v. 
atinton,  44  W.  Va.  546 ;  and  Oreatktmie  v.  Sapp,  26  W.  Va. 
87  ^  are  cases  where  judgmentx  or  decrees  were  rendered  for 
less  than  the  jurisdictional  amount  and  the  appellant  was  de- 
fendant below.  Here  neither  party  is  appealing,  but  the 
circuit  court,  on  its  own  motion  and  in  its  discretion,  has  cer- 
tified its  decision  for  review.  Pending  the  motion  for  new 
trial,  nothing  is  settled.  The  circuit  court  may  of  its  own 
motion  set  aside  the  verdict.  In  the  present  status  of  this 
case  the  amount  in  controversy  is  the  ad  damnum  stated  in 
the  writ  find  declaration. 

We  come  now  to  the  question  certified.  Does  the  declara- 
tion and  deed  state  a  good  cause  for  recovery  ?  Defendant 
insists  that  the  answer  is  in  the  negative  under  the  decision  of 
this  eourt  in  Origin  v.  Coal  Co.,  59  W.  Va.  480.  That  case 
rec<^:nizes  the  rule  well  settled  in  England  and  the  majority 
of  the  states  that  where  one  person  owning  the  whole  fee  con- 
veys the  mineral  therein,  reserving  to  himself  the  surface,  the 
grantee,  in  removing  the  mineral,  is  bound  to  furnish  sub- 
jacent support  for  the  surface  in  its  then  natural  state,  either 
by  leaving  sufBcient  of  the  ground  to  remain,  or  by  sutwtitut- 
ing  therefor  adequate  artificial  support,  unless  there  are 
eontractnral  provisions  either  in  the  conveyance  or  otherwise 
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to  the  contrary.  In  construing  the  deed  from  GrifQn  to 
Camden  the  court  held  that  the  vendor  had  contracted  away 
the  suhjacent  support  of  the  vendee,  because  in  granting  min- 
ii^  privil^es  he  ha<^  given  the  right  to  the  vendee  to  ex- 
cavate and  remove  all  of  the  coal.  Much  stress  is  laid  upon 
the  word  "all"  as  used  in  that  deed  ^d  the  court  virtually 
holds  that  without  the  word  ' '  all, ' '  evincing  a  waiver  of  sub- 
jacent support  by  the  grantor,  he  would  not  have  parted  with 
the  right  of  subjacent  support.  Judge  Cos,  in  his  concur- 
ring opinion,  says:  "The  plaintiff  granted  all  the  coal,  and 
the  ownership  of  the  surface  and  of  the  underlying  coal  was 
severed,  creating  an  estate  in  each.  If  the  deed  said  nothing 
more,  the  owner  of  each  would  be  bound  by  the  rule  sic  utre 
etc.  If  the  deed  said  nothing  more,  I  would  without  hesita- 
tion hold  that  the  owner  of  the  surface  would  be  entitled  to 
support,  and  that  the  owner  of  the  coal  could  hot  so  use  it 
by  removing  all  of  it  as  to  injure  the  surface.  The  deed  does 
not  stop  with  the  grant  of  all  the  coal.  It  contains  the  ex- 
press additional  grant,  on  the  part  of  the  plaintiff,  to  the 
grantee  of  the  right  to  enter  upon  and  under  said  land  and 
to  mine,  excavate  and  remove  all  of  said  coal."  In  the  case 
of  Kukn  V.  Fairmont  Coal  Co.,  instituted  in  the  U,  S.  Court 
for  the  Northern  District  of  West  Virginia  after  the  decision 
in  the  Griffin  Case,  but  based  on  a  sale  of  coal  made  before 
the  decision  in  the  GrifBn  Case,  the  Supreme  Court  of  the 
United  States,  in  215  TJ.  S.  349,  decided  that  the  Griffin  de- 
cision was  not  a  rule  of  property  and  therefore  not  bindii^ 
on  the  federal  courts  in  the  Kuhn  Case ;  and  the  circuit  court 
of  appeals.  Judge  Pritchard  rendering  the  decision,  said, 
"We  are  not  unmindful  of  the  fact  that  the  decisions  of  the 
courts  of  England  and  many  of  the  courts  of  this  country  as 
respects  this  question  are  not  in  harmony  with  the  decisions  of 
the  courts  of  West  Virginia,  Nevertheless,  we  find  ourselves 
impelled  to  the  conclusion  that  this  difference  is  on  account  of 
the  peculiar  facts  involved  in  this  case  and  not  because  of  the 
propositions  of  law  announced  by  the  courts  to  which  we  re- 
fer. "  It  is  then  stated  that  inasmuch  as  the  decision  in  the 
GrifBn  case  would  be  a  rule  of  property  as  between  citizens  of 
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West  Virginia,  and  if  the  circuit  court  of  appeals  should  not 
follow  the  Griffin  case,  a  different  rule  of  property  would  be 
established  for  persona  not  resident  of  West  Virginia  and  who 
might  sue  in  the  federal  courts  concerning  property  in  West 
Virginia,  thus  bringing  about  confusion  and  injustice;  and, 
"oil  that  account,  we  would  be  inclined  to  adopt  the  rule  of 
the  West  Virginia  Supreme  Court  of  Appeals,  even  if,  in  view 
of  the  peculiar  provisions  of  the  conveyance  by  which  the 
land  in  controversy  was  transferred,  we  do  not  find  our- 
selves in  accord  with  that  tribunal."  66  W.  Va.  p.  711  (Ap- 
pendix) . 

As  before  stated  the  Oriffin  Case  turned  upon  the  use  of 
the  word  "all"  in  the  mining  clause  which  gave  the  vendee 
the  right  "to  mine,  excavate  and  remove  all  of  said  coal."  In 
this  case  the  language  is  different.  The  granting  clause  is : 
"do  bai^ain,  sell,  grant  and  hereby  convey  the  coal  and  all 
minerals  in  and  upon  the  hereinafter  described  tract";  and 
the  mining  clause  reads,  "do  also  grant  the  right  of  mining, 
and  removing  the  said  coal  and  all  minerals  from  said  land"; 
and  the  warranty  clause  is  "that  they  will  warrant,  with 
general  warranty  of  title,  the  said  coal,  and  other  minerals, 
with  the  rights  and  privileges  aforesaid  hereby  granted." 
Here,  the  word  all  does  not  modify  "coal."  The  main  and 
controlling  subject  about  which  the  parties  were  contracting 
was  the  coal,  but  all  minerals  of  whatever  kind  were  also  in- 
cluded, with  the  right  to  mine  and  remove,  such  as  gold,  silver, 
gas,  petroleum  and  the  like.  Not  only  the  coal  was  pur- 
chased but  alt  minerals  also.  We  think  a  proper  construc- 
tion of  this  deed,  viewing  the  entire  language  and  not  any 
s^n^egated  words  or  clauses,  evinces  the  intention  of  the  par- 
ties to  sell  and  purchase  not  only  the  coal,  hut  all  other  min- 
erals in  the  land  with  the  right  to  mine  and  remove  the  same. 
It  is  easily  distinguished  from  the  GrifBn  Case. 

Godfrey  v.  Weyanoke  Coal  and  Coke  Co.,  82  W.  Va.  665, 
has  no  application  here.  In  that  case  there  was  an  express 
agreement  that  the  vendee  should  have  the  right  to  mine  the 
entire  amount  and  body  of  the  coal,  without  being  in  any  way 
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liable  for<  any  damage  or  injury  which  might  be  done  to  the 
land. 

From  what  has  been  said,  we  do  not  find  sufficient  language 
in  the  deed  ander  eonsideration  which  would  deprive  the 
grantor  of  his  right  to  subjacent  support  in  the  removal  of  the 
ocal  by  the  grantee.  The  right  of  the  grantee  so  to  do  is  not 
expressed  so  plainly  as  to  preclude  douht. 

The  demurrer  to  the  declaration  was  properly  overrnled, 
and  we  so  answer  the  question  certified. 

Affirtned. 


CHARLESTON. 

H.  W.  Vansendbn  v.  Raymond  E.  Kebr. 
Submitted  September  7,  1921.    Decided  September  20,  1921. 

1.  Reckivkrs — Special   Rrcciver    Incurring     Obliffation     Withoitt 

Special  Authoritji  i*  PeraofMlly  Liable. 

It  B  special  recelTer,  wtthout  special  contract  limMng  hia 
liability  and  without  authority  specially  conferred  or  implied, 
eaters  into  a  contract  with  a  third  person,  whereby  he  In- 
curs money  or  other  obltKatton,  he  la  personally  liable  thM^ 
on,  as  in  the  case  of  executors,  administrators  and  tntsteei 
on  like  contracta.     <p.  64). 

2.  Same — Declaration  Affaimt  Special  Receiver  Individuallt/  for 

Money  Advanced  lo  Pay  Interest  on  Receiver's  Certificate 

Held  Demurrable. 

A  declaration  against  a  apectal  receiver  In  hta  tndlvldaal 
right  for  money  advanced  by  plaintiff  to  pay  Interest  on  re- 
ceiver's certlflcates,  which  alleges  want  of  authority  in  the 
receiver  to  borrow  money  to  pay  such  Interest,  but  does  not 
aver  want  of  authority  to  Issue  and  negotiate  such  receirer'a 
certMcates  bearing  interest.  Is  bad  on  demurrer,  the  receipt 
given  by  the  special  receiver  for  such  advancement  showing 
that  the  money  so  advanced  was  to  be  paid  out  of  the  first 
money  available  for  that  purpose,     (p,  SRK 

{Lynch.  Jioob,  absent). 
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Case  Certified  from  Circuit  Court,  Monong&lia  County, 
Action  by  H.  W.  Vansenden  against  Raymond  E.  Kerr. 

Demurrer  to   declaration   sustained,   and   case   certified. 
Affirmed. 
Glasscock  d-  Glasscock,  for  defendant.  * 

Miller,  Judge  : 

The  sufficiency  of  plaintiff's  declaration  being  challenged 
by  demurrer,  the  court  below  sustained  the  demurrer  and 
certified  the  question  to  this  court. 

The  action  was  upon  the  following  instrument,  called  a  note 
in  the  pleading : 

"This  is  to  certify  that  there  is  due  and  payable, 
out  of  the  first  funds  available,  to  Thomas  F.  Bar- 
rett, or  his  assigns,  fifteen  hundred  ($1500.00)  dol- 
lars for  money  advanced  to  the  undersigned  Receiver 
to  pay  interest  on  the  first  issue  of  Receiver's  Certi- 
ficates for  period  October  1,  1918,  to  April  1,  1919. 
Morgantown,  W.  Va.,  July  10,  1919. 

Rathond  E.  Kerb, 

Special  Receiver. 
Morgantown  &  Wheeling  Railway  Co." 

The  averments  of  the  declaration  so  describing  and  setting 
out  the  instrument  are  that  the  defendant  thereby  promised 
to  pay  Thomas  F,  Barrett,  or  his  assigns,  the  sura  of  $1500.00  j 
that  he  had  no  lawful  authority  as  special  receiver  to  make 
and  execute  the  instrument,  and  thereby  became  personally 
liable  for  the  payment  of  said  sum  so  demanded,  with  lawful 
interest  thereon ;  that  at  the  time  of  the  making  and  delivery 
of  said  note  or  certificate  the  defendant  was  not  duly  author- 
ized as  special  receiver  of  said  railway  company  to  negotiate 
any  loan  of  money,  and  was  not  duly  authorized  to  make,  sign 
or  deliver  said  note  or  certificate  to  said  Barrett  as  such  spe- 
cial receiver,  and  had  no  authority  whatsoever  to  bind  or  obli- 
gate the  funds  of  the  special  receiver  by  accepting  said  loan 
or  advancement,  or  by  signing  or  delivering  said  note  or  cer- 
tificate; whereby  it  is  alleged  defendant  is  indebted  to  plain- 
tiff, and  is  personally  liable,  in  the  full  amount  of  said  note 
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or  certificate,  with  interest  from  July  10,  1919,  to  date  re- 
ceived, until  paid ;  which  sum,  though  often  requested,  he  has 
not  paid,  to  plaintiff's  damages  $10,000.00. 

In  the  written  opinion  of  the  judge  of  the  circuit  court  the 
reason  given  for  sustaining  the  demurrer  is  that  the  certificate 
may  have  been  given  before  the  receiver  received  the  money,  or 
it  may  have  been  advanced  to  him  before  the  certificate  was  is- 
sued, and  if  the  latter,  it  is  clear,  the  opinion  says,  the  pur- 
p(^e  of  the  instrument  was  to  give  Barrett  evidence  of  the 
fact  that  theretofore  for  some  reason  not  stated  he  had  seen 
fit  to  advance  said  sum  to  pay  interest  on  the  first  issue  of 
receiver's  certificates  for  the  period  stated,  and  that  the 
amount  advanced  was  due  Barrett  and  should  be  paid  to  him 
out  of  the  first  funds  available,  and  if  so  the  plaintiff  had  na 
cause  of  actiou  against  defendant  personally. 

No  brief  or  oral  argument  has  been  presented  by  counsel 
for  plaintiff,  nor  is  any  authority  cited  in  support  of  tha 
ruling  of  the  court  upon  the  demurrer. 

The  declaration  in  form  is  a  nondescript  and  ia  very  in- 
artistically  drawn.  But  when  analyzed,  its  affect  is  to  aver 
that  defendant,  pretending  to  act  as  special  receiver,  but 
without  authority  in  the  premises,  borrowed  from  said  Bar- 
rett the  sum  of  $1500,00  to  pay  interest  on  special  receiver's 
certificates,  and  that  being  without  such  authority,  he  became 
liable  to  the  assignee  of  the  receipt  declared  on,  as  for  money 
had  and  received  for  the  use  of  Barrett  and  his  assigns,  for 
the  sum  so  advanced.  Unless  in  some  way  one  bo  dealing 
with  a  special  receiver  acting  without  authority,  and  with 
knowledge  of  the  fact,  binds  himself  to  look  to  the  estate  or 
property  in  the  hands  of  the  receiver  for  payment  of  the  ob- 
ligation, the  contract  is  primarily  the  personal  obligation  of 
the  receiver.  In  such  cases  he  has  no  responsible  agent, 
whom  he  can  bind  by  his  contract.  The  law  applicable  to 
executors,  administrators  and  trustees  in  lite  eases  applies. 
Peoria  Steam  Marble  Works  v.  Hickey  (Iowa),  80  A.  S.  R. 
296;  Foland  v.  Dayton.  40  Hun.  (N.  T.)  563;  Kain  v. 
Smith,  80  N.  V.  458;  Brandt  v.  Siedler,  31  N.  T.  Sup.  112; 
Haupl  v.  Vint,  68  W.  Va.  657;  A'ew  v.  Nicoll,  73  N.  T.  127  j 
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Rogers  v.  Wendell,  61  N.  Y.  540.  In  1  Clark  on  the  Law 
of  Receivers,  §789  (h),  p.  860-861,  summarizing  the  role  in 
this  country,  it  is  said:  "If  the  receiver  without  the  direct 
or  explicit  order  of  court,  or  without  any  implied  power,  yet 
under  color  of  his  office  as  receiver,  enters  into  a  contract  with 
third  parties,  such  contract  is  the  contract  of  the  receiver 
personally  and  individually,  and  he  is  primarily  liable.  If 
such  contract  is  proper  and  beneficial  to  the  estate,  and  if 
there  are  funds  available,  the  liability  may  be  paid  by  order 
of  the  court  out  of  such  available  funds.  If  there  are  no 
available  funds,  the  receiver  may  have  to  pay  such  liabilities 
himself. ' '  No  hardship  is  imposed  upon  the  receiver  by  this 
rule,  for  if  the  contract  has  resulted  beneficially  to  the  estate 
in  bis  hands,  as  the  decisions  say,  he  may  report  the  matter 
and  have  the  money  paid  out  allowed  him  as  a  part  of  the 
expenses  of  his  administration.  Peoria  Steam  Marble  Works 
V.  Hickey,  supra;  Joost  v.  Bennett,  123  Cal.  424;  New  V. 
Nicoll,  supra,  131. 

But  it  is  not  alleged  that  the  defendant  was  not  authorized 
to  borrow  money  and  issue  interest  bearing  receiver's  certifi- 
cates therefor.  Without  such  direct  averment,  must  we 
not  on  demurrer  assume  power  in  the  receiver  to  issue  snch 
certificates  and  to  borrow  money  thereout  If  such  certi- 
ficates were  authorized,  the  power,  if  not  expressed,  would  be 
implied  to  make  them  bear  interest,  and  if  so,  to  pay  interest 
thereon  out  of  the  funds  in  the  receiver's  hands  available 
therefor.  The  certificate  declared  on  shows  on  its  face  that 
Barrett  had  advanced  $1500.00  to  pay  interest  on  the  first 
issue  of  receiver's  certificates,  and  that  there  was  or  would 
be  due  to  him  out  of  the  first  funds  available  the  sum  so  ad- 
vanced to  pay  interest.  If  there  was  power  and  authority 
in  the  receiver  to  issue  and  negotiate  receiver's  certificates, 
did  that  not  amount  to  an  agreement  on  the  part  of  Barrett 
to  look  to  the  funds  that  might  be  thereafter  available  for  pay- 
ment of  interest,  and  bring  the  contract  within  the  exception 
to  the  general  rule  limiting  liability  of  the  special  receiver,  as 
stated  in  the  authorities  cited  1  We  think  the  receipt  must 
be  so  construed,  and  as  protecting  the  special  receiver  from 
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personal  liabilit;',  provided,  of  course,  the  fact  is,  as  pre- 
sumed, that  the 'receiver  had  authority  to  issue  receiver's  cer- 
tificates bearing  interest. 

Such  being  our  view  of  the  case,  ve  afSrm  the  ruling  of  the 
circuit  court. 

Affirmed. 


CHARLESTON. 

Yan  Raai/te  Coupamt  v.  Solof  Brothers  Cohfant 

Submitted  September  7,  1921.     Decided  September  20,  1921. 

I.  Spt^ff  and  CoDBTEBCLAiMi— iDe/eiulawt  Cannot  Bet  off  VntiquU 
daled  Damage  Claim  Ariting  from  Dltferent  Transaction: 
The  general  rule  tn  tills  state  aa  elsewhere,  unless  con- 
trolled by  statute,  Is  that  a  defeudaat  In  an  action  at  law 
cannot  set  oC  aealuBt  plalntWs  demand  a  claim  for  unliqui- 
dated damaees  arising  out  of  a  different  transaction  than  thb 
one  sued  on.      (p.   67). 

Z.     Same — Difference  Between  Contract  Price  and  That  Paid  on 
Betler's  Breach  is  Not  "Ltguidated  Demand"  and  Cannot  be 
Bet  Off  Against  Belter's  Demand  for  Price  of  Other  Oooda. 
A  claim  of  defendant  for  the  difference  between  the  con- 
tract price  of  goods  sold  hut  not  delivered  to  him  by  the  plain- 
tiff and  the  price  paid  by  him  in  the  open  market  tor  like 
goods  to  take  their  place,  la  not  under  the  rule  of  our  de- 
clslone  a  liquidated  demand  provable  as  a  set'-off  against  plain- 
tiff's demand  for  the  price  of  other  goods  actually  sold  and 
deliveretl  to  him.     (p.  6S). 

3.  Samb — Plea  that  Plaintiff  i»  a  Nonresident  Will  Not  Support 
Equitable  Set  Off  of  Liquidated  Damages  Against  a  Demand 
In  Another  Transaction. 

An  averment  In  a  plea  that  plaintiff  is  a  non-resident  of  the 
state  and  that  process  In  an  action  against  him  on  an  ua- 
Uquldated  demand  can  not  be  served  upon  him  here,  will  not 
tu  law  support  a  plea  of  equitable  set-off  of  such  unliquidated 
damages  against  plaintiff,     (p.  69). 

(Ltrch.  JuDan:,  absent.) 

80  w.  Vs. 
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Case  Certified  from  Circuit  Court,  Cabell  County. 

Action  in  assumpsit  for  goods  sold  by  the  Van  Raalte  Com- 
pany against  the  Solof  Brothers  Company.  Plea  of  set-off 
stricken,  and  case  certified. 

AffirmeS. 

Simtns  £  Stoker,  for  plaintiff. 

Vinson,  Thompson,  Meek  <&  Renshaw,  for  defendants. 
MiLLEB,  Judge  : 

In  an  action  of  assumpsit  for  the  value  of  goods  sold,  the  de- 
fendants sought  by  plea  to  off-set  two  counter  claims  for 
damages  for  alleged  breaches  of  plaintiff's  contracts  to  sell 
and  deliver  to  defendants  at  prices  stipulated  in  the  contracts 
certain  other  goods  which,  because  of  such  breaches,  they  had 
been  obliged  to  purchase  in  the  market  at  higher  prices, 
whereby  they  were  damaged  to  an  amount  largely  in  excess 
of  plaintiff's  demand  against  them.  It  is  not  alleged  in  the 
plea  that  these  counter  claims  arose  out  of  the  samel  transac- 
tion on  which  plaintiff  sued,  nor  that  plaintiff  is  insolvent,  but 
the  sole  groubd  for  equitable  relief  is  that  plaintiff  is  a  non- 
resident corporation  and  that,  for  that  reason,  service  of  pro- 
cess can  not  be  had  upon  it  in  this  state. 

The  question  certified  is  whether  the  plea  presents  a  good 
defense  of  set-off  to  plaintiff's  demand.  The  circuit  court 
ruled  that  it  did  not,  and  struck  out  the  plea. 

We  think  the  court  was  clearly  right.  Defendants'  coun- 
sel concede  it  to  be  well  settled  in  this  state  and  everywhere 
in  general,  unless  a  different  rule  has  been  established  by 
statute,  that  a  defendant  in  an  action  at  law  can  not  have 
set-off  against  the  plaintiff's  demand  a  claim  for  unliqui- 
dated damages  arising  out  of  a  different  transaction  than  that 
sued  on.  Our  decisions  on  this  proposition  are  numerous. 
Clark's  Cove  Guano  Co.  v.  Appling,  33  W.  Va.  470 ;  Case  Mfg. 
Co.  V.  Sweeny,  47  W.  Va.  638;  Ashland  Coal  &  Coke  Co.  v. 
HuU  Coal  &  Coke  Corp.,  67  W.  Va.  503 ;  Dodge  v.  Brown,  74 
W.  Va.  466 ;  J.  C.  Orrick  4&  Sons  Co.  v.  Dawson,  67  W.  Va. 
403  i  Cook  Pottery  Co.  v.  Parker,  86  W.  Va.  580 ;  Fairbanks 
V.  Breckenridge,  84  W.  Va.  233. 

89  W.  Va. 
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The  principal  question  presented  by  the  plea  is  whether  it 
amounts  to  a  liquidated  demand  upon  which  an  action  of  in- 
debitatus assumpsit  would  lie,  and  provable  as  a  set-off,  or 
constitutes  an  unliquidated  claim  for  uncertain  damages  for 
which  no  exact  measure  thereof  can  be  applied.  As  said, 
the  claim  does  not-arise  out  of  the  same  transaction  as  that 
sued  on,  but  if  the  claim  of  defendants  and  the  amount  there- 
of is  susceptible  of  accurate  ascertainment,  it  might  be  in- 
terposed as  defendants'  plea  undertakes  to  do  by  way  of  set- 
off. The  plea  says  defendants  were  compelled  to  go  into  the 
market  and  buy  goods  to  take  the  places  of  parts  of  the  sev- 
eral lots  contracted  for,  and  wer^  obliged  to  pay  prices  in 
excess  of  the  price  stipulated  in  the  contract.  In  the 
recent  case  of  Richardson  Const.  Co.  v.  Wkiting  Lumber  Co., 
116  Va.  490,  the  Virginia  court  would  seem  to  have  allowed 
a  plea  of  set-off  similar  to  the  one  involved  here,  on  the  theory 
that  the  damages  claimed  were  susceptible  of  definite  ascer- 
tainment. We  do  not  think  this  decision  is  in  accord  with 
our  own,  nor  with  the  weight  of  authority,  nor  with  prior 
decisions  of  the  Virginia  court.  In  Christian  v.  Miller,  8 
Leigh  78,  an  action  on  a  bond  which  included  the  price  of 
corn,  a  claim  of  the  same  character — damages  for  failure  to 
deliver  the  com — the  right  of  set-off  was  denied.  Judge 
Tucker  defined  the  character  of  the  claim  in  that  case  as 
strictly  one  for  un-liquidated  damages  and  not  a  proper  sub- 
ject of  set-off.  In  Pottery  Co.  v.  Parker,  supra,  we  held  that 
a  demand  for  rent  or  royalty  for  the  right  to  manufacture  an 
article,  and  the  rent  or  royalty  was  fixed  by  contract,  con- 
stituted a  liquidated  demand  which  might  be  set  off  against 
defendant's  notes,  the  plea  alleging  that  the  quantity  manu- 
factured, at  the  rate  specified,  was  sufficient  to  have  aggre- 
gated the  sum  sued  for ;  but  that  the  plea  in  that  case  claim- 
ing damages  for  the  difference  between  the  price  at  which  it 
was  averred  the  defendant  agreed  to  manufacture  and  sell 
the  goods  and  the  price  at  which  plaintiff  sold  them  to  others, 
being  unascertainable  by  any  facts  alleged  or  by  any  known 
method  of  calculation,  did  not  constitute  a  good  plea  of  set- 
off.     In  J.  C.  Orrick  &  Son  Co.  v.  Dawson,  supra,  one  of 
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the  questiona  was  whether  defendant,  in  an  action  by  plain- 
tiff for  a  lot  of  cans  sold  him,  could  recoup  damages  for 
plaintiff's  alleged  failure  to  make  and  pay  for  certain  canned 
goods  sold  it,  defendant's  claim  not  arising  out  of  the  same 
transaction  as  that  sued  on;  and  it  was  held  that  defendant's 
claim  was  not  a  proper  subject  for  recoupment. 

But  does  the  fact  alleged,  that  the  plaintiff  Ls  a  non-resi- 
dent, and  service  in  this  state  can  not  be  executed  upon  it, 
give  ground  for  relief,  as  defendants  avert  Defendants' 
counsel  contend  that  this  fact  constitutes  good  ground  for 
equitable  relief,  aside  from  the  ground  of  insolvency  or  any 
other  equitable  ground.  The  only  authorities  offered  for 
this  contention  are  Ewvn^-Merkle  Elect.  Co.  v.  LewisvilU 
Light  &  Water  Co..  92  Ark.  594,  30  L.  R.  A.  (N.  S.)  21 ;  and  a 
note  to  L.  E.  A.  1918B,  p.  425.  In  Arkansas  the  same  form 
of  action  applies  to  both  law  and  equity  cases.  There  the 
defendant  interposed  a  cross-bill,  alleging  the  non-residence 
of  plaintiff  as  ground  for  relief  in  equity,  and  the  defense 
was  sustained.  As  the  note  in  that  case,  30  L.  R.  A.  (N.  S.) 
p.  21,  will  show,  the  authorities  are  in  conflict  as  to  whether 
non-residence  of  the  plaintiff  is  a  good  ground  for  equitable 
relief.  We  need  not  go  into  this  question,  for  we  are  in  a 
court  of  law,  and  in  no  case  cited  or  examined  have  we  found 
that  such  equitable  rights  have  been  enforced  in  an  action 
at  law. 

"We  afiflrm  the  ruling  of  the  circuit  court. 

A^Wmed. 
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CMARLESTON. 

Ross  J.  WlNNINQ,  EXECUTOB,  ETC. 
V. 

Silver  Hill  Oil  Coupant  et  al. 

Submitted  September  7,  1921.    Decided  September  20,  1921. 

1.  BxEccTose  AKD  Adhihistratobs— f oreifftt  Executor  Oannot 
Proceett  on  Petition  and  Pnbliaked  Notice  to  Authorize 
Tranefer  of  Property  from  Lawful  Cuitotli/  in  (fttf  State  to 
Another  State. 

An  executor  at  tbe  will  oE  a  person  domiciled  In  a  state  other 
than  this,  at  the  ttme  ot  his  death,  appointed  bj  a  court  of 
such  other  state,  In  which  the  will  was  probated,  but  not 
BbowQ  to  have  been  appointed  tn  this  state,  seeking'  recovery 
of  Kas'well  rentals  arising  from  a  lease  ot  an  undtrtded  In- 
terest ot  an  intant  devisee  under  the  will.  In  a  tract  ot  land 
belonging  to  tbe  estate  ot  the  testator,  made  on  his  b^aU  by 
his  guardian  duly  authorized  to  execute  It,  from  such  guardian, 
and  an  adjudication  of  his  right  to  future  rentals  under  said 
lease,  cannot  proceed  merely  by  petition  and  upon  published 
notice,  for  such  relief,  under  the  provisions  of  sees.  3,  4  and 
6  of  cb.  S4  ot  the  Code,  authorising  transfers  ot  property  and 
estates  from  custody  fn  this  state  to  proper  custody  in  other 
states,  by  such  procedure,  nor  any  ot  them.     (p.  73). 

8.  Saub— Foreiirn  Executor  May  Bue  for  Trantfer  of  Property 
from,  Pergonal  Repretentativea    But    Sot    for    Any    Other 

Althougb  a  foreign  executor  Is  authorized  by  said  sec.  6,  to 
sue  in  equity  for  the  transfer  of  property  ot  his  testator  in 
the  hands  ot  a  persooal  representative  In  this  state,  he  is  not 
thereby  authorized  to  maintain  a  suit  In  thie  state  for  any 
other  purpose,     (p.  76). 

3.  Same — Foreign  Pertonal  Representative  Can  Only  Bue  in  thit 

State  When  Empowered  hy  Statute. 

Unless  empowered  soto  do  by  a  statute,  a  foreign  per- 
sonal representative  cannot  sue  In  tbe  courts  of  thds  state, 
(p.  76). 

4.  Samb — Nonreiident  Suing  In'  this  State  at  Foreif/n  Execuior 

or  Trustee  Must  Com/ply  With  Reijuirefaents  of  Our  Practice. 
Though  a  person  acting  in  the  dnal  c^iacity  of  executor  and 
trustee  of  an  estate  may  sue  In  the  eourta  ot  this  state,  as 
89  W.  V«. 
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trustee,  lie  must  comply  with  the  requirements  ot  our  practice 
in   order   to   Inatltute   and   maintain   Ma   suit.      (p.    76). 

E.  Bahe— Executor  Suing  as  Trustee  to  Recover  Property  Uutt 
Follow  Statute  at  to  Naming  Necegtarj/  Partiet  Defendant. 
A  paper  filed  by  a  toreign  executor  against  a  resident  gvard- 
lan  or  A  noD-resldent  Inlant,  and  a  lessee,  as  a  petition  for 
transter  to  the  executor  tn  hie  capacity  as  trustee  of  his  testa- 
tor's estate,  of  tnnds  In  the  hands  ot  the  guardian,  arising 
from  gas  well  rentals,  as  aforesaid,  and  for  adjudication  of  his 
right  to  rentals  to  accrue  from  the  lease  in  the  future,  upon 
the  theory  ol  superior  title  in  the  executor  and  trustee,  which, 
although  praying  relief  against  the  gnardlan  and  lessee,  does 
not  In  any  way  name  either  ot  them  as  a  defendant,  nor  pray 
that  either  of  them  be  made  such,  nor  that  either  of  them  be 
required  to  answer  It,  cannot  he  treated  as  a  sufficient  bill  in 
equity  as  to  them.    (p.  76).  • 

t.    SAUB—fifll  Heia  Defective  for  Not  Making  Infant  Party. 

To  a  bill  haying  for  Its  purpose,  the  relief  abore  indicated, 
the  Infant  Is  a  necessary  party,  and.  If  the  paper  were  other- 
wise sufficient  as  a  bill.  It  would  be  defective  for  its  failure 
,    to  make  him  a  party,     (p.  77). 

7.  Apfeabakce— Demurrer  of  Guardian  and  Lessee  to  Paper  Re- 
garded as  a  Bill  Held  Not  a  Waiver  of  Procest. 
The  appearance  and  demurrer  of  the  guardian  and  lessee  to 
such  paper  regarded  as  a  bill,  does  not  amonnt  to  a  waiver 
of  process,  and,  no  process  having  Issued  upon  It,  there  is  a 
total  lack  of  Jurisdiction  of  the  persons  of  the  parties  inter- 
ested adversely  to  the  petitioner,     (p.  77). 

(Lthch,  Jume,  absent.) 

Certified  from  Ciroait  Court,  Wetzel  County. 

Action  by  Boss  J.  Winning,  as  executor  of  the  estate  of  Ed- 
ward D.  Winning,  deceased,  against  the  Silver  Hill  Oil  Com- 
pany and  others.  Demurrer  to  petition  by  executor  sus- 
tained, and  cause  certified. 

Affirmed. 

A.  C.  Chapman,  for  plaintift. 

Tkos.  H.  Cornett,  for  defendants. 

POFFENBABGEB,  JUDOE : 

The  decision  certified  for  review  in  this  cause  involves  an 
inquiry  as  to  the  right  of  an  executor  appointed  in  the  State 
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of  Ohio,  under  a  will  probated  in  that  state,  and  who  is  not 
shown  to  have  qualified  as  executor  in  this  state,  nor  given- 
any  bond  in  the  state  in  which  he  was  appointed,  to  have 
awarded  and  transferred  to  him,  certain  property,  rentals 
arising  from  an  oil  and  gas  lease,  some  of  which  have  already 
accrued  and  been  paid  to  the  guardian  of  ft  non-resident  in- 
fant, who  is  a  devisee  and  legatee  under  the  will,  and,  to  ob- 
tain an  adjudication  of  his  r^ht  to  future  rentals.  That 
I  inquiry  has  been  raised  and  submitted  by  an  order  of  the 
I  court  below,  sustaining  a  demurrer  to  the  petition  filed  by  the 
'-  executor  for  such  award  or  transfer  and  adjudication. 

The  will  designated  two  persons  for  executors,  a  son  of  the 
testator  and  a  friend,  the  latter  of  whom  is  dead.  It  also 
dispensed  with  the  requirement  of  any  bond. 

Dated  February  27,  1908,  probated  in  Jefferson  County, 
Ohio,  May  15th,  1909,  and  recorded  in  the  clerk's  ofBce  of 
the  County  Court  of  Wetzel  County,  West  Virginia,  Ai^ust 
11,  1910,  the  will  first  provides  for  payment  of  the  debts  and 
expenses  of  the  last  sickness  and  burial  of  the  testator.  The 
second  item  reads  as  follows:  "It  is  my  wish  that  the  resi- 
due of  my  estate  after  settling  my  indebtedness  shall  be  held 
by  my  executors  hereinafter  named  for  the  term  of  six  years 
after  my  decease  and  that  they  shall  have  full  authority  to  use 
revenues  derived  from  the  estate  as  their  judgment  may  de- 
termine to  be  for  the  interest  of  their  heirs ;  and  if  any  effort 
is  made  by  any  one  claiming  to  have  an  interest  in  the  estate, 
to  interfere  with  the  provisions  of  this  item  or  any  other  pro- 
vision of  this  will,  then  such  interest  or  interests  shall  be  for- 
feited to  the  other  heirs."  Subject  to  this  provision,  the 
third  item  disposes  of  the  testator's  estate  as  the  law  would 
have  disposed  of  it  in  the  absence  of  a  will.  The  fourth  item 
charges  one  of  the  interests  with  the  sum  of  $350.00  in  favor 
a)f  some  of  the  other  beneficiaries. 

The  application  for  the  transfer  of  the  sum'  in  question  was 
resisted  and  has  thus  far  been  defeated  by  James  B,  Clark, 
guardian  for  Gerald  W.  Townsend,  an  infant  and  resident  of 
the  State  of  Illinois,  and  the  Silver  Hill  Oil  Co.,  a  corpora- 
tion.     Townsend  was  a  minor  at  the  date  of  the  filing  of  the 
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petition,  but  he  attained  his  majority  before  the  decision  in 
question  was  rendered.  The  object  of  the  petition  was  to  re- 
quire the  guardian  of  Townsend  to  pay  over  to  the  petitioner 
a  certain  sum  of  money,  which  had  come  into  his  hands  from 
gas  well  rentals  on  a  tract  of  land  in  which  Townsend  owned 
an  undivided  eighth  interest  by  virtue  of  the  will,  and  to  ob- 
tain an  adjudication  of  the  right  of  the  petitioner  to  future 
rentals  accruing  on  the  lease. 

The  estate  of  Edward  D.  Winning,  the  testator,  included  a 
tract  of  land  situated  in  Wetzel  County  and  containing  four 
hundred  and  fifty  acres.  By  an  agreement  made  Oct.  10, 
1918,  all  of  the  devisees  of  his  will,  except  Gerald  W.  Town- 
send,  joined  in  a  lease  of  said  tract  of  land  to  the  Silver  Hill 
Oil  Co.,  for  oil  and  gas  purposes.  At  about  the  same  time, 
Townsend 's  guardian,  appointed  in  Wetzel  County,  instituted 
and  prosecuted  to  a  final  order,  a  summary  proceeding  to  ob- 
tain authority  to  lease  his  undivided  interest  in  the  land  to  the 
same  corporation,  and,  after  having  obtained  such  authority, 
he  executed  the  lease  and  this  action  on  his  part  was  ratified 
and  confirmed  by  the  court.  This  lease,  as  well  as  the  one 
executed  by  Townsend 's  co-owners,  provided  for  the  usual 
one-eighth  of  the  oil,  as  royalty,  and  an  annual  cash  rental  for 
each  producing  gas  well,  the  firef  one  $300.00  per  year,  pay- 
able in  four  equal  installments,  and  the  other  $37.50,  payable 
in  like  manner.  At  the  date  of  the  filing  of  the  petition  now 
under  consideration,  there  were  three  producing  gas  wells 
on  the  property  and  some  rentals  had  been  paid  to  the  guard- 
ian, under  the  lease  of  Townsend 's  interests,  effected  as  afore- 
said. 

The  ostensible  and  avowed  purpose  of  the  petition,  is  ef- 
fectuation of  a  transfer  of  funds,  under  the  provisions  of 
sees.  3,  4  and  6  of  eh.  84  of  the  Code,  is  clearly  not  within 
any  of  those  provisions,  because  it  discloses  a  state  of  facts  to 
which  their  terms  are  not  applicable.  The  3rd  and  4th 
sections  contemplate  the  transfer  of  funds  or  property  in  the 
hands  of  a  guardian  or  committee  appointed  in  this  state, 
belonging  to  a  minor  or  insane  person  residing  out  of  it, 
and  funds  of  an  infant,  insane  person  or  cestui  que  trutt  in- 
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Tested,  or  required  to  be  invested,  under  the  direction  of  a 
court  of  this  state.  They  also  contemplate  the  filing  of  a 
petition  by  a  guardian,  committee  or  trustee  lawfully  ap- 
pointed and  qualified  in  the  state  or  conutty  of  the  residence 
of  said  infant,  insane  person  or  cestui  que  trust.  This  peti- 
tion was  not  filed  by  any  person  falling  within  these  desig- 
nations. The  petitioner  is  an  executor  of  a  will,  appointed 
in  Jefferson  County,  Ohio,  and  the  infant  in  question  resides 
in  the  State  of  Illinois.  These  two  provisions  relate  to  trans- 
fers of  funds  and  property  in  definite,  ^ecific  and  limited 
eases.  Under  no  rule  of  construction  now  recalled,  can  their 
operation  be  extended  to  other  cases.  Sec.  6  is  broader  and 
more  general  in  its  terms,  but  it  does  not  contemplate  a  trans- 
fer of  funds  in  the  hands  of  a  guardian  appointed  in  this 
.^state.  It  provides  for  transfer  of  personal  estate  in  this  state 
vested  in  a  trustee  resident  herein,  or  who  acts  by  virtue  of  a 
deed,  will  or  other  instrument,  recorded  or  probated  in  this 
state,  and  assets  of  a  decedent,  domiciled  at  the  time  of  his 
death  in  another  state  in  the  hands  of  an  administrator  or  ex- 
ecutor appointed  in  this  state.  Clark,  the  guardian  proceeded 
against,  is  not  a  trustee  within  the  meaning  of  said  sec.  6, 
because  he  is  a  guardian,  actually  and  technically,  and  falls 
within  the  express  terms  of  sees.  3  and  4,  and  not  a  trustee, 
nor  a  personal  representative.  Being  an  executor  and  pos- 
sibly a  trustee,  the  petitioner  falls  within  the  terms  of  sec. 
6,  providing  for  transfer  and  delivery  of  estate  or  assets, 
or  any  part  thereof,  to  a  non-resident  trustee,  adminiatra* 
tor  or  executor,  appointed  by  some  court  of  record,  in  an- 
other state.  But,  even  here,  he  may  not  be  within  further 
terms  apparently  requiring  the  trustee,  administrator  or  exec- 
utor to  have  been  appointed  by  some  court  of  record  in  the 
state  in  which  the  beneficiaries  reside.  If  he  is  a  trustee,  under 
the  will  probated  in  the  state  and  county  in  which  the  teatator 
was  domiciled  at  the  time  of  his  death,  he  may  be  within  the 
contemplation  of  the  statute,  upon  the  presumption  that  the 
beneficiaries  of  the  trust  reside  in  that  state,  and  it  m^  not 
be  material  that  one  of  them  resides  in  a  third  state,  Illinois. 
As  to  this,  we  decide  nothing,  however,  since  we  are  of  the 
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opinion,  that,  for  other  reasons  already  indicated  and  yet  to 
be  elaborated,  the  case  attempted  to  be  made  out  in  the  peti- 
tion is  not  within  the  provisions  of  sec.  6. 

Uanifestly,  the  attitude  of  the  petitioner  is  hostile  to  the 
elaims  of  the  infant  named  in  the  petition  and  his  guardian. 
He  elaims  a  title  or  right  of  prasession,  superior  to  theirs, 
by  virtue  of  a  provision  of  the  will.  The  petition  does  not 
present  the  usual  case  of  a  gnardian  or  committee  appointed 
in  another  state,  coming  into  this  state,  with  an  admission  of 
the  title  of  the  infant  or  insane  person  and  a  mere  demand 
for  a  transfer  of  the  custody  of  the  ward's  property  from  this 
state  to  proper  custody  in  another  state.  It  asserts  right  in 
the  executor,  by  virtue  of  the  second  item  or  clause  of  the 
will,  to  keep  the  estate  of  the  testator  intact  and  undivided, 
nothwithstanding  the  expiration  of  the  six  years  period 
therein  described,  because  all  of  the  debts  of  the  estate  have 
not  been  paid  and  it  is  not  in  condition:  for  distribution  and 
has  not  been  distributed  or  divided  among  the  devisees.  At 
the  same  time,  it  discloses  claims  of  superior  right  in  the  non- 
resident infant  Qerald  W.  Townsend  and  his  guardian.  It 
chaises  the  fact  that  the  funds  in  the  hands  of  the  latter 
belong  to  the  estate,  which  he,  acting  as  guardian  of  Town-' 
send,  refuses  to  deliver  up  to  the  petitioner.  No  doubt  this 
refusal  is  based  upon  the  theory  of  lack  of  right  in  the  peti- 
tioner to  the  possession  and  cnstody  of  the  fund.  If  Clark 
were  a  trustee  or  a  personal  representative  of  the  same  testa- 
tor that  the  petitioner  represents,  the  procedure  adopted 
might  be  within  the  contemplation  of  said  seo.  6;  but  the 
averments  of  the  petition  negative  the  existence  of  any 
fldoeiary  or  trust  relation.  It  ia  not  predicated  upon  the 
theory  of  any  sneh  relation  express  or  implied,  between  the 
petitioner  and  the  guardian ;  nor  is  the  petition  that  of  a  non- 
resident executor  against  an  administrator  or  executor  in 
this  state,  for  Clark  is  neither  an  administrator  nor  an  execu- 
tor, nor  did  the  funds  come  to  his  hands  in  that  capacity.  He 
has  never  been  appointed  as  the  administrator  or  executor  of 
E.  D.  Winning,  nor  does  he  profess  to  act  in  that  capacity.  He 
was  duly  appointed  guardian  for  Townsend,  in  which  oa- 
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pacit?  and  no  other,  he  professes  to  act.  This  status  is  ad- 
mitted by  the  petitioner. 

The  suggestion  in  argument,  that  the  petition  may  be  treat- 
ed as  a  bill,  notwithstanding  its  form  and  designation,  ia 
■wholly  untenable,  for  several  reasons.  Under  the  provisions 
of  sec.  6,  the  party  entitled  to  relief  may  proceed  either  by 
petition  or  by  a  bill  in  equity;  but,  in  either  ease,  he  most 
seek  either  enforcement  of  a  trust  or  a  transfer  of  property 
from  a  resident  personal  representative  to  a  non-resident 
personal  representative.  Neither  a  bill  in  equity  nor  a  peti- 
tion is  authorized  by  this  section  in  any  other  kind  of  a  case. 
Of  coarse,  under  general  equity  jurisprudence,  a  bill  may  be 
filed  in  other  cases,  and  it  may  be  that  a  snffieient  bill  could 
be  predicated  upon  the  facts  disclosed  in  the  petition.  Bnt 
a  foreign  executor  cannot  maintain  a  suit  in  this  state,  unless 
authorized  so  to  do  by  this  statute  or  some  other.  Oney  v. 
Ferguson,  41  W.  Ta.  568;  Andrews  v.  Avory  et  al.,  14  Qrat. 
229.  239.  A  statute,  sec.  4  of  eh.  85,  Code,  seems  to  imply 
that  a  non-resident,  under  the  circumstances  disclosed,  may 
be  appointed  an  executor  in  this  state ;  but  the  petitioner  is 
not  shown  to  have  been  so  appointed.  If  appointed,  however, 
he  would  not  sue  under  sec.  6  of  ch.  84.  He  would  sue  in- 
dependently of  that  statute.  But,  if  he  is  more  than  a  foreign 
executor,  if  the  will  makes  him  also  a  trustee,  he  could  sue 
without  having  been  appointed  as  an  executor  in  this  state. 
Whether  he  is  a  trustee  is  a  debatable  qnestion,  upon  which 
adverse  parties  are  entitled  to  be  heard. 

A  bill,  however,  must  have  parties  and  bring  before  the 
court,  as  parties,  all  persons  who  have  any  interest  in  the 
subject  matter.  The  petition  does  not  name  any  person  as 
a  party  to  it,  nor  pray  that  any  person  be  made  such  a  party. 
If  the  prayer  for  relief  against  J.  B.  Clark  as  guardian,  and 
the  Silver  Hill  Oil  Company,  as  lessee,  conld  be  regarded  as  a 
stifficient  designation  of  them,  as  parties,  it  would  still  be  in- 
sufficient for  omission  of  the  ward,  Gerald  W.  Townsend,  who 
is  vitally  interetsed  in  the  subject  matter.  He  is  the  real 
claimant  of  the  rentals  in  question  ariaii^  out  of  the  lease 
executed  on  his  behalf.      Even  though  the  paper  contains  a 
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prayer  for  specific  relief  against  the  guardian  and  the  lessee 
and  a  prayer  for  general  relief,  it  cannot  be  treated  or  re- 
garded as  a  bill  in  equity  to  which  they  are  made  parties.  The 
requisites  of  a  good  bill,  as  to  parties,  are  very  clearly  and 
learnedly  stated  by  Judge  Bbannon  in  Cook  v.  Dorsey,  38 
W,  Va.  196.  As  defined  by  general  equity  practice  unmodi- 
fied by  statute,  they  go  far  beyond  the  form  and  substance  of 
this  paper.  It  contains  no  prayer  for  process  against  any 
body,  nor  does  it  name  any  body  as  a  defendant.  Under  the 
Virginia  practice,  it  seems  to  have  been  necessary  to  name 
some  person  as  defendant  and  require  him  to  answer  the 
bill.  This  paper  makes  no  such  demand  upon  the  parties 
against  whom  relief  is  asked.  Onr  statute,  sec.  37,  cb.  125, 
of  the  Code,  prescribes  a  simple  form  of  bill  and  dispenses 
with  some  of  the  requirements  as  defined  in  ancient  practice. 
Under  it,  the  parties  may  be  named  in  the  caption  and  the 
naming  of  a  defendant  therein  suffices.  The  instrument  need 
not  contain  any  prayer  that  a  person  so  named  may  be  made 
a  defendant  and  required  to  answer  the  bill.  As  to  parties, 
a  bill  must  follow  the  chancery  practice  in  use  before  the 
enactment  of  this  section,  or  the  form  prescribed  by  it.  Cook 
V.  Dorsey,  cited.  This  paper  does  neither,  wherefore  it  is  in- 
sufficient to  make  anybody  a  party  to  it. 

It  is  hardly  necessary  to  observe  further,  that  nobody  can 
be  a  party  to  a  bill,  even  though  sufliciently  named  in  it, 
without  process  thereon  against  him,  unless  it  be  waived  by  an 
appearance.  There  is  no  pretense  of  any  process  against  the 
infant  whose  rights  are  assailed  by  the  bill.  By  their  ap- 
pearance to  it  and  demurrer,  the  guardian  and  lessee  did  not 
waive  its  insufficiency  of  designation  of  themselves  as  parties. 
Cook  V.  Dorsey,  cited. 

For  the  reasons  stated,  the  demurrer  was  properly  sustained 
and  this  conclusion  will  be  certified  to  the  court  below. 

Affirmed. 
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CHARLESTON. 

H.  W.  Depue,  Adm'b.  etc,  v.  Fleh  Stebeb  et  al. 
Submitted  September  13,  1921.  Decided  September  20,  1921. 

1.  WiTNE88Ba^/»  Admini»trator'»   Action   to   Kecover   Property 

Claimed  at  a  Oift,  Defendant  is  Incompetent  to  TeaHfy  at  to 

Traniactiona  wltJi-  Deceaaed. 

In  an  action  hy  tbs  administrator  of  a  deceased  peraon,  tor 
the  recoreiT  ot  Bpeclflc  personal  property,  agalnat  one  claim- 
ing it  'by  gift  inter  vivos  from  the  inteEtate,  tie  alleged  donee 
li  not  competent  ta  teetirjr  to  the  alleged  gift,  nor  to  any  con- 
Tenatkin  or  declaration  of  either  of  them,  respecting  the  same, 
on  the  occasion  thereof  or  afterwards,  the  gift,  if  any,  being 
a  personal  transaction,  and  the  conTersatlons  personal  com- 
munications, between  him  and  a  deceased  person,     (p.  80). 

2.  SAHE^-7n    AdmiTMatrator'i    Action    for   Property   Claimed   aa 

Gift  bjf  Defendant,  Party  Executing  Forthcomino  Bond  it 
Incompetent  to  testify  to  Deceased  Donor's  Admitsions. 
A  person  who.  In  such  an  action  commenced  in  a  Justice's 
court  and  carried  by  appeal  into  a  circuit  court,  executed  a 
counter  bond  with  condition  to  have  the  property  forthcom- 
ing to  answer  the  judgment  in  the  action.  Is  Incompetent,  by 
reason  of  Interest,  to  testify  to  declarations  or  admissions  of 
the  alleged  gift  by  the  donor,  they  being  personal  communica- 
tions between  him  and  a  deceased  person,     (p.  SI). 

3.  Evidence — In   Action   to  Recover    Property    From    Deceased 

Donor.  Donee's  Statements  as  to  Oifts  Held  Not  Admissible 

at  Ret  Gestae. 

A  declaration  by  the  alleged  donee,  to  the  effect  that  the 
property  had  been  glren  to  Mm  as  claimed,  made  on  the  day 
of  the  alleged  gift,  and  very  soon  afterwards,  but  not  at  the 
place  thereof,  Is  not  admissible,  It  being  no  part  of  the  ret 
gestae;  but  his  declarations  of  ownership  of  the  pnqierty 
while  In  his  possession  are  admissible,     (p.  82). 

4.  Same — Belf-Serving  Declarations  ot  Donor  and  While  Intoxi- 

cated 2fot  Proof  of  Character  of  Trantaction.  But  Aimitt^■ 

ble  to  Show  State  of  Mind. 

Sell-serring  declarations  ot  a  deceased  person  from  whom  a 

gitt  Is  claimed,  made  soon  after  he  relinquished  his  posseseloD 

of  the  property  and  while  Intoxicated  and  suffering  from  de- 

llrinm  tremens,  are  not  admissible,  or  rather  cannot  be  need, 
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tor  proof  ot  tbe  character  of  tbe  tranaactloa  between  him  and 
the  alleged  donee,  but  are  admlsaible  as  bearing  upon  hie  state 
of  mind  at  the  time  thereof.     (p..83). 

6.  Sauk— DectaraCion  of  Deceased  Donor  Against  Doners  In- 
terett.  After  Transaction  ond  Recovery  of  Mental  Viffor, 
HeU  Jnadmttslble. 

Declarations  ot  such  donor  agatnet  the  Interests  ot  the 
donee,  made  after  the  transaction  and  after  restoration  ot  hia 
full  mental  vigor,  are  not  adrnlBslble  at  all.     (>p.  83). 

6.  Same — In   Administrator' i  Action  for  Property  Claimed      at 

Gift,  BviOence  of  UnwilUnanett  That  Property  ffo  to  Bela- 

ttves  Beld  Admissible. 

In  such  case,  declarations  ot  tbe  donor,  Indlcatlre  of  nn- 
frlendllnesB  on  his  part  toward  his  brothers  and  sisters  and 
his  un willingness  that  they  should  have  any  of  his  property, 
though  not  shown  to  have  been  made  In  anticipation  ot  im- 
pending death  and  therefore  not  strongly  prohatlve,  are  admis- 
sible,     (p.  S3). 

7.  Tbial — General  Objection  to  Evidence  QooA  in  Part  Properly 

Overruled. 

A  general  objection  to  evidence  available  for  some  purposes 
in  the  trial,  but  not  tor  others.  Is  properly  overruled,  (p.  S3). 
(Ltkch,  JinME,  absent.) 

Error  to  Circuit  Court,  Roane  County, 

Action  by  H.  W.  Depne,  as  administrator  of  the  estate 
of  Fred  M.  Depue,  deceased,  against  Plem  Steber  and 
another,  in  detinue  before  a  justice  of  the  peace,  in  which 
a  judgment  wan  rendered  for  the  plaintiff  and  an  appeal 
taken  to  the  circuit  court  where,  on  second  trial,  judgment 
was  for  the  defendant,  and  plaintiff  brings  error. 

Reversed  and  remanded. 

8.  P.  Bell,  for  plaintiff  in  error. 

Geo.  F.  Cunningham,  for  defendants  in  error, 

POFFENBARQEB,   Jl'DOE : 

The  complaint  on  this  writ  of  error  goes  to  a  judgment 

for  the  defendant  in  an  action  of  detinue  for  the  recovery 

of  a  diamond  ring,  commenced  before  a  justice  of  tbe  peace, 

in  whose  court  the  plaintiff  prevailed,  and  tried  a  second 
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time  on  appeal,  in  the  Circuit  Court  of  Roane  County,  in 
which   the   defendants   prevailed. 

The  real  defendant  is  Prank  Steber,  a  youth  of  fourteen 
or  fifteen  years  and  the  son  of  the  defendant,  Plem  Steber. 
His  claim  of  title  is  based  upon  an  alleged  gift  of  the  ring 
to  him  by  Fred  M.  Depue.  Apparently,  the  father  with 
whom  the  boy  resides  has  advised  and  encouraged  him  to 
assume  the  attitude  he  has  taken  and  supports  him  in  his 
effort  to  maintain  it.  It  seems  to  be  uncontroverted  that, 
on  February  26,  1919,  Depue  delivered  the  ring  to  the  boy 
in  his  father's  barber  shop.  One  of  the  issues  involves  the 
mental  condition  of  the  alleged  donor,  at  that  time,  and  an- 
other the  purpose  of  the  deli%'ery,  Depue 's  heavy  drink- 
ing some  days  before  the  alleged  gift  brought  on  delirium 
tremens  with  its  hallucinations,  according  to  the  evidence 
adduced  by  the  plaintiff,  and  this  mental  and  nervous  con- 
dition continued  for  some  time  thereafter.  Exposure  in- 
cident to  his  conduct  brought  on  pneumonia  of  which  he 
died,  March  26,  1919.  One  of  the  plaintiff's  theories  is  that 
the  delivery  was  made  under  the  influence  of  an  hallucin- 
ation incident  to  the  affliction  and  in  a  period  of  mental  de- 
rangement and  irresponsibility,  and  the  other  is  that  of  a 
mere  temporary  deposit  for  safe  keeping. 

The  case  went  to  the  jury  without  instructions  and  the 
assignments  of  error  relate  for  the  most  part  to  the  com- 
petency of  witnesses  and  the  admissibility  of  evidence. 

For  determination  of  the  issues  raised  upon  these  theories, 
the  plaintiff  introduced  much  evidence  pertaining  to  the 
mental  condition  of  the  alleged  donor,  immediately  before 
and  after  the  transaction  in  question,  all  of  which  was  clearly 
admissible.  Testimony  by  which  he  set  up  a  number  of  self- 
serving  declarations  of  the  alleged  donor  was  objected  to 
and  admission  thereof  is  assigned  as  error.  On  the  other 
hand,  the  plaintiff  objected  to  the  testimony  of  Plem  Steber 
and  Prank  Steber,  relating  to  personal  tratisactions  and 
communications  between  him  and  them,  concerning  the  al- 
leged gift,  on  the  ground  of  disqualification  by  reason  of 
interest  in  the  controversy.  Certain  testimony  of  the  boy's 
mother,   to  declarations  made   by   him,   was  admitted   over 
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an  objection  of  the  plaintiff,  on  the  ground  that  it  constt- 
■  tnted  a  part  of  the  res  gestae.  Evidence  of  a  declaration  of 
the  decedent,  indicative  of  a  Ktate  of  unfriendliness  between 
him  and  members  of  bis  family,  ^as  also  admitted  over  an 
objection  by  the  plaintiff. 

Inadmissibility  of  part  of  the  testimony  of  Frank  Steber, 
is  admitted  in  the  brief  filed  on  his  behalf.  That  the  gift 
of  the  ring  from  Depue  to  Frank  Steber,  if  made,  and  all 
of  the  conduct  of  both  on  that  occasion,  icere  personal  trans- 
actions between  them  and  excluded  by  the  rule  disqualify- 
ing witnesses  on  the  ground  of  interest,  is  perfectly  obvious, 
Frank  Steber  being  interested  in  the  result  of  the  trial  and 
Depue  being  dead.  It  is  equally  manifest  that  anything  said 
by  either  of  them,  on  that  occasion  relating  to  the  ring  and 
a  gift  thereof,  was  a  personal  transaction  within  the  meaning 
of  the  law,  to  which  Steber  could  not  testify  under  the  cir- 
cumstances. 

Flem  Steber  was  not  disqualified  as  a  witness  to  personal 
communications  between  himself  and  the  decedent,  respect- 
ing the  matter  in  controversy,  by  reason  of  his  relationship 
to  Prank  Steber.  Cooper  v.  Cooper  65  W.  Va.  712,  717. 
The  record  discloses,  however,  that  he  together  with  another 
person  executed  a  counter  bond  in  the  penalty  of  $200.00, 
for  the  purpose  of  having  the  property  left  in  the  hands  of 
himself  and  Frank  Steber,  pending  the  determination  of  the 
action,  and  with  condition  to  have  the  same  forthcoming 
to  answer  the  judgment  against  them,  if  any.  The  record, 
as  sent  up  from  the  justice's  court,  included  this  bond.  The 
statute,  sec.  168,  ch.  50  of  the  Code,  requires  a  justice,  in 
case  of  an  appeal,  to  certify  a  complete  transcript  from  his 
docket,  of  all  the  proceedings  before  him,  and  to  transmit 
the  same,  together  with  the  appeal  bond,  the  pleadings, 
depositions  and  all  original  papers  in  the  cause,  to  the  clerk 
of  the  Circuit  Court  of  the  county.  By  its  recitals,  this 
bond  shows  that  the  Flem  Steber  executing  it  is  identical 
with  the  Flem  Steber  who  is  a  party  defendant  along  with 
Frank  Steber.  It  is  hardly  necessary  to  say,  that  the  ques- 
tion of  competency  of  a  witness  is  always  one  for  the  court. 
Even  though  the  jury  may  not  have  been  able  to  notice  the 
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bond,  the  court  could  resort  to  it,  for  the  purpose  of  ascer- 
taining whether  or  not  Steber  was  interested  in  the  regult  ' 
of  the  action.  By  the  execution  of  this  bond,  he  became  a 
person  interested  in  the  result.  In  an  action  upon  that 
bond,  a  judgment  for  the  plaintiff  in  this  action  would  be 
conclusive  upon  him,  and  that  is  the  test  of  the  liability  of 
a  surety  or  other  person,  not  having  or  claiming  an  interest 
in  himself.  1  Oreenleaf ,  Ev.,  sec.  390 ;  Miller  v.  Montgomery, 
78  N.  Y.  182.  Under  this  rule,  a  surety  in  a  guardian's  bond 
is  incompetent  to  testify  against  the  ward,  in  respect  of 
transactions  and  communications  had  by  him  with  a  deceased 
person.  Crawford  v,  Parker,  Adm'r.  96  Ga.  156.  Guarantors 
of  a  tenant  are  incompetent  to  testify  against  the  personal 
representative  of  a  deceased  lessor.  Grammes  v.  St.  Paul 
Trust  Co.,  147  111.  634. 

Admissibility  of  the  mother's  testimony  to  a  declaration 
made  by  Frank  Steber,  on  the  day  of  the  alleged  gift  and 
shortly  thereafter,  depends  upon  whether  or  not  the  declara- 
tion was  a  part  of  the  res  gestae.  The  transaction  between 
Dopue  and  Frank  Steber  took  place  in  Flem  Steber 's  barber 
shop,  when  Flem  was  absent  from  the  shop,  he  having  gone 
to  his  evening  meal.  On  his  return,  be  found  Depue  and 
Frank  in  the  shop.  On  his  arrival,  Depue  took  the  chair 
to  be  shaved  and  Frank  left.  After  his  departure,  Flem 
says  Depue  called  for  Frank  and,  being  informed  of  his  ab- 
sence, stated  that  he  had  given  him  a  small  diamond  ring. 
The  mother  testified  that,  on  that  evening.  Prank  came  run- 
ning up  stairs  with  the  ring  and  said:  "Look  here,  mother, 
what  I  have  got."  There  upon  she  said:  "What  is  thatf" 
And  he  replied,  "A  diamond  ring,"  and  said:  "Fred  Depue 
gave  it  to  me."  That  this  declaration  was  made  after  com- 
pletion of  the  transaction  is  obvious.  The  boy  had  left  the 
scene  thereof.  Nothing  connected  the  declaration  with  the 
transaction,  except  the  boy 's  possession  of  the  ring  and  pos- 
sibly an  excited  state  of  mind.  His  mental  condition  is  not 
the  subject  of  investigation.  The  fact  to  be  determined  is 
whether  or  not  a  gift  of  the  ring  had  been  made.  The  boy's 
feelings  immediately  afterwards  constituted  a  mere  incident 
or  consequence  of  the  transaction.  That  the  declaration  was 
89  w.  Vb. 


D,^.,/.JbyCJOOJ^Ie 


Sept.  1921]  Depue  v.  Stebkb.  83 

a  mere  narrative  of  a  past  event  is  clear  beyond  doubt.  Un- 
der the  rule  adopted  by  this  court,  in  Hawker  v.  Baltimore 
&  Ohio  R.  B.  Co.,  15  W.  Va.  628,  and  the  precedents  therein 
cited,  this  declaration  is  clearly  excluded  on  ttie  ground  of 
narration  of  a  past  event  and  remoteness  in  time. 

The  declaration  admitted  in  Tk<»nas'  Adm'r  v.  Lewis,  89 
Va.  1,  57,  could  not  have  been  admitted  by  this  court,  as  a 
part  of  the  res  gestae,  consistently  with  the  rules  and  prin- 
ciples announced  in  our  case  above  referred  to,  and  it  was 
not  admitted  in  that  case  upon  the  sole  ground  that  it  was  a 
part  of  the  res  gestae.  The  declaration  was  made  the  next 
morning  after  the  gift,  many  hours  after  the  transaction. 
The  opinion  does  not  indicate  how  or  why  it  constituted  a 
part  of  the  res  gestae.  It  was  no  doubt  admissible  to  repel 
inferences  against  the  donee,  arising  from  silence  imputed 
to  her,  respecting  the  alleged  gift,  by  the  testimony  of  wit- 
nesses of  the  opposite  party,  and  that  is  one  of  the  grounds 
upon  which  admission  thereof  was  approved.  The  rule  an- 
□ounced  by  this  court  in  Roane  Lumber  Co.  v.  Lovett  Adm'r, 
72  W.  Va.  328,  may  tend  to  show  the  correctness  of  that 
ruling. 

Her  testimony  to  the  effect  that  the  boy  then  claimed  to 
be  the  owner  of  the  ring  and  put  it  among  his  other  posses- 
sions was  admissible,  by  way  of  explanation  of  his  possession. 
Martin  v.  Martin,  174  III.  371.  She  could  testify  that  he 
claimed  it  as  his  own,  but  not  that  Depue  had  given  it  to  him. 

No  ground  is  perceived,  upon  which  testimony  to  Depue 's 
declaration  of  unfriendliness  to  his  brothers  and  sisters, 
could  be  excluded.  It  seems  to  be  relevant,  as  having  some 
bearing  upon  the  motive  he  may  have  had  in  parting  with 
his  ring,  but  its  probative  value  is  diminished  or  limited  by 
lack  of  proof  of  a  gift  in  anticipation  of  death.  The  weight 
of  evidence  is  not  the  test  of  its  admissibility,  however. 

Though  Depue 's  declaration  to  the  effect  that  he  had  given 
his  money  away  and  his  ring  to  Frank  Steber,  for  safe  keep- 
ii^,  under  the  belief  that  robbers  were  pursuii^  him,  made 
shortly  after  the  alleged  gift,  and  while  his  mind  was  affect- 
ed by  intoxication  and  delirium  tremens,  as  testified  to  by 
numerous   witnesses,   are   self-serving   in   their   nature  and 
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effect,  they  are  nevertheless  admissible  for  the  purpose  of 
proving  his  mental  condition  and  state  of  mind.  Lane  v. 
Moore,  151  Mass.  87;  Skailer  v.  Bumstead,  49  Mass.  112; 
Potter  V.  Baldwin,  133  Mass.  427 ;  Lewis  v.  Mason,  109  Mass. 
169;  May  v.  Bradlee,  127  Mass  414;  Pickim  v.  Davis,  134 
Mass.  252.  They  are  not  admissible,  however,  or  rather 
cannot  be  used,  to  prove  directly  the  fact  of  the  gift,  or  the 
character  of  tlie  transaction,  the  vital  issues  in  the  case. 
Ltine  V.  Moore,  cited.  As  they  are  admissible  only  for  cer- 
tain and  limited  purposes,  a  general  objection  to  them  was. 
unavailing.  State  v.  Hood,  63  W.  Va.  182;  Minefield  v.  Mc- 
Claugherty,  64  W.  Va.  536,  543.  In  admitting  them  the 
court,  if  requested,  and  possibly  without  request,  should  have 
advised  the  jury,  by  instruction  or  otherwise,  that  they  were 
not  to  be  considered  as  evidence  of  a  deposit  of  the  ring 
merely  for  safe  keeping,  nor  against  the  theory  of  an  abso- 
lute gift,  but  only  as  bearing  upon  the  alleged  donor's  state 
of  mind,  including  his  intention.  Declarations  of  that  kind 
made  when  he  was  not  so  affected  are  not  admissible  at  all. 
6  Ency.  Ev.  213,  citing  well  considered  decisions  sustainii^ 
the  text. 

For  the  errors  in  the  rulings  as  to  evidence,  herein  indi- 
cated, the  judgment  will  be  reversed,  the  verdict  set  aside 
and  the  case  remanded  for  a  new  trial. 

Reversed  and  remanded. 


CHARLESTON. 

State  v.  Holl  KIiller. 

Submitted  September  7,  1921.     Decided  September  20,  1921. 

1.     iHTOXiCATiRo      Liquors — Word      "lAguors"      in      ProMMHon 
Statuttt,  U  lAmited  to  Beverages  Referred  to  TAerNn. 
The  word  "Itquors"  used  in  the  prohibition  statutes  Is  lim- 
ited In  ita  meaning,  and  includes  only  such  heverages  as  are 
reterred  to  In  section  one  ol  that  law.      (p.   S5). 
88  W.  Va. 
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2.  Indictment  amd  iNFORMATios^/ndicfmenf  in.  Form  Prescribed 

by  Act  it  Good  on  Demurrer. 

An  Indictment  for  a  Tlolatlon  of  the  prolilbltlon  law  ib  tbe 
form  preBcrlbed  by  aection  three  Of  chapter  108  of  the  Acta 
of  1919   U  good  on  demurrer,     (p.  85). 

3.  Same— Tico  or  More  Offenses  of  Bane  General  Sature  May  J>e 

Joined  in  Indictment. 

Joinder  of  two  or  morer  offenses  of  the  same  general  nature 
la  an  Indictment  is  not  good  ground  of  demurrer,     (p.  86). 

(Lynch,  Judge,  absent.) 

Case  certified  from  Circuit  Court,  Roane  County. 

Hell  Miller  was  indicted  for  violation  of  the  prohibition 
law.  The  demurrer  to  the  indictment  was  overruled,  and 
the  case  certified. 

Affirmed. 

E.  T.  Enfflatid,  Attorney  General,  R.  A.  Blessing,  Assistant 
Attorney  General,  and  John  W.  Lance,  prosecuting  attorn^, 
for  the  State. 

Tkos.  P.  Ryan,  tor  defendant. 

RiTZ,  President: 

Defendant  was  indicted  in  the  circuit  court  of  Roane 
county  upon  the  charge  that  he  did  unlawfully  sell,  give, 
offer,  expose,  keep  and  store  for  sale  and  gift,  liquors.  A 
demurrer  to  the  indictment  was  overruled,  and  the  ques- 
tions arising  thereon  certified  to  this  court. 

The  indictment  is  in  the  form  prescribed  by  section  three 
of  chapter  108  of  the  Acts  of  1919.  The  ground  of  the 
demurrer  is  that  the  indictment  does  not  necessarily  charge 
an  offense,  for  the  reason  that  the  word  "liquors"  which 
the  defendant  is  charged  with  having  dealt  in,  is  too  uncer- 
tain to  make  him  guilty  of  any  crime  under  the  law;  and, 
second,  that  the  indictment  is  bad  for  duplicity,  in  that 
several  separate  offenses  are  charged  therein. 

It  is  quite  true  that  the  word  liquors  used  in  this  indict- 
ment in  its  broad  sense  may  include  other  substances  than 
those  referred  to  in  the  statute,  but  this  form  of  indictment 
is  prescribed  by  the  law  itself.  The  word  liquors  used  in 
the  prohibition  statutes  has  a  well  defined  significance.   Section 
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one  de6nes  the  term,  and  it  says  just  what  it  means  when 
used  in  that  law.  No  matter  what  the  word  may  sonify  in 
other  connections,  its  meaning  in  the  prohibition  laws  is 
clearly  and  definitely  determined  by  the  language  of  section 
one.  The  legislature  determined  to  inhibit  the  manufacture 
and  sale  of  a  number  of  different  beverages,  and  for  conve- 
nience adopted  one  term  which  inclnded  all  or  any  of  them, 
and  this  is  the  use  made  of  the  word  liquors  in  the  law,  so 
that  when  the  word  liquors  is  used  it  is  limited  in  its  mean- 
ing to  the  things  mentioned  in  section  one.  By  the  very 
terms  of  section  one  it  cannot  be  given  any  broader  or  nar- 
rower meanii^.  The  defendant  cites  the  cases  of  State  v. 
Dvrr,  69  "W.  Va.  251,  and  State  v.  Dermison,  85  W.  Va.  261, 
as  authority  for  the  proposition  that  one  may  defend  against 
an  indictment  of  this  character  by  showing  that  the  sub- 
stance sold  by  him  was  not  a  spirituous  or  malt  liquor,  and 
was  not  intoxicating.  This  is  quite  true,  but  when  he  shows 
this  he  shows  that  it  was  not  a  liquor  under  the  prohibition 
act.  In  other  words,  he  is  not  guilty  because  he  did.  not 
deal  in  liquors  as  defined  by  the  act. 

The  suggestion  that  the  indictment  is  bad  for  duplicity  is 
without  merit.  It  is  true  that  if  the  defendant  did  sell, 
give,  offer,  expose,  keep  and  store  tor  sale  and  gift,  liquors, 
he  may  be  guilty  of  separate  and  distinct  offenses,  but  it 
is  well  established  in  this  jurisdiction  that  the  joinder  of 
two  or  more  offenses  of  the  same  general  nature  in  an  indict- 
ment is  not  ground  of  demurrer.  State  v.  Calhoun,  67  W. 
Va.  666;  State  v.  Jarrell,  76  W.  Va.  263. 

It  follows  that  the  demurrer  to  the  indictment  was  proper- 
ly overruled,  and  we  answer  the  questions  certified  aceord- 
ii^ly. 
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CHARLESTON. 

State  ex  rel.  L.  S.  Bowen  v.  R.  C.  Kirk  et  als. 
Sobmitted  September  13,  1921.     Decided  September  20, 1921. 

pBOHiBiTion — Will  Not  Lie  to  Prevent  Preliminary  Secmue     of 

Former  Examiiiation  and  DieCharge. 

Prohibition  does  not  He  to  preveiit  a  Juetlce  or  the  peace 
From  bolding  a  preliminary  examination  of  one  accused  of 
crime,  upon  the  ground  that  ButAi  accuBed  party  had  been  pre- 
rlously  examined  upon  such  charge  and  discharged  therefrom 
by  another  Justice.  If  such  prevlbuB  examination  and  dJa- 
charge  ie  a  bar  to  a  further  examination  upon  the  same  charge, 
it  Bhould  be  taken  adfantage  of  upou  the  second  hearing. 
(Ltrch,  Jvdoe,  absenL) 

Petition  by  the  State,  on  the  relation  of  L.  S.  Bowen,  for 
a  writ  of  prohibition  against  R.  C.  Kirk,  Justice  of  the 
Peace,  and  others. 

Writ    denied. 

E.  L.  Stone  and  W.  L.  Higgim,  for  relator. 

E.  T.  England,  Attorney  General,  R,  Dennis  Steed  and 
Chas.  BUchie,  AssiErtant  Attorneys  General,  for  respondents. 

KiTZ,  Prestoent: 

The  petition  in  this  case  avers  that  on  the  28th  day  of 
Jnly,  1921,  one  E.  A.  Thornton  made  a  complaint  in  writing 
duly  sworn  to  before  C.  R.  Clay,  a  justice  of  the  peace  of 
Marsh  Fork  District,  in  Raleigh  county,  charging  that  peti- 
tjoaer  on  the  said  28th  day  of  July  did  feloniously  take, 
steal,  and  carry  away  eighteen  hundred  dollars  from  the 
store  of  McCIung  &  Moi^an  Stores  Co.,  and  that  on  said 
day  a  warrant  was  issued  upon  said  complaint  by  said  jus- 
tice; that  petitioner  was  apprehended  upon  this  warrant 
and  brought  before  said  justice  on  the  29th  of  July,  and 
that  on  that  day  a  full  hearing  of  the  matters  charged  in 
the  complaint  was  had  before  said  justice,  the  state  and  the 
petitioner  each  introducing  a  number  of  witnesses,  and 
that  the  justice,  after  hearing  all  of  the  evidence  ofEered, 
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and  after  such  full  hearing,  decided  that  there  was  not 
probable  cause  to  hold  petitioner  upon  said  charge  and  dis- 
charged him  from  custody ;  that  on  the  30th  day  of  July, 
B.  R.  Dorsey  appeared  before  R.  C.  Kirk,  another  justice 
of  the  peace  of  said  county,  and  made  a  complaint  in  writ- 
ing against  the  petitioner  charging  him  with  the  identical 
ofFense,  upon  which  complaint  warrant  was  issued  by  said 
justice,  and  the  said  petitioner  apprehended  and  produced 
for  trial;  that  said  R.  C.  Kirk  did  not  appear  for  the  trial, 
and  the  same  was  continued,  and  petitioner  required  to 
give  bail  in  the  sum  of  one  thousand  dollars  for  his  appear- 
ance before  said  justice  on  the  9th  day  of  August  for  a 
hearin;:  upon  said  warrant;  that  the  said  E.  R.  Dorsey  who 
made  the  complaint  upon  which  the  second  warrant  was  is- 
sued was  an  employe  of  the  McClung  &  Mo^an  Stores  Co., 
and  te.stified  on  the  hearing  before  the  justice  of  the  peace 
Clay  on  the  29th  of  July,  above  referred  to.  The  petition 
further  avers  that  petitioner  is  not  guilty  of  the  charge  con- 
tained in  said  warrant;  that  a  full  and  complete  hearing  was 
had  thereof  before  C.  R.  Clay,  a  justice  of  the  peace,  as 
aforesaid,  and  that  he  was  discharged  therefrom,  and  that 
it  is  not  competent  for  the  respondent  R.  C.  Kirk,  justice 
of  the  peace,  to  hold  him  upon  the  warrant  issued  upon  the 
second  complaint,  and  prays  that  a  writ  of  prohibition  issue 
from  this  court  prohibiting  the  said  justice  from  further 
proceeding  upon  said  warrant. 

The  petitioner  insists  that  having  been  discharged  by  one 
justice  upon  a  preliminary  hearing  he  cannot  be  arraigned 
before  another  justice  for  another  preliminary  hearing  upon 
the  same  charge;  that  while  the  action  of  the  justice  is  not 
conclusive  of  his  guilt  or  innocence,  still  it  is  effective  to 
prevent  him  from  being  subjected  to  an  examination  before 
another  justice.  Assuming  for  the  sake  of  argument  that 
the  petitioner  is  correct  in  this  assumption,  is  prohibition 
the  remedy  ?  The  matter  relied  upon  by  him  is  in  the  na- 
ture of  a  plea  of  former  acquittal.  The  justice  has  juris- 
diction to  issue  a  warrant  upon  a  complaint  charging  one 
with  an  offense,  and  he  has  jurisdiction  to  conduct  a  pre- 
liminary hearing  in  a  case  like  this  for  the  purpose  of  de- 


D,^.,/.JbyCJOOJ^Ie 


Sept.  1921]  State  v.  Kirk.  89 

termiiiiii);  whether  or  not  there  is  probable  cause  for  holding 
the  accused  party  to  answer  any  indictment  that  might  be 
returned  by  a  grand  jury.  The  defensive  matter  relied  upon 
does  not  go  to  the  jurisdiction  of  the  justice  to  try  for  the 
offense  charged,  but  simply  denies  the  right  of  the  justice 
to  hold  hira  for  the  reason  that  he  had  been  theretofore 
tried  for  the  same  offense.  If  the  warrant  had  not  charged 
the  defendant  with  doing  something  which  constituted  an 
offense,  then  of  course  there  would  be  an  entire  want  of 
jurisdiction,  and  prohibition  would  lie  to  prevent  the  justice 
from  trying  him.  In  this  case,  however,  the  warrant  charges 
an  offense.  The  justice's  jurisdiction  to  issue  the  warrant 
cannot  be  questioned.  The  matter  relied  upon  does  not  im- 
peach that  jurisdiction,  but  simply  goes  to  the  authority  to 
try  him  a  second  time  for  the  same  thing.  The  determin- 
ation of  this  question,  a^uming  that  it  would  be  a  good  de- 
fense, involves  the  establishment  of  the  identity  of  the  ac- 
cused, the  identity  of  the  offense,  and  proof  of  his  former 
acquittal.  All  of  these  questions  would  have  to  be  inquired 
into  and  determined  in  his  favor.  In  the  ease  of  Bracey  v. 
Robinson,  Judge,  83  W.  Va.  9,  we  held  that  a  writ  of  pro- 
hibition would  not  issue  to  prevent  a  judge  before  whom  an 
indictment  was  pending  from  proceeding  with  the  ea.se  upon 
the  ground  that  the  defendant  had  theretofore  been  acquit- 
ted of  the  same  offense,  that  this  was  matter  of  defense  in 
that  suit,  and  the  court  having  the  case  before  it  had  juris- 
diction to  try  the  issue  arising  upon  a  plea  setting  up  such 
defense.  While,  of  course,  in  this  case  it  is  not  insisted 
that  the  discharge  of  the  petitioner  by  one  justice  is  a  bar 
to  any  proceeding  against  him,  still  it  is  relied  upon  as 
barring  any  other  justice  from  conducting  a  like  examin- 
ation, and  the  same  principle  is  involved  as  that  announced 
in  Bracey  v.  Robinson,  Judge,  supra.  In  Ex  parte  Page, 
77  W.  Va.  467,  the  petitioner  sought  discharge  by  habeas 
corpus  from  imprisonment  under  a  judgment  rendered  by 
a  justice  of  the  peace.  The  facts  were  that  a  warrant  had 
been  issued  charging  him  with  an  offense.  He  appeared 
before  the  justice  who  issued  this  warrant,  and  the  hearing 
thereon  was  continued  to  a  subsequent  day.    Thereafter,  and 
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before  the  time  fixed  for  such  hearing,  another  justice  issued 
a  warrant  against  him  for  exactly  *  the  same  offense,  and 
tried  and  convicted  him  thereon.  This  court  held  that  the 
pendancy  of  the  warrant  before  the  first  justice  would  be 
a  bar  to  any  proceeding  before  the  second  justice,  but  that 
this  defense  must  be  made  upon  the  trial  before  such  second 
justice. 

It  is  argued  here  that  should  the  justice  issuing  the  second 
warrant  in  this  case  refuse  to  discharge  the  petitioner  upon 
the  showing  that  he  had  been  theretofore  tried  before  an- 
other justice,  be  would  be  without  remedy  by  appeal,  and 
would  have  to  give  bond  for  his  appearance  before  the  crim- 
inal or  circuit  court,  or  else  be  committed  to  jail;  that 
there  is  no  method  provided  for  reviewing  the  action  of  a 
justice  upon  such  a  preliminary  hearing.  It  is  quite  true 
that  there  is  no  method  provided  by  statute  by  which  the 
action  of  a  justice  committing  a  part?  to  trial  can  be  re- 
viewed, but  still  if  a  justice  should,  in  flagrant  violation  of 
the  law,  hold  one  for  trial  and  commit  him  to  jail,  there  are 
many  cases  holding  that  the  writ  of  habeas  corpus  is  effec- 
tual to  secure  his  discbai^e.  Ex  parte  Samuel,  82  W.  Va. 
486.  If  it  is  shown  beyond  question  and  without  contro- 
versy that  the  accused  party  should  not  be  held,  it  may  be 
said  that  a  justice  of  the  peace  holding  him  under  such  cir- 
cumstances would  be  exceeding  his  jurisdiction.  Ex  parte 
WUson,  114  U.  S.  417;  Ex  parte  MUligan,  4  WaU.  2;  In  re 
Snow,  120  V.  S.  274 ;  Ex  parte  Lange,  18  WaU.  163 ;  In  re 
Nielsen,  113  U.  S.  176.  And  in  the  case  of  Ex  parte  Page, 
77  W.  Va.  467,  we  held  that  where  a  justice  rendered  a 
judgment  which  the  law  did  not  authorize,  the  petitioner 
would  be  discharged  from  imprisonment  under  that  judg- 
ment upon  a  writ  of  habeas  corpus. 

We  are  of  opinion  that,  if  the  matter  relied  upon  by  peti- 
tioner is  a  bar  to  a  hearing  upon  the  second  warrant,  he 
must  present  it  to  the  justice  before  whom  he  is  brought 
for  such  hearing.  The  writ  of  prohibition  prayed  for  is 
draiied. 

Writ  denied. 


D,^.,/.JbyCJOOJ^Ie 


Sept.  1921]  Idleman  v.  Groves.  tfl 

CHARLESTON. 

MiLFOKo  Jesse  Idi^buan  v.  John  Qbotbs. 
Submitted  September  7,  1921.    Decided  September  20,  1921. 

1.  Pleadibo — Declaration  in  Tretpaaa  on  the  Case  /w  Aiditotten 

i»     not  DemurrabJe  Becaiue  Alteginff  Incident  Fact*  and 

Oircumttances. 

A  declaration  In  an  action  of  treepasB  on  the  case  for  th« 
abdnctlon  of  a  child,  abont  eighteen  months  old,  la  not  demur- 
rable merely  becanee  it  alleges  the  facts  and  clrcnmstances 
Incident  to  the  commission  of  the  vrongful  act  and  the 
method  of  Its  commtseion,  as  by  an  assault  by  defendant  and 
others  cooperating  with  him  pursuant  to  a  conspiracy  formed 
by  them  for  the  purpose,     (p.  S2). 

2.  Abduction— DectoroHon  in  Trespass  on  the  Cote  for  Infanft 

Abduction   not  Defective,   Because   not  Bated   on    Loss   of 

Service. 

Nor  is  such  a  declaration  neceasarily  defective  by  reason 
of  the  omission  of  an  averment  showtng  the  basfs  of  the  aotlon 
to  be  loss  ot  the  serricee  of  an  infant  child  occasioned  by  Its 
abduction  and  unlawful  detention  by  defendant     (p.  94). 

3.  Same — EHevienta  of  Declaration  for  Infant's  Abduction  set  out. 

A  declaration  In  such  an  action  Is  sufficient  if  It  shows 
cause  for  recovery  on  account  of  mental  anguish,  pain  and 
BuDertng  on  the  part  ot  the  plaintiff  occasioned  by  the  wrong- 
ful detention  of  tbe  child  thereby  dlsqnallfylng  him  for  the 
transaction  of  his  ordinary  bualnesa  affafra,  and  on  account 
ot  Hie  cost  and  expenses  Incurred  In  litigation  proaecnted  by 
plaintiff  to  regain  possession  of  the  child,     (p.  94). 

4.  BAXX—Btatute  held  not  to  Bar  Damages  for  Infant's  A&d«c- 

tton  by  Party  Previovslv  Adjudicated  to  have  its  Oustodp. 

Section  7,  chapter  SO,  Acts  1921,  does  not  appear  to  bar 
plalntllfs  right  to  maintain  the  action,  the  right  to  Its  posses- 
sion having  been  adjudicated  in  his  favor  In  a  proceeding  In- 
stituted for  the  purpose,     (p.  95). 

Case  Certified  from  Circuit  Court,  G-rant  County. 
Action  in  trespass  on  the  case  by  Milf  ord  Jesse  Idleman 
against  John  Groves,  for  damages  for  abduotion  of  a  minor 
89  w.  v«. 
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child.     Demurrer  to  declaration  sustained,  and  cause  certi- 
fied. 

Reversed;  Demurrer  overruled. 

W.  C.  Grimes,  for  plaintiff. 

E.  L.  Judy,  Arch  J.  Welton,  I.  D.  Smith  and  Taylor  Mor- 
rison, for  defendant. 

Lynch,  Judge: 

The  questions  certified  arise  on  a  demurrer  to  the  declara- 
tion in  an  action  of  trespass  on  the  case.  The  plaintiff  sued 
to  recover  damages  for  the  abduction  of  his  son,  a  child  now 
about  eighteen  months  old,  bom  in  lawful  wedlock  between 
him  and  defendant's  daughter,  plaintiff's  wife.  The  de- 
fects relied  on  as  grounds  for  demurrer  are:  first,  the  aver- 
ment of  more  than  one  cause  of  action  in  the  declaration  con- 
sisting of  but  one  count,  second,  the  want  o£  authority  to 
maintain  the  action  when  the  abduction  was  consummated 
by  an  a.ssault  upon  the  plaintiff  initiated  by  defendant  pur- 
suant to  a  conspiracy  in  which  the  mother  of  the  child,  her 
father  and  others  under  his  control  were  active  participants, 
and,  third,  the  failure  to  allege  loss  of  the  services  of  the 
child  during  the  abduction  period. 

The  declaration  does  in  detail  aver  the  combination  among 
the  persons  named  therein  for  the  purpose  of  forcibly  de- 
priving the  plaintiff  of  the  custody  and  control  of  the  child 
then,  and  theretofore  in  his  lawful  posse.ssion  and  that  by 
assaulting  and  thereby  inflicting  upon  him  serious  personal 
injuries  they  succeeded  in  .the  accomplishment  of  the  unlaw- 
ful purpose  contemplated  by  them.  In  other  words,  the 
declaration,  when  properly  interpreted,  avers  but  one  cause 
of  action,  the  abduction  of  the  child.  Allegations  of  the 
manner  in  which  defendant  and  those  who  cooperated  with 
him  accomplished  their  purpose  are  merely  explanatory  of 
the  incidents  leading  up  to  and  culminating  in  the  consum- 
mation of  the  wrongful  act.  Their  only  office  is  to  show  the 
circumstances  in  which  the  unlawful  change  in  the  custody 
of  the  child  was  brought  about. 

That  the  recovery  so  sought  by  plaintiff  is  confined  to  a 
single  issue  no  more  clearly  appears  elsewhere  than  in  the 
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closing  part  of  the  pleading  itself ;  for  it  is  there  asserted 
in  no  uncertain  lan^age  that  by  the  means  employed,  in- 
cluding the  unlan'ful  a.ssault  and  the  infliction  of  injuries, 
plaintiff  wrongfully  and  unjustly  was  deprived  of  the  so- 
ciety, possession  and  control  of  the  child  until  it  was  restored 
to  him  about  two  months  later  by  an  order  in  a  judicial 
proceeding  instituted  by  him  for  that  purpose,  wherefore, 
and  because  of  the  costs  incurred  and  money  expended  by 
plaintiff  to  recover  possession  of  the  child  he  has  been  great- 
ly injured  and  damaged  etc. 

Obviously,  plaintiff  does  not  in  this  action  seek  redress 
for  the  personal  injuries  inflicted  upon  him.  The  frist  of 
the  action  is  not  the  assault  and  battery  but  the  unlawful 
interference  with  the  exercise  of  a  lawful  right.  As  we  view 
it,  the  declaration  has  for  its  sole  object  redress  of  one 
grievance,  the  abduction  of  the  child. 

The  singleness  and  certainty  of  the  pleading  is  apparent 
notwithstanding  allegations  as  to  the  combination  to  carry 
into  effect  the  unlawful  purpose  and  as  to  the  assault  made  - 
upon  the  plaintiff  to  insure  the, success  of  that  purpose. 
These  are  only  the  incidents,  although  somewhat  directly 
connected  with  the  commission  of  the  wrongful  act.  We  fail 
to  see  in  what  respect  the  declaration  violates  the  rules  of 
good  pleading.  Certainly  it  does  not  merely  because  it  de- 
tails the  circumstances  under  which  the  wrong  complained 
of  was  committed.  They  do  not  confuse  the  main  issue  but 
rather  tend  to  clarify  and  accentuate  it.  If  irrelevant  or 
incongrous,  still  they  do  not  render  the  pleading  defective. 

In  that  event  they  are  to  be  treated  as  harmless  or  super- 
fluou^as  they  in  nowise  affect  the  real  merits  of  the  contro- 
versy. But  these  averments  read  together  are  neither  ir- 
relevant nor  inconsistent. 

What  has  been  said  as  to  the  first  objection  in  effect  an- 
swers and  eliminates  the  second,  that  is,  whether  plaintiff 
can  maintain  the  action  against  defendant  as  an  active  par- 
ticipant with  plaintiff's  wife,  she  being  a  co-conspirator. 
Though  not  necessary,  it  may  not  be  amiss  to  cite  Rice  v. 
Niekerson,  9  Allen  (Mass.)  478,  85  Am.  Dec.  777,  refuting 
the  ai^^ument  based  upon  the  second  objection ;  for  the  sub- 
89  w.  Va. 
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stance  of  the  decision  ia  that  it  is  not  a  legitimate  defense 
to  an  action  for  depriving  plaintiff  of  the  lawful  custody  of 
the  child  that  defendant  acted  at  the  request  of  the  child's 
mother. 

The  third  ground,  that  is,  the  failure  to  aver  Iosb  of  ser- 
vices, is  also  not  fatal  though  it  may  sometimes  be  prudent 
to  insert  it  in  declarations  of  this  kind.  The  declaration 
does  state  facts  sufficient  to  show  that  no  substantial  bene- 
fit could  be  derived  from  the  services  of  the  child,  eighteen 
months  old.  Instead  of  its  being  a  source  of  income,  the 
expense  incident  to  its  maintenance,  support  and  training 
is  a  burden,  a  burden  more  than  compensated  by  the  com- 
fort and  pleasure  of  its  presence  as  a  member  of  the  house- 
hold it  is  true.  Besides,  loss  of  service  is  a  mere  fiction,  "an 
outworn  fiction,"  according  to  Hood  v.  Sudderth,  111  N,  C. 
215,  16  S.  E.  397;  Willeford  v.  Baile\/,  132  N.  C.  402,  43  S. 
E.  928;  Kirkpatrkk  v.  Lockkart,  2  Brev.   (S.  C)   276. 

There  may  be  circumstances  in  which  a  pleading  should 
use  the  phraee  omitted.  Apparently  it  was  so  used  in 
Taylor  v.  Chesapeake  &  Ohio  Kailway  Co.,  41  W.  Va.  704, 
24  S.  E.  631.  The  wages  of  the  son  had,  prior  to  his  death, 
contributed  to  the  support  of  the  father's  family,  and  the 
basis  of  the  action  was  the  loss  of  this  contribution.  As  the 
child  abducted  by  the  defendant  had  no  earning  capacity, 
an  averment  of  the  loss  of  service  would  mean  nothing  and 
plaintiff  could  not  by  proof  show  such  loss  had  the  declar- 
ation so  averred.  Would  the  action  prove  abortive  because 
of  such  failure?    An  affirmative  answer  would  be  ludicrous. 

At  an  early  date  the  common  law  afforded  the  parent  a 
right  of  action  for  the  abduction  of  his  child  only  when  the 
child  was  an  heir  in  whose  marriage  the  plaintiff  had  valu- 
able rights,  and  later  because  he  lost  the  child's  services. 
"The  modern  American  rule  seems,  however,  to  be  that  the 
parent  may  sue  without  alleging  or  proving  loss  of  ser^-ioes, 
which  seems  to  be  an  honest  result."  1  Schouler,  Mar., 
Div.,  Sep.,  &  Dom.  Rel.,  {6th.  Ed.)  Sec.  750.  In  the  same 
section  the  author  further  says;  "The  modern  authorities 
have  advanced  and  now  the  parent  can  recover  damages  for 
the  unlawful  taking  away  or  concealment  of  a  minor  child, 
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and  is  not  limited  to  cases  in  which  such  child  is  the  heir 

or  eldest  son   nor  are  the  damages  limited  to  the 

fiction  of  'loss  of  services'.     The  real  ground  of  action  is 

compensation   for   the   expense   and   injury for   the 

wrong  done  him  in  his  affections  and  the  destruction  of  his 
household,"  These  grounds  of  relief  by  way  of  damages  the 
declaration  sufficiently  states.  As  so  set  out,  plaintiff  has 
suffered  great  pain  and  mental  agony  and  was  hindered  and 
prevented  from  performing  and  transacting  his  necessary 
affairs  and  business  during  a  greater  part  of  that  time  (the 
absence  of  the  child),  and  because  of  the  abduction  "was 
put  to  great  costs,  expenses,  time  and  attorneys'  fees  in  and 
about  endeavoring  to  secure  possession,  custody,  care,  con- 
trol and  education  of  the  child"  etc. 

What  relevancy  and  bearing  defendant's  reliance  upon 
section  7  chapter  80,  Acts  1921,  has  or  can  have  upon  the 
sufficiency  of  the  declaration  or  upon  the  right  of  the  plain- 
tiff to  maintain  the  action  it  is  difficult  to  perceive.  The 
chapter  amends  and  reenacts  sections  1,  3  and  7  of  Chapter 
82  of  the  Code  relating  to  guardians  and  wards.  As  so 
amended,  section  1  confers  authority  upon  the  father  or 
mother  to  appoint  by  will  a  guardian  for  his  or  ber  child 
born  or  to  be  born  and  for  such  time  durir^  infancy  as  he 
or  she  may  direct;  and  section  3  like  authority  upon  the 
County  Court  to  appoint  a  guardian  where  the  minor  has 
any  estate  therein,  provided  the  father  or  mother  has  not 
done  SO;  or  if  there  be  no  father  or  mother  living  then  it 
(the  County  Court)  shall  appoint  as  such  guardian  his 
nearest  of  kin  residing  in  the  County  wherein  such  minor 
resides  or  has  any  estate  (and)  competent  to  act  as  such 
guardian  and  if  there  be  no  father  or  mother  or  next  of  kin 
the  court  shall  appoint  some  suitable  person  guardian  for 
such  minor.  Section  7  purports  to  give  a  guardian  appointed 
pursuant  to  the  terms  of  section  3  the  custody  of  his  ward 
and  the  possession,  care  and  management  of  his  estate,  real 
and  personal,  and  out  of  the  proceeds  of  the  same  provide 
for  the  maintenance  and  support  of  the  ward  but  the  father 
or  mother  of  such  ward  shall  be  entitled  to  the  custody  of 
the  person  of  such  minor  and  to  the  care  of  his  education 
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and  if  liviiijt  together  shall  be  joint  guardians  of  their  minor 
child  or  children  with  equal  powers,  rights  and  duties  in 
respect  to  their  custody,  control,  and  of  the  services  and 
earnings  of  such  minor  child  or  children  and  neither  shall 
have  any  right  paramount  to  that  of  the  other  as  to  such 
custody,  control,  services  and  earnings. 

The  plaintiff  and  bis  wife  presumably  are  not  living  to- 
gether and  were  not  when  the  Circuit  Court  restored  to 
plaintiff  the  care  and  custody  of  their  child.  That  ri^ht 
thereby  became  an  adjudicated  matter  as  between  the  father 
and  mother  according  to  the  declaration  and  as  to  the  merits 
as  the  case  now  appears  the  right  to  the  custody  of  the  child 
is  foreclosed. 

Our  opinion,  therefore,  is  that  the  Circuit  Court  erred  in 
the  ruling  upon  the  demurrer  and  that  instead  of  holding  the 
declaration  insufficient  it  should  have  held  it  sufficient  and 
our  order  will  so  certify. 

Reversed;  Demurrer  overruled. 


CHARLESTON. 

State  v.  Amanda  Belle  Snvder. 
Submitted  September  7,  1921.     Decided  September  20,  1921. 

1.  Statutes — Older  of  Two  Btatutea  Dealing  with  Same  Subject 

so  Repugnant  That  Both  (Cannot  Co-erist  Repealed  by  im- 
plication. 

Repeal  of  one  statute  by  another  by  implication  la  not  favor- 
ed yet  such  method  is  allocable  when  tbe  statutes  deal  with 
the  same  subject  matter  and  are  so  repungent  that  both  can 
not  co-exist,  and  If  so.  the  older  must  yield  to  the  later,  It 
being  the  last  legislative  declaration  upon  the  subject,  (p. 
100). 

2.  DivoicE^i8(ofk(e   Prohibiting   Divorcee'i   RevMrrving    Within 

Time  Prescribed    by    the    Statute  and   the  Decree   RepeaJi 

Prior  Act  Exonerating  from  Crimiiml  Liability. 

Section  7,  chapter  73,  Acts  1915,  section  7,  chapter  64,  Code 

1918,  relating  to  the  right  of  a  divorcee  to  remarry  within  the 

time  prescribed  by  the  section  and  by  the  decree,  except  to  the 

80  W,  V«. 
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plaintID  In  the  proceeding  unless  the  decree  Is  modifled  In 
that  respect  as  therein  provided  in  the  section,  impliedly  re- 
peals section  2,  chapter  149,  Code,  exonerating  a  divorcee  from 
the  crtmtnal  liability  tor  the  Tlolatlon  of  the  sactlon  Im- 
mediately preceding  the  latter,     (p.  100). 

3.  Same — Legislature   May    Au-thorixe    Decree    Frokibiting    Re- 

marriage of  Party  at  Fault  Within  Five  Yearg  UnJeai  With 

The  legislature  lawfully  may  authorise  a  provielon  In  a 
divorce  decree  prohibiting  the  remarriage  of  the  party  at  fault 
within  five  years  from  the  date  of  the  decree  eicept  to  tbe 
platntift,  unless  after  the  expiration  of  one  year  from  such 
date  the  Court  modlflea  the  restraint  upon  the  application  of 
Boch  part;  supported  by  proof  that  "by  reason  of  his  or  her 
life  and  conduct  since  the  date  of  the  decree"  he  or  she  "la 
entitled  to  such   relief."     (p.  99). 

4.  BAMt>-— Divorcee  Remarrying     Within      Time     Prohibited  by 

Statute  ond  Decree  is  Criminally  IMVte  at  in  the  Aitenoe  of 

Divorce. 

A  remarriage  of  such  person  contrary  to  the  prohibition 
unless  the  decree  Is  so  modifled,  renders  blm  or  her  "criminal- 
ly liable  tbe  same  as  if  no  divorce  had  been  granted."  (p. 
99). 

Certified  from  Circuit  Court,  Barbour  County. 

Amanda  Belle  Snyder  was  indicted  for  a  felony  for  marry- 
ing within  the  time  in  which  she  was  forbidden  to  marry 
by  a  divorce  decree  under  Code  1918,  c,  64.  §  14  (Code  Supp. 
1918,  §  3648a),  Defendant's  demurrer  to  and  motion  to 
quash  the  indictment  were  overruled,  and  the  court  certified 
its  action  for  review. 

Affirmed. 

E.  T.  England,  Attorney  General,  and  R.  Dennis  Steed, 
Assistant  Attorney  General,  for  plaintiff. 
George  rf-  WScot.  for  defendant. 

Lynch,  JrooE: 

Marion  L.  Snyder  and  Amanda  Belle  Cross  duly  entered 
into  the  marital  relation  in  Barbour  County,  this  State,  in 
the  year  1910  and  thereafter  until  1920  remained  husband 
and  wife,  when  at  the  suit  of  the  husband  the  Circuit  Court 
of  that  county  at  the  1920  September  term  granted  him  a 
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divorce  from  her  and  in  the  decree  forbade  her,  as  the  party 
at  fault,  to  remarry  within  five  years  from  its  date  except 
to  the  plaintiff.  This  prohibition  she  disregarded  or  ignored 
and  within  a  few  days  after  the  date  of  the  dissolation  order 
intermarried  with  William  Harvey  in  Barbour  County  and 
this  indictment  chai^ii^  her  with  having  thereby  committed 
a  felony  soon  followed.  The  authority  for  the  accusation,  if 
any,  is  see.  14,  eh.  73,  Acts  of  1915,  now  sec.  14,  ch.  64, 
Code  1918 : 

"Neither  party  to  a  divorce  suit  shall  again  marry  within 
six  months  from  the  date  of  a  decree  of  divorce;  but  this 
provision  shall  not  apply  to,  or  prohibit  the  divorced  parties 
from  being  remarried  to  each  other  at  any  time.  The  court 
may  further  prohibit  the  guilty  party  from  marrying  within 
a  certain  time,  to  be  fixed  in  the  decree,  not  to  exceed  five 
years  from  the  date  of  the  decree ;  and  any  marriage  con- 
tracted by  the  parties,  or  either  of  them,  except  a  remarriage 
by  the  divorced  parties  to  each  other,  within  the  prohibited 
period,  shall  be  void,  and  the  party  shall  be  criminally  liable 
the  same  as  if  no  divorce  had  been  granted.  The  court  may, 
at  any  time  after  the  expiration  of  one  year,  modify  the 
restraint  imposed  upon  the  guilty  party,  upon  it  beii^ 
shown  that  such  person,  by  reason  of  his  or  her  life  and  con- 
duet,  since  the  date  of  the  decree,  is  entitled  to  such  relief." 

To  the  indictment  and  each  of  its  two  counts  defendant 
demurred  and  moved  to  quash  it.  Each  challenge  to  its 
sufficiency  having  been  over-ruled,  the  Court  certified  here 
its  action  thereon  for  review.  The  first  point  considered  is 
the  omission  of  an  averment  of  cohabitation  in  this  state  by 
the  parties  to  the  subsequent  marriage,  a  relation  prohibited 
by  the  decree  until  after  the  expiration  of  five  years  unless 
the  restraint  be  removed  in  the  manner  provided  by  the 
statute.  There  is  in  the  section  no  hint  of  the  necessity  for 
such  an  averment.  It  is  agaiast  the  solemnization  of  the 
marriage,  the  uniting  of  a  divorced  husband  or  wife  whose 
conduct  made  necessary  and  expedient  recourse  to  the  suit 
for  relief,  that  the  statute  inveighs.  So  considered,  the  of- 
fense is  complete  when  the  prohibited  ceremony  is  performed. 
Cohabitation  is  not  an  element  of  the  criminal  act  when  com- 
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mitted  within  this  state,  as  in  this  instance  it  was.  Had  the 
defendant  and  Harvey  entered  into  the  marriage  relation 
in  another  state  in  order  to  escape  the  consequences  of  the 
forbidden  act,  their  return  to  and  cohabitation  in  this  state 
may  have  had  some  effect  upon  the  guilt  of  the  accuaed. 
But  no  such  case  is  presented  for  decision. 

The  right  and  duty  of  the  l^islature  to  provide  just  and 
reasonable  regulations  for  marriage  and  divorce  is  imper- 
ative for  the  sake  of  morality  and  decency  as  matters  of  pub- 
lic coucern  and  for  the  safety  of  those  more  immediately 
affected.  No  institution  has  a  more  direct  influence  or  a 
more  important  relation  in  life  than  marriage.  Civilization 
in  large  measure  depends  upon  it  and  governments  are  so- 
licitous to  preserve  and  safeguard  its  sanctity.  They  have 
also  taken  the  utmost  precaution  to  prescribe  the  causes  and 
r^ulate  the  manner  for  the  annulment  of  marriages.  From 
an  early  period  the  English  Parliament  reserved  to  itself 
the  right  not  merely  to  prescribe  the  causes  warranting 
divorce  from  the  bonds  of  matrimony  but  to  grant  the  annul- 
ment of  marriages  for  such  causes,  as  did  also  the  legislative 
assemblies  of  the  American  Colonies  prior  to  the  Revolution. 
Now  the  judiciary  of  the  several  states  may  grant  divorces, 
subject,  however,  to  such  regulatory  enactments  as  the  state 
legislatures  may  deem  necessary  or  expedient  for  the  pro- 
tection of  the  public  and  the  parties  interested.  It  was  for 
this  purpose  that  section  14  became  a  part  of  the  laws  of 
this  state.    Its  provisions  are  not  unusual  or  extraordinary. 

Illinois,  Kansas  and  Virginia  have  similar  laws.  Some  of 
them  authorize  the  inhibition  of  the  marriage  of  the  party 
whose  disloyalty  to  the  marriage  vows  warrants  the  dissolu- 
tion of  the  marriage  alliance  during  the  lifetime  of  the 
party  not  so  at  fault,  unless  the  provision  in  the  decree  is 
modified  subsequently  upon  the  application  of  the  party  so 
prohibited.  These  statutes  the  highest  courts  of  the  states 
named  have  upheld  as  valid  and  enforceable  against  the 
transgressor  though  with  some  relaxation  where  the  rights 
of  the  innocent  issues  of  the  marriage  were  involved  or  the 
marriage  was  solemnized  in  a  state  other  than  the  one  that 
enacted  the  statute.    See  Olsen  v.  People,  219  III.  400 ;  Hobbs 
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V.  Hobbs,  279  111.  163;  Durland  v.  Durland,  67  Kan.  734,  63 
L.  R.  A.  959. 

Ill  Mustek  V,  Musiek,  88  Va,  12,  the  Supreme  Court  of  Vir- 
ginia held  valid  an  act  conferring  upon  the  courts  of  the' 
state  authority  to  prohibit  the  marriage  of  the  guilty  party 
at  any  time  while  the  decree  remained  in  full  force  and 
effect.  In  all  such  legislation  provisions  appear  for  the  re- 
laxation or  modification  of  the  inhibition  upon  the  appliea- 
tioii  of  the  party  restrained  supported  by  proof  sufScient 
to  show  reformation  on  his  or  her  part,  as  does  section  14 
of  chapter  64  Code  1918. 

The  main,  if  not  the  most  serious  objection  to  the  indict- 
ment is  the  character  of  the  charge  against  the  accused.  For 
her  the  argument  is  that  according  to  section  2  of  chapter 
149  of  the  Code  she  can  not  be  proceeded  against  as  for  a 
bigamous  marriage  entered  into  after  the  date  of  the  divorce 
decree,  and  that  she  can  be  prosecuted,  if  at  all,  for  no  offense 
other  than  a  misdemeanor.  That  section  considered  alone 
does  tend  to  support  her  contention.  But  does  not 
section  14  of  chapter  64  repeal,  at  least  by  implication,  sec- 
tion 2  of  chapter  149  f  The  first  two  sections  of  that  chap- 
ter appear  with  slight  alterations  in  language  in  the  Code 
of  1860  and  subsequent  Codes,  especially  since  1882.  If  the 
law  in  this  state  is  as  she  contends,  the  marriage  between  her 
and  Harvey  is  not  bigamous,  or  perhaps  more  properly,  not 
polygamous.  Section  2  of  chapter  149  is  an  old  statute; 
section  14  of  chapter  73,  Acts  1915,  now  section  14  of  chap- 
ter 64  of  the  Code,  a  much  later  one  and  contains  the  usual 
repealing  clause.  They  deal  with  the  same  subject,  the  effect 
to  be  given  to  section  1  of  chapter  149  when  the  party  in- 
dieted  is  a  divorcee.  The  first  or  older  section  exonerates  her 
from  criminal  liability,  the  later  one  in  effect  repeals  the  other 
and  fixes  liability  upon  her.  They  treat  of  the  effect  of  a 
divorce.  Their  provisions  are  repugnant,  each  to  the  other, 
and  their  inconsistency  is  too  palpable  to  admit  of  their  co- 
existence as  the  law  applicable  to  the  facts  averred  in  the  in- 
dictment. If  they  can  not  stand  together,  one  must  fall. 
In  such  case  the  later  law  must  prevail  as  the  last  expression 
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of  the  legislative  will  on  the  subject.  This  is  true  though  the 
repeal  of  the  prior  statute  is  by  implication,  a  method  of  re- 
peal not  favored  but  sanctioned  only  where  the  repugnancy 
is  obTious.  See  12  Enc.  Dig.  for  Virginia  and  West  Virginia, 
page  780. 

There  seems  to  be  no  valid  objection  to  the  second  count, 
at  least  as  urged  in  argument.  Our  opinion  then  is  to  ap- 
prove the  rulings  upon  the  demurrer  and  motion  to  quash  and 
to  certify  the  result  of  our  investigation  to  the  Circuit  Court 
of  Barbour  County. 

Reversed;  Demurrer  overruled. 


CHARLESTON. 

Na-wonal  Metal  Edge  Box  Co,  v.  The  Hub. 
Submitted  September  20, 1921.    Decided  September  27, 1921: 

1.  Tbial — Special  Jury  Findings  Must  Be  Incontiatent  with  Ver- 

dict to  be  Controllino. 

Sp«clal  flndlnga  ol  a  Jury  must  be  InconeiBtent  with  the 
verdict  in  order  to  be  controlling,  and  such  inconitstency 
must  appear  after  ezcludlng  every  reasonable  concluBlon  that 
would  authorize  the  verdict,     (p.  104). 

2.  Affeai.  and  Ebbob — Under  the  Condition  of  the  Record,  HeUt 

That  the  Evidence  Will  tie  Considered  to  Determine  BeU- 

vancy  of  Special  Findings. 

In  assumpsit  where  the  declaration  contains  the  common 
counts  only,  with  bill  of  particulars  filed,  and  defendant  pleads 
the  general  issup  without  filing  particular  grounds  of  de- 
fense, and  there  Is  a  verdict  for  plaintiff  accompanied  by 
Bpeclal  findings  relative  to  some  controversy  not  fully  ascer- 
tainable from  the  pleadings,  the  court  wll]  inspect  and  con- 
sider the  eyldence  In  order  to  ascertain  the  relevancy  of  such 
Bpecial  flndlugB,  and  to  throw  light  upon  their  consistency  or 
Inconsistency  with  the  verdict,     (p.  107), 

8.  Same — Evidence  Considered  to  Determine  Whether  There  was 
a  Real  Conflict  Between  Special  Findings  and  Verdict  for 
Plaintiff. 

Where  the  verdict  Is  for  plaintiff  In  an  action  ol  assumpsit 
for  pasteboard  boxes  sold  and  delivered,    on    which    certain 
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printlns  in  brown  Inb  was  ordered,  accompaaled  by  a  special 
finding  that  tbe  printing  was  not  done  b;  plaintiff  In  a  worh- 
manllke  manner  (or  the  purposes  Intended,  such  specia]  find- 
ing Is  not  necesarlly  In  Irreconcilable  conflict  with  the  ver- 
dict, as  It  does  not  preclude  a  walrer  of  Inferior  workmanship 
in  the  printing  by  the  defendant;  and  where  the  pleadings  do 
not  specifically  raise  this  Issue,  the  court  will  consider  the 
evidence  In  order  to  Interpret  ttie  special  finding,  and  ascer- 
tain If  there  be  any  real  conflict  wtth  the  verdict,     (p.  lOS). 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  the  National  Metal  Edge  Box  Company  against 
The  Hub.  Verdict  and  judgment  for  plaintiff,  and  the  de- 
fendant brings  error. 

James  W.  Ewing,  G.  Alan  Garden  and  J.  Bernard  Hand- 
Ian,  for  plaintiff  in  error. 
A.  E.  Bryant,  for  defendant  in  error. 

LivEajY,  Judge: 

Judgment  for  plaintiff  having  been  rendered  on  a  -verdict 
accompanied  by  answers  to  special  inter n^atories,  defendant 
prosecutes  this  writ  of  error. 

Plaintiff  received  an  order  from  defendant  for  eleven  thou- 
sand pasteboard  boxes  to  be  used  for  the  purpose  of  contain- 
ing clothing  and  other  merchandise  in  which  defendant's 
customers  could  carry  away  purchases  made  by  them.  The 
order  was  for  three  sizes  to  be  made  of  gray  granite  jute 
board,  (same  material  as  defendant  had  for  several  years  pur- 
chased from  plaintiff)  with  certain  printing,  "printed  top 
and  bottom  as  had  (formerly  printed)  with  exception  printed 
with  Brown  Ink  in  place  of  Blue."  The  total  price  for  this 
order  amounted  to  $394.40,  the  amount  for  which  this  action 
was  afterwards  instituted.  Defendant,  for  six  or  seven 
years  prior  to  this  order  given  in  1913,  had  been  purchasing 
similar  boxes  from  plaintiff,  with  the  same  printing  thereon 
in  blue,  but  havinjt  changed  its  other  advertising  matter  1o 
brown,   desired   the   printing  on   these  boxes  to  be  of  like 
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color— heiiep  the  notation  on  the  order,  "printed  with  Brown 
Ink  in  place  of  Blue."  It  i-s  over  this  change  in  the  color 
of  the  printing  that  this  litigation  arises.  Upon  the  re- 
ceipt of  the  first  shipment  of  6,150  boxes,  defendant,  The 
Hub,  promptly  wired  plaintiff,  the  Box  Company:  "Let  us 
know  what  disposition  you  want  us  to  make  of  boxes  just  re- 
ceived, they  are  printed  in  red  in  place  of  brown  as  ordered 
and  we  cannot  use  same.  Answer  at  once."  This  telegram 
was  followed  by  a  letter  of  the  same  import  to  the  effect  that 
the  boxes  were  printed  in  red  instead  of  brown  as  ordered ; 
that  the  boxes  would  not  be  used  for  that  reason,  and  asking 
for  instructions  to  be  given  the  transportation  company  to 
which  the  boxes  had  been  returned.  The  box  company  im- 
mediately replied  that  it  had  followed  the  instructions  con- 
tained in  the  order  and  had  used  a  printing  ink  known  as 
Brown  No.  2110X  prepared  by  Johnson  &  Co.,  ink  manu- 
facturers and  dealers;  that  upon  inquiry  at  their  factory  they 
found  that  2000  more  of  the  boxes  had  been  prepared  and 
printed  with  the  same  ink,  but  that  if  The  Hub  wanted  tbe 
remainder  of  the  order  printed  in  any  other  color  of  ink, 
the  same  would  be  promptly  filled,  and  asking  The  Hub  to 
reconstder  and  use  those  already  sent,  and  those  already  cnt 
and  printed  and  at  the  factory.  Considerable  correspondence 
followed,  the  Hub  insisting  that  the  color  of  the  printing 
wa.s  not  what  was  wanted,  and  the  box  company  insisting  that 
the  printing  was  in  brown  ink  as  ordered.  Finally  The 
Hub  refused  to  take  or  pay  for  any  of  the  boxes,  placed  the 
same  or<ler  elsewhere  at  a  less  price,  and  invited  litigation 
to  test  liability.  The  defendant.  The  Hub,  in  all  this  cor- 
respondence placed  the  refusal  solely  upon  the  reason  that 
the  color  was  not  what  was  ordered.  No  claim  was  made  by 
it  that  the  material  used  in  the  boxes  or  workmanship  in 
the  printing  was  not  satisfactory.  The  claim  of  inferior 
material  and  unworkmanlike  manner  of  printing  vfWi  not 
made  or  attempted  to  be  asserted  until  after  the  first  trial  in 
1914,  when  the  jury  failed  to  agree.  Action  of  assumpsit 
was  promptly  instituted,  the  declaration  containing  the  com- 
mon counts  only,  defendant  asked  for  bill  of  particulars, 
which  wa«  furnished,  the  general  issue  of  non  assumpsit  was 
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pleaded,  and  the  case  went  to  trial  in  1914  and  the  jury 
dis^reed.  The  following  year  another  trial  was  had  on  the 
same  pleadings  and  the  jury  disagreed.  The  followiiig  year 
this  trial  was  had,  resultii^  in  a  verdict  and  judgment  for 
plaintiff  for  $190.00.  Interrogatories  were  asked  by  the 
plaintiff  and  given  to  the  jury  and  answered  as  follows : 

"Question  1.  'Did  the  plaintiff,  iu  furnishing  the  quality 
of  material  used  in  the  hoses,  substantially  comply  with  the 
terms  and  conditions  of  the  order : 

"Answer.     Yes.      "Fred  F.  Cowl,  Foreman.' 

"Question  2.  'Did  the  plaintiff,  in  printing  the  boxes  m 
question,  print  them  in  a  workmanlike  manner  for  the  pur- 
poses intended ' 

"Answer.      No. 

"Fred  P.  Cowl,  Foreman.' 

"Question  3.  'Did  the  plaintiff,  in  printii^  the  boxes  in 
question,  use  the  ink  whose  color  is  cla-ssed  as  brown  J 

"Answer.      Yes. 

"Fred  P.  Cowl.  Foreman." 

Defendant  moved  for  judgment  notwithstandiiip  the  ver- 
dict on  the  fcround  that  the  answer  to  Question  2  being  iu 
the  negative  was  inconsistent  with  the  general  verdict  and 
was  controlling.  The  motion  was  overruled  and  defend- 
ant excepted.  Other  motions,  including  one  for  new  trial, 
were  overruled  and  exceptions  taken.  Exceptions  were  al- 
so taken  to  the  action  of  the  court  in  giving  and  refusing 
to  give  instructions.  These  are  all  as-signed  as  error,  biit 
none  of  them  is  pressed  here  in  argument  except  assignment 
No,  4,  relating  to  the  refusal  of  the  court  to  enter  judgment 
for  defendant,  notwithstanding  the  general  verdict,  because 
of  the  answer  to  Question  2,  which  is  asserted  to  be  controll- 
ing ;  and,  under  the  well  known  rule  of  this  court,  only  that 
assignment  of  error  will  be  considered,  the  others  not  being 
briefed  or  insisted  upon  in  argument. 

It  may  be  stated  here  that  the  main  controversy  seems  to 
have  been  over  the  color  of  the  printing,  quite  a  number  of 
expert  witnesses  having  been  examined  on  each  side,  some 
testifying  that  the  color  was  red,  others  maroon,  and  others 
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brown.  Samples  of  the  printing  were  exhibited  to  the  juiy, 
which  found  that  the  ink  used  was  of  a  color  classed  as 
brown.  The  order  for  the  boxes  required  the  printing  to  be 
"with  Brown  Ink  in  place  of  Bine." 

Defendant  insists  that  in  considering  its  4th  assignment 
of  error  this  court  should  follow  the  dicta  found  in  the  opin- 
ion of  Judge  Holt  in  the  case  of  Penninsular  Land  Co.  V. 
Franklin  Ins.  Co.,  35  W.  Va.  666,  which  reads:  "Upon  mo- 
tion for  judgment  no  question  is  entertained  as  to  their  in- 
consistency with  the  evidence  nor  is  the  evidence  considered, 
but  only  the  pleadings,  special  findings,  and  general  verdict." 
It  will  be  seen  that  Judge  Holt  took  his  epitome  of  the  rules 
and  proceedings,  where  special  findings  are  soi^fat,  from 
Thompson  on  Trials,  who  bases  his  text  upon  certain  decisions 
of  the  Indiana  Supreme  Court.  It  may  be  instructive  to 
examine  these  decisions.  They  indicate  that  the  evidence 
will  not  be  reviewed,  but,  if  from  inspection  of  the  plead- 
ings, the  special  findings,  and  the  verdict,  it  may  be  seen  that 
any  antagonism  between  the  special  findings  and  the  verdict 
eould  have  been  removed  by  any  legitimate  evidence  admis- 
sible under  the  issue,  then  the  verdict  will  be  upheld,  and 
the  apparent  inconsistency  repelled.  They  seem  to  con- 
sider evidence  given,  which  might  have  been  given.  The 
tendency  is  to  uphold  the  verdict  upon  any  reasonable  theory, 
or  view,  that  will  harmonize  the  special  finding  therewith. 
We  cannot  see  why  the  evidence  cannot  be  inspected  and  con- 
sidered if  light  may  be  given  thereby,  especially  where  the 
pleadings  are  general  and  it  is  not  clear  therefrom  what  cause 
induced  the  special  inquiry. 

Murray  V.  PhUHps,  59  Ind.  56,  holds,  that  where  the  special 
findings  are  not  inconsistent  with  the  general  verdict,  then  a 
motion  for  judgment  on  the  special  findings  will  not  be  sus- 
tained on  the  ground  that  the  special  findings  are  not  in 
accord  with  the  evidence.  It  is  apparent  that  there  would 
be  no  necessity  or  propriety  in  going  to  the  evidence  for 
any  purpose,  the  special  finding  being  in  accord  with  tha 
general  verdict. 

In  Cox  V.  Bailiff,  105  Ind.  374,  a  suit  for  possession  of 
land,  the  special  findings  were  to  the  effect  that  plaintiff 
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had  legal  title  to  the  land,  but  that  there  was  an  ^reemeat 
between  the  parties  that  defendant  should  have  a  reconvey- 
ance of  the  laud  if  he  paid  to  plaintiff  the  money  he  had  paid 
out  and  expended.  The  general  verdict  was  for  the  defend- 
ant. The  plaintiff  moved  for  judgment  on  the  special  find- 
ings, "and  documentary  evidence  in  the  cause, "  which  mo- 
tion the  court  denied,  holding  that  the  special  findii^s  were 
not  necessarily  inconsistent  with  the  general  verdict.  The 
defendant  might  have  been  lawfully  entitled  to  the  posses- 
sion notwithstanding  plaintiff's  legal  title  as  shown  by  the 
documentary  evidence. 

In  Pennsylvania  v.  Smiih,  98  Ind.  42,  the  court  held  that  in 
reviewing  a  ruling  on  motion  for  judgment  upon  answers  to 
interrogatories  notwithstanding  the  general  verdict,  the 
evidence  could  not  be  inspected,  but  in  order  that  the  answers 
must  control  and  override  the  verdict,  there  must  be  between 
them  an  antagonism  which  could  not  be  removed  hy  any  evi- 
dence admissible  under  the  issue.  While  the  court  would  not 
inspect  the  evidence,  it  would  presume  that  evidence  had 
gone  to  the  jury  sulJicient  to  override  an  antagonism,  if  the 
antagonism  was  such  as  could  have  been  removed  by  evidence. 
The  court  presumes  that  done  which  might  have  been  done. 

In  Pittsburgh,  Cin.  £  St.  L.  By.  Co.  v.  Martin,  82  Ind-  476, 
it  was  held:  "In  considering  a  motion  for  judgment  on 
special  findings,  notwithstanding  a  general  verdict,  no  refer- 
ence can  be  had  to  the  evidence  given,  but  if  by  any  con- 
ceivable evidence  admissible  under  the  issues,  the  special 
findings  can  be  reconciled  with  the  general  verdict,  the  mo- 
tion should  be  denied."  The  court  further  said,  p.  480, 
"The  general  verdict  prevails  over  the  special  findings,  if 
there  could  have  been,  under  the  issues,  proof  of  supposable 
facts,  not  inconsistent  with  those  specially  found,  sufficient 
to  reconcile  the  general  verdict  with  the  special  findings." 
Citing  various  authorities. 

In  Peninsular  Lund  Co.  v.  Franklin  Ins.  Co.,  supra,  the 
refusal  of  the  lower  court  to  permit  certain  interrogatories  to 
go  to  the  jury  was  under  review,  and  Judge  Holt  held  that 
even  if  the  questions  had  been  answered  in  favor  of  the  de- 
fendant their  apparent  antagonism  to  the  verdict  could  have 
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be^ii  reconciled  by  evidence  properly  admitted  under  the  is- 
sues. The  suit  was  on  an  insurance  policy,  and  interroga- 
tories were  asked  and  refused,  which,  if  submitted  and  ans- 
wered in  the  affirmative  (favorably  to  defendant)  would  have 
found  that  notice  of  the  loss  was  not  given  by  the  assured 
forthwith,  and  due  diligence  was  not  exercised  in  giving  no- 
tice of  loss ;  and  that  no  reason  existed  for  the  delay  in  giv- 
ing such  notice.  Notice  of  loss  under  the  policy  was  vital  to 
recovery.  And  the  court  said,  "But  may  not  the  general 
verdict  say  the  giving  of  any  notice  or  a  more  timely  notice 
was  waived  by  the  defendant,  if  there  was  any  evidence  tend- 
ing to  show  such  waiver,  and  thus  render  such  special  finding 
immaterial?"  Another  group  of  questions  if  given  and 
answered  most  favorably  to  defendant  was  to  the  effect  that 
the  assured  had  not  given  a  particular  account  of  the  loss 
within  thirty  days,  nor  a  particular  account  within  a  reason- 
able time  thereafter,  and  that  there  was  no  reason  for  such 
delay.  Judge  Holt  held  that  such  findings  would  not  neces- 
sarily be  inconsistent  with  the  verdict,  if  there  was  any  tend- 
ency of  any  evidence,  reasonably  and  fairly  considered,  to 
show  a  waiver  of  these  policy  requirements.  The  issue  on 
this  group  of  questions  was  made  up  by  plaintiff's  pleading, 
wherein  it  specially  replied  and  relied  upon  a  waiver.  Then 
the  Judge  reviewed  the  testimony  and  found  no  evidence  of  a 
waiver  and  concluded  that  this  group  of  interrogatories 
should  have  been  given,  the  pleadings  having  made  an  issue, 
a  vital  issue,  of  the  matters  covered  by  these  interrogatories. 
In  the  very  case  where  the  dicta  above  quoted  is  found,  the 
Judge  considered  the  evidence  to  see  if  the  proposed  interro- 
gatories were  pertinent. 

Jfi  it  nece-wary  to  look  to  the  evidence  in  the  case  at  bar? 
Can  we  say  that  the  answer  to  interrogatory  No.  2  is  irre- 
concilably inconsistent  with  the  verdict,  and  therefore  con- 
trolling? We  must  remember  that  special  findings  only 
override  the  verdict  when  both  cannot  stand,  and  the  an- 
tagonism must  be  apparent  on  the  face  of  the  record,  beyond 
the  possibility  of  teing  removed  by  any  evidence  l^itimately 
admissible  under  the  issue,  before  judgment  can  be  rendered 
non  obstante  veredicto.  2  Thompson  on  Trials  (2nd  ed.) 
89  w.  Va. 
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sec.  2691.  In  view  of  this  salutary  principle,  can  we  say 
tbat  this  special  iindiiig  that  the  plaintiff  did  not  print  the 
boxes  in  a  workmanlike  manner  for  the  purposes  intended 
is  necessarily  inconsistent  with  and  controlling  of  the  verdict 
under  the  issue?  Could  there  have  been  a  waiver  by  the 
defendant,  either  express  or  implied,  of  this  deficiency  in  the 
workmanship  in  the  printing  T  Let  us  consider  this  ques- 
tion of  waiver.  "Strict  compliance  with  the  terms  of  a  con- 
tract on  the  part  of  one  party  may  be  waived  by  the  other 
either  expressly  or  by  acts  or  declarations  indicating  a  re- 
linquishment of  the  provisions  of  the  contract.  And 
where  a  party  makes  specific  objections  to  the  sufficiency  of 
performance  he  is  held  to  waive  any  other  objections  he  may 
have."  C.  J.,  Vol.  13,  p.  694,  title  "Waiver  of  Defects." 
Any  party  to  a  contract  for  whose  benefit  anything  there- 
under is  to  be  done  may  dispense  with  any  part  of  it  or  cir- 
cumstance in  the  mode  of  performance.  6  R.  C.  h.  sec.  358. 
We  think  it  well  settled  that  a  waiver  of  the  benefit  of  any 
part  of  a  contract  may  be  made.  Then  if  such  waiver  could 
have  been  shown,  would  the  fact  that  the  printing  was  not 
done  in  a  workmanlike  manner,  as  found  by  answer  to  inter- 
rogatorj-  No.  2,  be  controUing  of  the  verdict  T  It  would  not 
be,  if  we  follow  the  rule  laid  down  by  the  Indiana  courts. 
The  interrogatory  could  have  been  properly  refused.  "Such 
judgment  (on  special  findings)  is  enterable  only  when  the 
special  findings  and  the  general  verdict  cannot  be  reconciled 
with  each  other,  under  any  supposable  facts  provable  under 
the  issues."  15  R.  C.  L.  p.  609,  sec.  49.  Special  findings 
will  not  control  the  verdict  unless  invincibly  opposed  to  it. 
No  presumptions  will  be  allowed  in  their  favor,  2  Thomp- 
son on  Trials,  sec.  2693.  The  Indiana  rule  would  make  it 
not  necessary  to  look  at  the  evidence.  But  the  action  is  in 
assumpsit  on  the  common  counts  with  bill  of  particulars, 
to  which  defendant  pleaded  the  general  issue,  which  does  not 
give  any  intimation  of  any  special  ground  of  defense,  and 
the  question  of  the  workmanship  in  the  printing  is  not  sharp- 
ly drawn  by  the  pleadings ;  and  we  think,  under  such  plead- 
ings, that  the  evidence  ought  to  be  looked  to  in  order  to  ascer- 
tain the  relevancy  and  effect  of  such  finding.      We  are  not  in 
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accord  with  the  holding  of  the  Indiana  court,  especially 
where  the  pleadings  are  so  general  as  to  make  it  necessary  to 
intelligently  ascertain  the  issue  or  contention  which  inspired 
the  interrogatory.  And  when  we  look  to  the  evidence,  as 
was  done  by  Jndge  Holt  in  Peninsular  Land  Co.  v,  Franklin 
Ins.  Co.,  supra,  in  order  to  ascertain  if  certain  interrogator- 
ies should  have  been  given,  we  find  ample  proof  that  de- 
fendant, in  the  inception,  when  the  first  shipment  o£  boxes 
was  delivered,  made  no  objection  to  the  workmanship  in  the 
printing,  but  repeatedly  stated,  as  sole  cause  for  refusal,  that 
the  printing  was  in  red,  and  not  in  brown  as  it  intended  to 
order,  and  the  record  shows  that  no  claim  or  defense  o£  de- 
fective workmanship  was  made  until  after  the  first  trial  in 
1914,  when  the  jury  failed  to  agree.  It  was  clearly  a  de- 
fense afterwards  thought  of  to  defeat  recovery,  "Where 
a  party  gives  a  reason  for  his  conduct  and  decision,  touching 
anything  involved  in  a  controversy,  he  cannot  after  litiga- 
tion has  began,  change  his  ground  and  put  his  conduct  upon 
another  different  consideration,"  ffixon  Map  Co.  v.  Nebraska 
Post  Co.,  98  N.  W.  872,  citii^  Ohio  M.  R.  Co.  v.  McCarthy, 
96  U.  S.  258;  Frenaer  v.  Dufrene,  58  Neb.  432^,  Ballou  v. 
Sherwood,  32  Neb,  666.  The  same  principle  is  announced 
in  Bradley  v.  Cole,  6  Hun.  660 ;  OUese  v.  Mobile  Fruit  and 
Trading  Co.,  211  111.  539.  Moreover,  similar  boxes  and  simi- 
lar printing  (except  in  blue)  had  been  furnished  to  defend- 
ant by  plaintiff  for  about  seven  years  prior  to  this  delivery, 
without  objection  or  question  as  to  quality  or  printing,  and 
the  plaintiff  was,  under  this  order,  which  specifically  stated 
"same  as  had,"  only  required  to  deliver  the  boxes  reasonably 
fit  for  the  purposes  for  which  they  were  to  be  used.  So,  it 
is  a  reasonable  conclusion,  warranted  by  the  evidence,  that 
althoi^h  the  jury,  in  response  to  the  interrogatory  found  that 
the  workmanship  in  printing  the  boxes  was  not  up  to  stand- 
ard, yet  the  jury  could  find  that  plaintiff  was  not  required 
to  make  them  conform  to  any  particular  standard,  or  that  de- 
fendant had  waived  this  defect  and  his  defense  based  thereon, 
and  consequently  the  verdict  should  be  for  plaintiff.  It  is 
significant  to  note  that  although  the  first  shipment  of  6,150 
boxes  and  the  2000  boxes  made,  printed  and  not  delivered  on 
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account  of  refusal  to  accept,  amounted  to  $283.20,  the  jury- 
found  in  the  sum  of  $190.00,  which  is  $93.20  less  than  they 
might  have  found.  Some  reason  existed  for  this  reduction 
of  the  agreed  purchase  price.  Hence,  in  the  light  of  the  evi- 
dence upon  this  issue  of  good  workmanship,  we  cannot  say 
that  the  reply  to  interrogatories  is  irreconcilable  with  the 
general  verdict.  The  special  finding  must  exclude  every 
reasonable  conclusion  that  will  authorize  a  recovery  on  the 
verdict. 

Further  evidencing  that  the  reply  to  interrogatory  No.  2 
is  not  irreconcilable  with  the  verdict  is  the  fact  that  by  iu- 
struction  No.  2,  given  to  the  jury  on  behalf  of  the  defend- 
ant, the  court  told  the  jury  that  if  plaintiff  "did  not  print 
the  boxes  ordered  by  The  Hub  in  brown  ink,  or  did  uot  print 
the  same  on  granite  gray  jute  board,  or  did  not  do  such  print- 
ing in  a  workmanlike  manner,  the  defendant  was  justified  in 
refusing  the  shipment  when  it  was  received,  and  is  not 
obliged  or  bound  to  pay  for  the  same."  Evidently  the  jury 
found  that  plaintiff  had  done  the  printing  in  a  workmanlike 
manner  sufficient  under  the  circumstances,  and  for  the  pur- 
poses for  which  they  were  printed;  or  considered  that  de- 
fendant bad  waived  that  defect  if  any,  and  found  for  plain- 
tiff, and  yet  could  consistently  say  with  their  verdict  that 
the  printing  was  not  done  in  a  workmanlike  manner. 

But  it  is  insisted  that  because  the  court  did  not  require 
specification  of  defense  under  sec.  46,  chap.  130,  Code,  and 
because  plaintiff  did  not  object  to  the  evidence  of  defendant's 
witnesses  on  the  question  of  good  workmanship,  when  tend- 
ered, it  made  an  issue  and  ought  to  be  bound  thereby.  The 
answer  to  this  contention  is  that  plaintiff,  by  its  evidence  to 
support  its  account  for  goods  sold  and  delivered,  showed 
that  defendant  had  refused  to  accept  the  goods  for  the  sole 
reason  that  the  printit^  was  red  instead  of  brown,  and  as  a 
legal  consequence  had  thereby  waived  its  after  discovered  de- 
fense of  bad  workmanship.  Until  it  was  shown  that  de- 
fendant had  not  waived  this  defense,  the  question  of  inferior 
workmanship  in  the  printing  was  immaterial,  and  any  con- 
troversy or  issue  thereon  was  false,  confusing  and  improperly 
raised.  It  often  occurs  in  the  hurry  and  confusion  of  jury 
89  w.  va. 
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trials  that  irrelevant  and  improper  evidence  goes  to  the  jury 
without  objection,  or  without  being  perceived  by  the  court. 
The  defendant  originated  this  false  issue,  but  the  jury,  while 
responding  to  it,  did  not  lose  s^ht  of  the  true  issue,  and 
rendered  its  verdict  accordingly. 

We  hold  that  the  special  finding  of  the  jury  is  not  incon- 
sistent and  irreconciliable  with  the  verdict,  under  the  plead- 
ings and  evidence,  and  affirm  the  judgment  entered  on  the 
13th  of  May,  1920. 

Affirmed. 


CHARLESTON. 

Jebry  J.  Hastings  v.  James  P.  Gbump  et  al. 
Submitted  September  29,  1921.    Decided  September  27,  1921. 

1.  JmioMEnT — Notice   of  Motion  for  Judgment  Serves  Both   at 

Froceat  and  Pleading. 

A  notice  of  motion  tor  Judgment,  given  pursuant  to  Chapter 
121  or  the  Code,  serreB  the  double  purpoee  ol  process  and 
pleading,     (p.  112). 

2.  Same— JWoHce  of  VoNon  for  Judgment  Mutt  State  Neceaiary 

Factt. 

The  rule  to  view  with  Indulgence  such  notice  as  a  pleading 
win  not  excuse  the  pleader  from  stating  tacts  necessary  to 
show  a  good  cause  of  action  against  defendant,     (p.  112). 

3.  Bills  and  Notes — To  Render  Endorser  £4abl«  Requiret  Pre- 

sentment and  Noticf^  in  the  Manner  8peci/ied. 

To  render  an  endorser  liable  on  a  negotiable  note,  it  must 
be  presented  at  the  particular  time  and  place  specified  therein 
and  thnelj  notice  ot  Its  dishonor  given  the  endorser,  unless 
it  Is  alleged  and  proven  that  he  In  seme  war  waived  such 
notice,     (p.  113). 

4.  Same — Notice  of  Judtjment   Against   Endorser  Failing  to  Al- 

lege Presentment.  Etc.,  is  Intufltcient. 

It  such  notice  for  judgment  against  an  endorser  tails  to 
allege  presentment  thereof  and  notice  ot  dishonor  or  waiver 
ot  such  noth:e  by  him,  the  cause  ot  action  is  not  sufficientljr 
ee  w.  v«. 
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pleaded,  and  a  demurrer  thereto  or  motion  to  Quaab  on  grounds 
going  to  the  right  ot  recovery  should  be  Bustalned.  (p.  113). 

Error  to  Circuit  Court,  Ohio  County- 
Action  by  Jerry  J.  Hastings  against  Jamee  F.  Oump  and 
others.      Defendant  Gump's  motion  to  quash  a  notice  for 
judgment  against  him  as  indorser  on  a  note  overruled,  and  he 
brings  error. 

Reversed  and  remanded. 

T.  8.  Bile]),  for  plaintiff  in  error, 
Neely  S  Lively,  for  defendant  in  error, 

lIiLLER,  Judge  l 

The  first  question  presented  is  whether  the  court  below 
erred  in  overruling  Gump's  motion  to  quash  the  notice  for 
judgment  against  him  as  endorser  upon  the  note  of  N.  F. 
Clark,  payable  to  and  endorsed  by  him  to  Hastir^s,  for 
$923.12. 

The  ground  of  Gump's  motion  to  quash  went  to  the  right 
of  plaintiff  to  recover  and  not  to  the  sufficiency  o£  the  notice 
as  process  to  answer  the  complaint,  in  that  it  was  not  alleged 
that  the  note  was  on  the  day  of  maturity  presented  for  pay- 
ment at  the  Exchange  Bank  of  Mannington,  W.  Va.,  and 
notice  of  its  dishonor  given  him,  or  waiver  by  him  of  such 
notice,  so  as  to  render  him  liable  as  endorser. 

In  our  practice  the  notice  of  such  motion,  given  pursuant 
to  the  provisions  of  Chapter  121  of  the  Code,  serves  the 
double  purpose  of  process  and  declaration  or  pleading. 
Security  Loan  d-  Trust  Co.  v.  Fields,  110  Va.  827,  67  S,  E. 
342.  As  process  in  this  case  the  notice  is  not  challenged;  its 
substance  is,  and  it  is  claimed  it  does  not  state  a  good  cause 
of  action  against  Gump,  endorser  on  the  note.  It  is  con- 
tended, however,  that  the  statute,  intended  to  give  a  speedy 
and  summary  remedy,  is  to  be  viewed  with  indulgence,  and 
that  strict  rules  of  pleading  should  not  be  applied.  Whila 
this  is  true,  the  rule  can  not  be  carried  to  the  extent  of  ex. 
empting  the  pleader  from  stating  the  facts  necessary  to  show 
a  good  cause  of  action  against  the  defendant.  Shepherd  v. 
Brown,  30  W.  Va.  13,  21;  Anderson  v.  Prince  and  Others, 
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60  W.  Va.  557,  and  eases  cited ;  Security  Loan  &  Trust  Co.  v. 
FieMs,  supra. 

To  reuder  an  endorser  liable  ou  such  a  notp,  the  statute. 
Chapter  98A  Code,  requires  presentment  and  notice  of  dis- 
honor. Thompson  v.  Curry,  79  W.  Va.  771;  Rutmisxel  v. 
White  Oak  Stave  Co.,  80  W.  Va.  400;  Demitig  National  BanJt 
r.  Baker,  83  W.  Va.  427,  98  S.  E.  438. 

In  the  case  at  bar  the  notice  does  sufficiently  connect  the 
defendant  Gump  with  the  note,  as  endorser,  and  conditionally 
liable  thereon.  But  his  liability  was  only  conditional,  and 
depended  on  the  due  and  proper  presentment  of  the  note  at 
the  time  and  place  of  payment,  and  notice  to  him  of  the  dis- 
honor thereof,  or  waiver  of  notice,  which  are  not  challenged, 
and  the  cause  of  action  against  him  is  inadequately  pleaded. 
Security  Loan  tfe  Trust  Co.  v.  Fields,  (Va.),  supra.  It  was 
60  held  also  in  Galbraith  v.  Shepard,  43  Wash.  698,  86  Pac. 
1113. 

We  reverse  the  judgment ;  and  the  motion  to  quash,  treated 
as  a  demurrer  to  the  imperfect  pleading,  is  sustained,  and  the 
case  remanded,  with  leave  to  plaintiff  to  amend  the  pleading 
if  so  advised,  with  costs  to  plaintiff  in  error  in  this  court. 
Reversed  and  remanded. 


CHARLESTON. 

Tina  V,  Bbown  et  als.  v.  RriE  Edna  Ebwin  et  als. 
Submitted  September  20,  1921.     Decided  September  27,  1921. 

1.  Eqcitx — XottritTitlanditiff    Rfturn    of    Commitiloner'i    Report 

and  Keadtnesi  for  Bearing,  DefenOant  in  Default  May  me 

Aniwer. 

Notwltbetandlng  the  retura  ot  a  commlsBloner's  report  In  a 
chancery  cause  and  readiness  of  the  cause  for  hearing  there- 
on, a  defendant  In  default  may  file  his  answer  to  the  bHl. 
(p.  119). 

2.  Samk— Where  Anticer  is  Limited  lo  Collateral  Branch,  Pro- 

ceeding May  Go  to  Decree  in  Main  Cause  ana  Matter  in 
Antwer  be  Continved. 

If  an  answer  so  Died  Is  not  delenalve  of  the  main  cause  ol 
action  and  is  limited   In   its  defense   to  a  collateral   branch 
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thereof,  susceptible  of  postponetnent  without  tnterterence  with 
or  delay  of  a  decree  In  the  main  cauM,  such  decree  majr  be 
entered  and  the  matter  arising  upon  the  answer  continued  for 
a  later  hearing  thereof,    (p.  119). 

Samk — /Insicpr  to  Bill  to  Enforce  Judgment  Lien  Impeaching 
Claim  of  Attomev'3  Lien.  Held  Not  a  Cross-Bill  Requiring 
or  Authorizing  Special  Reply. 

An  answer  to  allegations  In  a  bill  tor  enforcement  of  a 
Judgment  Hen,  Impeacbing  an  asserted  claim  of  an  attorney's 
Hen  on  such  Judgment  and  denying  the  existence  thereof,  re- 
sponslre  to  such  allegations  and  contradictory  thereof,  is  not  a 
cross-bill  nor  an  answer  in  the  nature  thereof,  requiring  or 
authorizing  a  special  reply  thereto,     (p.  119), 

Appkal  abd  Erbor — Bill  Bated  on  Fv,ll  Hearing  of  Evidence 
Before  Commitsioner  Will  Sot   Jte  Reversed  for   Lack   of 
a  Oeneral  Replication. 
A  decree  based  upon  a  full  and  fair  hearing  upon  evidence 

taken  before   a  commissioner  upon  a  proper  reference,  will 

not  be  reversed  for  lack  of  a  general  replication  to  an  answer. 

(p.  120). 

Attobkey  and  Clikbt — Attomej/  Obtaining  Decree  Han  Lien  on 
Fund  Arising  from,  itt  Enforcement  by  Another  Attorney. 
An  attorney  by  whom  a  Judgment  or  decree  has  been  ob- 
tained has  an  attorney's  Hen  upon  a  fund  arising  from  the 
enforcement  of  the  Hen  of  sucb  Judgment  or  decree  against  the 
land  of  the  debtor,  in  a  suit  proaecuted  for  the  plaintiff,  by 
another  attorney,     (p,  120). 

I.vFAKTs — Attorney  Map  Have  Lien  Upon  Decree  for  Fee  Ah 

tho*gh  Creditor  i»  an  Infant. 

It  iB  Immaterial  In  such  case,  that  the  creditor  is  an  Infant 
suing  by  his  next  friend,     (p.  121). 

3amb — Attomej/  Faying  Costs  and  Expenses  is  Subrogated  to 
Right  of  Next  Friend  to  Reimbursement,  if  Acting  in  Good 
Faith. 

A  next  friend  Incurring  costs  and  expenses  In  the  prosecu- 
tion of  a  suit  is  entHled  to  reimburaement  from  the  Infant, 
and,  in  equity,  tbe  attorney  paying  such  costs  and  expenses, 
is  subrogated  to  the  right  of  tbe  next  friend  against  the  in- 
fant, and  may  have  a  decree  against  the  fund,  for  his  servicea 
and  such  coats  and  expenses,  provided  the  next  friend  has  act- 

89  W.  V«. 
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ed  in  good  faith  and  with  reasonable  cantton,  In  eRorts  to  pro- 
tect the  interests  of  the  infant     (p.  121). 

8.  Aitobhex  and  Cuzht^ Attorney' »  Failure  to  Obtain  Bvedflo 

Relief  Bouf/ht  and  Taking  Alternative  Relief  Do  Sot  Pre- 

elude  Hit  Lien  for  Fee. 
.  Failure  of  an  attorney  to  obtain  the  relief  specifically  sought 
fn  a  suit  In  equity  and  necesBity  of  his  taking  alternatlTe  re- 
lief, under  the  prayer  for  general  relief,  do  not  preclude  right 
in  him  to  a  Hen  on  the  decree  actually  obtained,     (p.  121). 

9.  Same — An  Attorney  Has  a  Prior  Lien  on  Fund  Arising  From 

Enforcement   of  Decree  Procured    bjf  a  SuJiieguently  Bm- 

ployed  Attorney    Unleis  Expretily  or  Inipliedly  Aiienting 

OthervHse. 

An  attorney  by  whom  a  Judgment  or  decree  was  obtained  for 
bla  client  has  a  Hen  upon  a  fund  arising  from  enforcement 
of  such  judgment  or  decree  against  the  land  of  the  debtor,  by 
another  attorney  employed  by  hla  client,  prior  and  superior 
to  the  lien  thereon  of  such  subsequently  employed  attorney, 
nnlees  he  has  expressly  or  Impliedly  assented  to  such  subse- 
quent employment  or,  in  some  way,  relinquished  his  right  far- 
ther to  represent  his  client  In  the  matter,  or,  by  negligence  or 
other  misconduct  warranting  bis  discharge,  has  lost  it.  p. 
122). 

y    Appeal  from  Circuit  Court,  Doddridge  County. 

Suit  for  enforcement  of  the  lien  of  a  decree  by  Tina  V. 
Brown  and  others  against  Ruie  Edna  Erwin  and  others,  and 
from  a  decree  in  favor  of  the  plaintiffs  the  defendants  appeal. 

Affirmed. 

L.  W.  Chapman,  for  appellants. 

J.  V.  BImr,  J.  V.  Blair,  Jr.,  and  J.  Eamsey,  for  appellees. 

POPPENBARQER.  JUDGE : 

The  subject  matter  of  the  controversy  brought  up  by  this 
appeal  is  a  claim  of  a  lien  for  attorney's  fees  and  expenses, 
upon  a  fund  brought  into  the  hands  of  the  court  below, 
through  a  sate  of  real  estate  by  one  of  its  special  commis- 
sioners. Originally,  it  was  a  claim  of  a  lien  upon  a  decree 
obtained  by  one  attorney,  having  the  dignity,  force  and  effect 
of  a  judgment,  and  now  upon  a  fund  realized  upon  the  decree 
by  a  sale  of  the  property  upon  which  it-^was  a  lien,  in  a  sub- 
sequent snit  prosecuted  hy  another  attorney,  for  some  of 
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the  original  plaintiffs,  ^ho  also  claims  a  lien  upon  part  of 
it  for  his  services. 

This  eause  is  predicated  upon  the  result  of  the  decision  in 
Hansford  \.  Tate,  61  W.  Va.  207,  prosecuted  for  the  plain- 
tiffs by  J.  V.  Blair,  as  attorney,  and  closely  follows  it  in  order. 
Its  primary  object,  annullment  of  a  judicial  sale,  on  the 
ground  of  fraud  in  the  procurement  thereof,  having  failed 
in  respect  of  the  right  of  the  purchaser  and  the  decrees  in 
the  suit  in  which  the  sale  had  been  made,  Freeman  T.  Hans- 
ford, having  been  set  aside  only  in  so  far  as  vacation  thereof 
did  not  affect  the  title  of  the  purchaser,  Tate,  a  r^ht  to  have 
restitution  of  the  proceeds  of  the  sale  arose  in  favor  of  the 
plaintiffs,  which  the  trial  court  and  this  court  both  recog- 
nized. That  cause  was  disposed  of  in  this  court,  January  15, 
1907,  but  no  further  steps  therein  are  here  shown  to  have 
been  taken  until  July  16,  190$.  On  that  date,  a  personal 
decree  was  entered  therein,  in  favor  of  the  plaintiffs,  against 
A.  S.  Hansford  and  Joseph  Freeman,  but,  as  it  was  disdosed 
that  Hansford  had  received  all  of  the  money  obtained  by  the 
sale  of  the  land,  it  was  provided  that  nothing  should  be  col- 
lected from  Freeman,  until  after  exhanstion  of  all  of  Hans- 
ford's property.  This  being  a  final  decree,  as  to  the  lia- 
bility of  Hansford  and  Freeman,  there  were  no  doubt  pre- 
liminary proceedings  between  the  date  of  the  remand  of  the 
cause  and  the  entry  thereof,  which  have  not  been  brought  up. 
.  In  the  mean  time,  March  11,  1908,  two  of  the  plaintiffs, 
Tina  Y.  Brown  and  Essie  M.  McDonald,  are  alleged  to  have 
entered  into  a  contract  with  L.  W.  Chapman,  an  attorney,  by 
which  they  employed  him  to  collect  any  money  due  them  from 
Freeman,  Hansford,  Harvey  Smith,  next  friend  in  the  suit 
against  Tate  and  others,  and  J.  V.  Blair,  an  attorney  in  that 
suit,  and  obligated  themselves  to  pay  him  one-half  of  any 
sum  recovered.  These  two  of  the  six  original  plaintiffs,  all 
of  whom  were  infants,  thus  separated  themselves  from  the 
other  four.  At  the  date  of  this  contract,  Tina  V.  Brown 
had  become  of  age  and  married  one  W.  A.  Brown.  Easie 
M.  McDonald,  though  still  under  age,  was  also  married.  In 
her  deposition,  taken  before  the  commissioner  to  whom  this 
cause  was  first  referred,  Tina  V.  Brown  swore  her  husband 
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had  made  this  contract  and  signed  her  name  to  it  without  her 
knowledge  or  consent.  He  was  also  put  into  this  suit  as  the 
next  friend  of  Essie  M.  McDonald. 

The  object  of  this  suit  was  enforcement  of  the  lien  of  the 
decree  for  $1,730.00  against  Freeman  and  ^nsford,  obtained 
by  Blair  for  the  Hansford  children  in  their  suit  against  Tate, 
Freeman,  Hansford  and  others,  by  way  of  restitution  of  the 
proceeds  of  the  sale  of  their  land,  in  the  suit  brought  by 
Freeman  against  Hansford,  as  for  enforcement  of  a  vendor's 
lien,  in  pursuance  of  a  fraudulent  agreement  between  Hans- 
ford and  Freeman.  Tina  V.  Brown  and  Essie  M.  McDonald, 
the  latter  suing  by  her  next  friend,  W.  A.  Brown,  are  the 
plaintiffs,  and  all  the  other  beneficiaries  of  that  decree,  as 
well  as  Freeman,  Hansford,  Blair  and  the  Carter  Oil  Co. 
are  defendants.  Upon  sufficient  allegations,  the  bill  asserted 
a  lien  of  the  decree  upon  two  small  tracts  of  land  owned  by 
Hansford  and  nought  enforcement  thereof.  In  connection 
with  this  relief,  it  assailed  Blair's  claim  of  a  lien  upon 
that  decree,  charging  that  Blair  had  been  employed  by  Har- 
vey Smith  as  the  next  friend  of  the  plaintiffs  in  the  suit  in 
which  the  decree  was  obtained,  and  had  agreed  to  look  to  him 
for  his  fees  and  compensation,  and  had  also  assumed  pay- 
ment of  the  costs. 

On  a  date  not  disclosed  by  the  record,  Blair  interposed  a 
demurrer  to  the  bill.  No  other  defense  seems  to  have  been 
made  until  after  the  cause  was  referred  to  a  commissioner, 
for  ascertainment  and  report  of  the  facts  usually  requisite 
for  a  decree  in  such  causes.  The  commissioner  reported  the 
lien  of  the  decree  upon  said  tracts  of  land  and  upon  certain 
town  lots  in  Harrison  County,  W.  Va.,  Blair  having  had  ab- 
stracts thereof  recorded  in  both  Doddridge  and  Harrison 
counties.  He  also  divided  the  lien  among  the  six  owners 
thereof,  giving  each  $380,87,  and  allowed  Chapman  a  lien 
against  each  of  the  Interests  of  Tina  V.  Brown  and  Essie  M. 
McDonald,  for  the  sum  of  $190.43,  as  attorney's  fees,  by 
virtue  of  his  alleged  contract  with  them. 

An  order  entered  July  17,  1914,  recited  adjudication  of 
Blair's  lien,  a  second  reference  of  the  cause  to  another  com 
missioner  to  ascertain  the  amount  thereof,  and  omission  of 
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actual  entry  of  such  order,  and  directed  the  same  to  be  en- 
tered nunc  pro  tunc,  as  of  the  last  day  of  the  March  term, 
1914.  By  the  same  order,  the  court  sustained  an  objection  to 
the  filing  of  a  special  reply  to  Blair's  answer,  tendered  by  the 
plaintiffs,  and  rejected  the  same. 

The  commissioner's  report  was  filed  in  the  clerk's  ofBce  of 
the  court,  November  25,  1913.  According  to  a  recital  in  an 
order  entered  in  the  cause,  J.  V.  Blair  filed  his  answer  to  the 
bill,  December  1,  1913.  After  it  was  filed,  the  cause  came  on 
to  be  heard  upon  the  report  of  the  commissioner,  and  Blair 
then  excepted  to  the  report,  but  his  exception  was  overruled 
and  the  report,  confirmed.  By  the  same  order,  however,  the 
matters  arising  upon  his  answer  and  petition,  were  continued 
for  consideration  and  determination  after  the  sale  of  the  real 
estate,  so  as  to  bring  the  fund  into  court.  A  decree  of  sale 
was  then  entered,  in  which  Chapman  was  made  the  special 
commissioner  to  execute  it. 

Before  the  commissioner's  report  made  on  the  second  re- 
ference, was  returned,  the  real  estate  of  Hansford  was  sold, 
the  sale  confirmed  and  a  deed  made.  The  amount  realized 
from  the  sale  was  $744.00.  Thoujih  there  is  no  order  &\\ag 
it,  there  appears  in  the  printed  record,  a  petition  of  L.  W. 
Chapman,  claiminp  a  lien  in  his  favor,  on  this  fund,  for  at- 
torney 's  fees,  He  bases  this  claim  upon  the  contract  alleged 
to  have  been  made  between  him  and  his  clients.  In  this 
petition,  he  also  attacks  the  lien  claimed  by  Blair.  The  printed 
record  discloses  a  paper  signed  by  Chapman  in  his  individual 
capacity  and  as  special  commissioner,  purporting  to  be  his 
answer  to  the  answer  filed  by  Blair.  In  that  paper,  he  again 
sets  up  his  claim  and  denies  the  A'aTidity  of  the  claim  of 
Blair  and  also  attempti  to  interpose  the  statute  of  limita- 
tions to  the  latter  claim.  This  petition  seems  to  have  been 
filed  by  the  final  decree,  which  says  the  cause  came  on  to  be 
heard  upon  it  and  other  papers.  Another  paper  printed 
in  the  record  and  not  filed  by  any  order,  purports  to  be  an 
answer  of  Tina  V.  Brown,  L.  D,  Griffin,  administrator  of  Es- 
sie M.  McDonald,  who  died  pending  this  suit,  and  L.  W.  Chap- 
man as  special  commissioner  and  in  his  own  right,  to  the  peti- 
tion of  Harvey  Smith  filed  in  this  cause,  for  an  allowance  to 
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him,  for  services  rendered  as  next  friend  of  the  infant  plain- 
tiffs, in  their  suit  against  Tate  and  others. 

The  first,  second  and  third  assignments  of  error  are  based 
upon  the  tardiness  of  Blair  in  the  filing  of  his  answer  and  his 
failure  to  make  his  defense  before  the  commis-sioner  and  the 
effect  of  the  confirmation  of  the  first  commissioner's  report. 
Neither  of  them  is  tenable,  A  defendant  may  file  his  answer 
at  any  time  before  final  decree.  Code,  eh.  125,  sec.  53 ;  Ask 
V.  Lynch,  72  W.  Va.  238;  Waggtj  v.  Waggy,  77  W.  Va.  144. 
This  right  in  a  defendant  to  delay  the  filing  of  bia  answer 
cannot  be  exercised  in  such  manner  as  to  postpone  the  hear- 
ing of  a  cause  that  has  been  matured  in  all  respects  by  the 
plaintiff.  In  other  words,  if  the  plaintiff's  case  is  fully 
made  up  in  respect  of  proof  as  well  as  pleadings,  so  as  to  give 
him  clear  right  to  relief,  the  defendant  cannot  postpone  the 
hearing  to  take  his  proof,  by  the  filing  of  an  answer  as  to 
which  he  is  in  default.  Reference  of  a  cause  to  a  commis- 
sioner to  report  facts  upon  which  a  decree  can  be  based  is 
only  a  preliminary  step  in  the  preparation  of  the  cause  for 
hearing.  It  is  not  perceived  how  it  can  stand  upon  any  foot- 
ing different  in  legal  status  and  effect  from  other  preliminary 
proceedings.  Hence,  it  did  not  preclude  right  in  Blair  to 
file  his  answer.  The  continuance  of  the  issue  made  by  the 
answer,  respecting  the  claim  of  a  lien  for  attorneys  fees,  did 
not  delay  procedure  in  the  main  cause,  the  object  of  which 
was  sale  of  Hansford's  real  estate,  to  bring  the  fund,  on 
which  the  other  liens  are  claimed,  into  court.  There  was 
an  immediate  decree  of  sale  and  it  was  executed,  pendii^ 
the  controversy  over  attorney's  liens.  This  delay  occurred 
in  a  purely  collateral  branch  of  the  cause.  Nor  did  the 
second  reference  to  ascertain  the  amount  of  the  Blair  lien, 
in  any  way  delay  the  main  cause.  Confirmation  of  the  first 
commissioner's  report  allowing  Chapman  a  lien  upon  two  of 
the  interests  was  not  an  adjudication  in  his  favor,  beyond 
the  power  of  the  court  to  alter.  The  order  of  confirmation 
was  interlocutory  and,  therefore,  subject  to  change  and  cor- 
rection. There  was  no  decree  of  payment  or  allowance  in 
his  favor,  upon  the  report,  after  confirmation  thereof. 

As  the  special  replication  to  Blair's  answer,  tendered  by 
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the  plaintiffs  and  rejected  by  the  court  does  not  appear  in  the 
record  as  made  up  here,  it  is  imposaible,  of  conrse,  to  aay 
whether  it  was  good  or  bad.  However,  it  may  be  aafely  said 
that  the  answer  was  not  sach  as  called  for  a  special  replica- 
tion. Tn  other  words,  it  was  not  a  cross-bill  nor  an  answer 
setting  up  new  matter  and  praying  affirmative  relief  thereon. 
It  was  a  purely  defensive  pleadinft-  When  the  plaintifib  in- 
stituted this  suit,  the  decree  upon  which  it  is  predicated  waa 
before  them  and  exhibited  with  their  bill.  That  decree 
showed,  by  a  recital  therein,  that  Blair's  claim  of  a  lien  for 
attorneys  fees  and  expenses  had  already  been  asserted  by 
motion  in  the 'original  cause,  based  upon  the  record  therein; 
and  an  attorney's  charfring  lien  ia  usually  as.serted  in  a  sum- 
mary and  informal  manner.  Schmertz  v.  Hammond,  51  W. 
Va.  400;  Renick  v.  Litdington.  16  W.  Va.  378;  6  C.  J.  794. 
Blair  had  his  claim  of  a  lien  noted  right  in  the  decree  and  the 
cause  waa  retained  upon  the  docket  for  inquiry  and  adjudi- 
cation respecting  it.  The  bill  in  this  cause  made  him  a  de- 
fendant, resisted  his  claim  and  admitted  that  he  had  obtained 
the  decree.  Hi.s  answer,  therefore,  introduced  no  new  caoae 
of  action,  nor  any  new  matter,  save  the  specification  of  the 
items  of  his  demand.  It  denied  allegations  of  the  bill  and 
particularly  those  relied  upon  to  defeat  his  lien. 

The  complaint  of  rejection  of  answers,  petitions  and  ex- 
hibits tendered  by  the  appellants,  is  not  sustained  by  any  or- 
der of  rejection,  except  in  the  instance  of  the  special  replica- 
tion, and  it  is  not  here.  As  to  the  merits  of  the  several 
claims  and  contentions,  there  was  a  full  hearing  before  the 
commissioner,  on  the  second  reference.  The  decree  does  not 
rest  upon  any  technical  ground. 

As  has  already  been  demonstrated,  the  decree  in  Blair's 
favor  stands  upon  sufficient  pleadings.  The  plaintiffs  as- 
sailed his  lien  by  allegations  of  their  bill  and  he  answered  it. 
No  further  pleadings  or  parties  were  necessary. 

Barring  something  exceptional  in  the  situation  of  the  par- 
ties or  the  circumstances  of  the  case,  Blair's  claim  is  dearly 
valid,  even  though  not  confessed  by  the  lack  of  a  general  re- 
plication to  his  answer  as  suggested.  If  sufficiently  denied, 
it  has  been  proved.     It  falls  exactly  within  the  principles 
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declared  and  applied  in  Fisher  v,  Mylius,  62  W.  Va.  19.  In 
that  case,  as  in  this,  the  lien  was  acquired  bv  the  plaintiS, 
through  the  services  of  one  attorney,  and  enforced  against 
the  real  estate  of  the  debtor  by  the  aid  of  another.  Never- 
theless, the  lien  on  the  fond  in  favor  of  the  original  attorney 
was  snstained. 

The  contention  of  non-liability  of  the  fund  to  a  lien  for 
attorneys  fees,  on  the  ground  of  the  infancy  of  the  clients,  at 
the  date  of  the  rendition  of  the  services,  is  altogether  unten- 
able. In  the  institution  and  the  prosecution  of  the  suit,  they 
acted  by  their  next  friend  who,  of  ooursie,  incurred  personal 
liability  for  expenses,  attorneys  fees  and  costs,  but  he  was  en- 
titled to  reimbursement  for  all  such  amounts  as  against  them. 
In  a  court  of  equity,  he  can  stand  in  the  shoes  of  the  next 
friend.  In  this  instance,  he  paid  all  of  the  expenses,  inclnd- 
ii^  costs,  wherefore  he  is  entitled  to  be  subrogated  to  the 
right  of  the  next  friend  and  charge  the  interests  of  the  plain- 
tiffs in  the  fund,  as  their  next  friend  could  have  done.  In 
such  cases,  a  court  of  equity  always  places  the  liability  where 
it  ultimately  belongs.  That  a  next  friend  is  entitled  to  re- 
imbursement from  his  ward  cannot  be  successfully  contro- 
verted. Voorhees  v.  Polhemus.  36  N.  J.  Eq.  456;  Whitaker 
V.  Marlar,  1  Cox  Ch,  285;  Pearce  v.  Pearce,  9  Ves.  548.  Nor 
does  unsuccessful  determination  of  a  suit  brought  by  him  pre- 
clude his  rif^ht  to  reimbursement  for  costs  and  expenses,  if 
he  has  acted  in  good  faith  and  with  reasonable  caution,  in  an 
effort  to  protect  the  interests  of  the  infant.  Voorhees  v.  Pol- 
hemus, cited ;  Taner  v,  Ivis,  2  Ves.  Sr.  466 ;  Cross  v.  Cross, 
8  Beav.  455. 

Failure  of  the  attorney  representing  the  plaintiffs  in  the 
ordinal  suit,  to  obtain  the  relief  specifically  prayed  for,  va- 
cation of  the  sale  and  recovery  of  the  title,  constitutes  no 
impediment  to  his  aasertion  of  a  lien  upon  the  fund  recovered 
in  lieu  of  the  land.  It  stands  in  the  place  of  the  land.  More- 
over, recovery  thereof  was  within  the  prayer  of  the  bill  for 
general  relief.  In  their  enforcement  of  the  decree  for  money, 
his  clients  have  accepted  the  benefit  of  his  services  and  can- 
not be  permitted  to  reject  the  burden  that,  on  legal  as  well 
as  equitable  principles,  accompanies  it.  The  answer  admits 
sa  w.  Va. 
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contingency  of  the  fee,  owing  to  poverty  of  the  clients  and 
the  hazard  of  expenses,  but  it  does  not  admit  nor  show  that 
the  compensation  was  to  be  contiii{!;ent  upon  recovery  of 
the  iand.  On  the  contrarj-,  it  sets  up  an  agreement  for  com- 
pensation out  (if  the  property  or  proceeds  thereof,  and  the 
decree  was  for  its  proceeds. 

The  statute  of  limitatioiiK,  if  sufficiently  pleaded,  and  ap- 
plicable, does  not  bar  the  lien.  It  was  asserted,  July  16,  1908, 
immediately  on  the  termination  of  the  ser\-ice,  and,  with  the 
exception  of  one  item  of  $9.00,  within  five  years  from  the  date 
of  payment  of  the  costs  and  expenses.  A  reasonable  and  fair 
inference  from  all  the  facts  and  el  re  um  stances,  is  that  pay- 
ment of  this  item  and  others,  before  i-ecovery  of  the  money 
sued  for,  was  not  contemplated  by  the  parties.  It  was  te  be 
paid  primarily  out  of  the  recovery,  if  any. 

For  the  reasons  stated,  the  demurrer  to  the  answer,  treated 
as  an  exception,  was  prdperly  overruled. 

Nor  was  there  any  error  in  the  allowance  of  priority  to 
Blair's  lien.  Chapman  prosecuted  the  suit  that  brought  the 
actual  money  into  court,  it  is  true,  but  he  was  not  acting  for 
Blair  in  the  rendition  of  that  service.  Blair  obtains  inci- 
dental benefit  of  the  service,  but  he  takes  it  involuntarily. 
It  was  ser^-iee  he  would  have  performed  himself,  if  permit- 
ted to  do  so.  He  had  laid  the  basis  for  this  suit  and  evidently 
was  ready  to  go  on  with  it  when  Chapman  interposed  bis 
services,  in  preclusion  of  further  proceedings  by  Blair.  In 
doinf;  80,  he  assailed  and  endeavored  to  defeat  Blair's  lien. 
Therefore,  the  case  does  not  fall  within  the  rule  of  apportion- 
ment, applied  in  Fisher  v.  Mylius,  cited.  Chapman  claims 
from  his  clients  whose  effort,  if  anj-,  to  avoid  Blair's  claim, 
is  inequitable.  Claimini;  under  them,  he  is  in  no  better  po- 
sition than  they  are.  Beinp  a  party  to  their  conduct  in  the 
premises,  he  falls  within  the  rule  inhibiting  collusive  settle- 
ments and  other  indirect  methods  of  avoidance  of  attorney's 
charging  liens,  asserted  in  Biirkhart  v.  Scott,  69  W.  Va. 
694. 

Seeing  no  error  in  the  decree  complained  of,  we  will  affirm 
it. 

Affirmed. 
Bl)  w.  Va. 
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CHARLESTON. 

Andrew  Trobie  v.  Riteb-Conlet  Compant, 
Submitted  September  20,  1921.     Decided  September  27,  1921 

1.  TiiAL— Spectal   Verdict   Wilt  Sot   Overthrow   General  Verdict 

Vnlett  Findingg  are  Irreconciliablv  Jncontiatent. 

A  special  verdict,  made  up  of  Interrogatories  and  the  ans- 
wers of  the  Jury  thereto,  will  not  overthrow  a  general  verdict, 
nolesB  such  special  flndtnga  are  Irreconclllably  Inconsistent 
with  Buch  general  verdict,  and  clearly  exclude  every  conclusion 
that  will  harmonise  the  special  findings  with  the  general  ver- 
dict    (p.  126). 

2.  Maktkk   and   SfJiVANT — Special   Finding   Held   Xot   in    Conflict 

With  Orneral  Verdict :  Care  Reguirrd  of  Matter  Defined. 

A  special  flndlng  by  a  Jury  that  the  master,  In  the  perform- 
ance ot  certain  work,  has  exercised  that  care  which  his  fore- 
man in  charge  of  the  work  coneiders  sufficient  for  his  own 
protection,  as  well  as  for  that  of  the  other  employee.  Is  not  in 
conflict  with  a  general  verdict  In  favor  of  the  plaintiff.  The 
due  care  required  of  the  master  is  that  care  which  a  man  of 
ordinary  prudence  would  exercise  in  the  performance  of  the 
particular  work,  and  not  what  any  particular  man  pointed 
out  by  the  defendant  believes  to  be  ordinary  care.     <p.  126). 

3.  Same — Negligence  in  Doing  Work  in  Charge  of  Foreman  Qiiet- 

tion  for  Jvrp. 

The  question  whether  or  not  the  master  has  exercised  due 
care  towards  bis  servants  In  the  doing  of  a  particular  work  in 
which  they  are  engaged  Is  ordlnaiMly  for  the  Jury,  and  the 
tact  that  the  Jury  may  believe  that  the  defendant's  foreman 
in  charge  ot  the  work  exercised  such  care  as  he  considered  to 
be  proper  under  the  circumstances,  does  not  preclude  a  flndlng 
that  the  master  was  guilty  ot  negligence  In  the  performance 
ol  his  duty  in  that  regard,     (p.  126). 

4.  Appeal  abd  Ebbor — Where  the  Oenerol  Ckarget  Pleaded  were 

Reduced  to  Speciflc  Fact  Itsv.es  hy  Evidence.  Evidence  Man 

be  considered   When  Interpreting  an  Interrogatory. 

While  ordinarily  In  the  interpretation  of  a  speclBl  verdict, 

made  up  of  Interrogatories  and  the  Jury's  answers  thereto,  the 

court  may  look  only  to  the  pleadings,  the  general  verdict,  the 

special  interrogatories  and  the  answers  thereto,  still  where  the 

pleadings  are  general  in  their  nature,  and  the  parties  by  the 

m  w.  Va. 
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aTldeoce  Introduced  in  the  cue  luTe  reduced  these  general 
charges  to  a  BpeclBc  and  definite  Isnue  ot  tact,  the  coort  may. 
In  interpreting  an  Inteirosatorj,  look  to  the  evidence  to  de- 
termine exactly  what  the  Issae  waa  between  the  parties  upon 
the  trial  before  the  Jury.     (p.  131). 

Error  to  Circuit  Court,  Ohio  Coanty. 

Action  by  Andrew  Trobie  against  the  Riter-Conley  Com- 
pany. Judgment  for  plaintiff,  and  the  defendant  brings 
error. 

Affirmed. 

Hubbard  d:  Hubbard  and  Erskine.  Palmer  £  Curl,  for 
plaintiff  in  error. 

J.  Bernard  Handlan,  G.  Alan  Garden,  and  P.  J.  MeGinley, 
for  defendant  in  error, 

BiTZ.  President: 

This  writ  of  error  brings  up  for  review  a  judgment  of  the 
circuit  court  of  Ohio  county  in  favor  of  the  plaintiff  for 
damages  for  a  personal  injury  received  by  him  while  in  de- 
fendant's employ. 

The  defendant,  a  contracting  company,  was  engaged  in 
making  repairs  to  a  furnace  of  the  Wheeling  Steel  &  Iron 
Company,  and  as  part  of  the  work  it  was  necessary  to  re- 
move from  the  furnace  certain  refuse  matter  which  had  ac- 
cumulated at  the  bottom  thereof.  It  appears  that  ihia  mat- 
ter had  formed  a  solid  mass,  and  before  it  could  be  removed 
it  had  to  be  broken  up  with  charges  of  dynamite,  and  then 
the  pieces  raised  out  of  the  furnace  and  conveyed  away. 
This  matter  is  called  in  the  record  a  salamander.  At  the 
time  the  accident  happened  to  the  plaintiff  the  salamander 
had  been  broken  up  and  considerable  thereof  had  been  re- 
moved, and  the  defendant  was  engaged  in  removing  the  re- 
mainder. In  doing  this  work  blocks  were  fastened  up  in  the 
furnace  and  the  pieces  of  the  salamander  being  removed  were 
raised  by  this  means  to  the  level  of  the  ground  surrounding 
the  furnace,  and  then  another  rope,  called  an  outhaul.  was 
attached  to  the  cable  by  which  the  salamander  was  suspended, 
and  by  mean.'!  of  blocks  used  in  connection  with  the  outhaul 
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rope  the  salamander  was  palled  horizontally  to  a  point  with- 
out the  furnace,  and  there  dropped  on  the  ground  to  be  fur- 
ther removed  by  other  means.  On  the  occasion  of  the  acci- 
dent resulting  in  plaintiff's  injury  the  piece  of  salamander 
being  removed  had  been  raised  vertically  to  the  desired 
height,  and  the  outhaul  rope  had  been  attached  to  the  ap- 
pliances, which  had  theretofore  engaged  the  salamander,  by 
means  of  a  large  iron  hook  fastened  in  a  block  through  which 
the  outhaul  rope  operated,  and  the  power  had  been  applied 
at  the  other  end  of  the  outhaul  rope,  and  the  salamander 
had  been  pnlled  out  about  three  feet  from  the  vertical  po- 
sition, when  the  hook  which  fastened  the  outhaul  apparstns 
to  the  cables  supporting  the  salamander  suddenly  broke, 
and  the  block  to  which  this  hook  was  attached,  being  thoa 
suddenly  released  from  the  strain  upon  it,  flew  with  great 
violence  against  the  plaintiff,  striking  him  on  the  left  side 
of  the  face,  knocking  out  his  left  eye,  and  otherwise  severely 
injuring  him. 

The  plaintiff  brought  this  suit  chargii^  in  his  declaration 
that  the  defendant  was  negligent :  First,  in  that  it  did  not 
nse  ordinary  care,  diligence  and  skill  in  doing  the  work ;  Sec- 
ond, in  that  it  did  not  provide  reasonably  safe,  proper  and 
fit  machinery  and  appliance;  Third,  in  that  it  did  not 
reasonably  and  seasonably  inspect  the  machinery,  appliances 
and  instrumentalities;  Fourth,  because  it  did  not  maintain 
the  machinery  and  appliances  in  a  fit  and  suitable  condition 
for  doing  the  work;  Fifth,  because  it  subjected  the  machinery 
and  appliances  to  a  greater  strain  than  they  were  suitable 
to  withstand  and  resist ;  Sixth,  because  it  selected  incompe- 
tent servants  and  employes  for  carrying  on  this  work.  Upon 
a  trial  a  general  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  the  sum  of  five  thousand  dollars,  and  the  jury  ans- 
wered five  certain  interrogatories  submitted  to  them,  said  in- 
terrogatories and  the  answers  thereto  being  as  follows: 

"1.  Was  the  injury  proximately  caused  by  the  breaking 
of  the  hook  I  Answer.  Yes.  2.  Did  the  foreman  Dnim- 
mond  have  reason  to  expect  the  breaking  of  the  hookt 
Answer :  No.  3.  At  the  time  of  the  accident  was  the  plain- 
tiff in  as  safe  a  position  as  the  foreman  Drummondf  Answer: 


D,^,^/=JLyCJOOJ^IC 


126  Tbobib  v.  Rhter-Coni,et  Co.         [Sept.  1921 

No.  4.  Did  the  foreman  take  the  same  care  to  provide  for 
the  safety  of  the  plaintiff  as  for  his  own  safety t  Answer: 
Yes.  5.  Were  the  plaintiff's  injuries  proximately  caused 
by  reason  of  any  incompetency  on  the  part  of  the  man  at 
the  nipger-head  handling  the  outhaulinf!:  ropef  Answer: 
No." 

The  defendant  moved  the  court  to  render  judgment  in  its 
favor  upon  the  special  verdict  consisting  of  the  intem^ator- 
ies  and  the  answers  thereto,  upon  the  ground  that  such  ans- 
wers were  entirely  inconsistent  with  the  general  verdict,  and 
decided  the  issues  involved  in  its  favor;  and,  if  this  motion 
should  be  overruled,  then  that  the  verdict  of  the  jury  be  set 
aside  upon  the  ground  that  the  court  had  misdirected  the  jury 
on  motion  of  the  plaintiff.  The  circuit  court  successively 
overruled  each  of  these  motions  and  rendered  judgment  in 
favor  of  the  plaintiff  on  the  genewil  verdict. 

Upon  this  writ  of  error  the  defendant  assigned  as  error 
the  action  of  the  court  in  refusing  to  render  judgment  in  its 
favor  upon  the  special  verdict,  and  also  the  refusal  of  the 
court  to  set  aside  the  verdict  upon  the  ground  of  misdirec- 
tion of  the  jury.  Upon  the  hearing  it  has  withdrawn  the 
latter  assignment  of  error,  and  desires  to  stand  solely  upon  the 
contention  that  it  is  entitled  to  a  judgment  in  its  favor  upon 
the  special  findings.  It  contends  that  the  answers  to  the  in- 
terrogatories decide  every  issue  raised  in  the  case  in  its  favor, 
and  are  in  irreconeiliable  conflict  with  the  general  verdict. 
Tf  this  contention  is  correct,  of  course  it  is  entitled  to  a  judg- 
ment upon  the  special  verdict,  notwithstanding  the  genera! 
verdict. 

The  defendant  insists  that  in  considerir^  the  question 
whether  or  not  the  answers  to  the  interr<^atorie9  are  in  con- 
Hict  with  the  general  verdict,  nothing  but  the  pleadings,  the 
special  findings,  and  the  general  verdict  may  be  looked  to,  and 
cites  the  case  of  PenninxuJar  Land  Co.  v.  Franklin  Ins.  Co., 
35  W.  Va.  666,  to  support  this  contention.  The  judge  de- 
livering the  opinion  in  that  case  did  make  use  of  the  language 
quoted  by  counsel,  but  it  may  not  be  susceptible  of  as  literal 
interpretation  as  counsel  would  give  it.  However,  suppose 
we  consider  the  answers  to  the  interrogatories  in  coneetion 
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only  with  the  declaration  and  the  general  verdict.  The  ef- 
fect o£  the  general  verdict,  of  course,  is  to  find  that  the  de- 
fendant was  guilty  of  negligence  in  some  one  or  all  of  the 
particulars  averred  in  the  declaration,  and  that  this  negli- 
gence was  the  efficient  cause  of  the  plaintiff's  injury.  Do 
the  answers  to  the  interrogatories  negative  this  viewl 

The  first  interrogatory  is,  "Was  the  injury  proximately 
caused  by  the  breaking  of  the  hookT'  to  which  the  jury 
answered,  "Yea."  Of  course,  it  is  perfectly  patent  that 
this  question  and  answer  determined  nothing  of  importance 
in  this  case.  It  is  clear  that  when  the  jury  stated  that  the 
breaking  of  the  hook  proximately  caused  the  injury  it  meant 
no  more  than  that  the  plaintiff's  injury  was  occasioned  by 
the  hook  breaking,  which  permitted  the  block  to  fly  and  hit 
him  in  the  face.  It  did  not  and  could  not  mean  that  the 
hook  was  the  efficient  cause  of  the  injury.  This  language  is 
not  used  in  the  question  in  the  sense  in  which  it  is  ordinarily 
used  in  the  law  of  negligence.  Every  count  in  the  declara- 
tion alleges  that  the  plaintiff's  injury  was  produced  from  a 
blow  received  by  him  from  the  block  which  was  released  by 
the  breaking  of  the  hook.  The  pertinent  inqury  was,  what 
caused  the  hook  to  break,  and  no  special  interrogatory  pro- 
pounds this  question  to  the  jury. 

But  the  defendant  urges  that  the  answer  to  the  second  in- 
terrogatory is  conclusive  of  every  issue  in  its  favor  when  read 
in  connection  with  the  answer  to  the  first  of  such  interroga- 
tories. The  second  interrogatory  is,  "Did  the  foreman 
Drummond  have  reason  to  expect  the  breaking  of  the  hook!" 
and  the  answer  thereto  is,  "No."  Looking  to  the  pleadings 
alone  we  cannot  see  just  what  relavency  the  expectations 
of  the  foreman  Drummond  might  have.  The  pleadings  do' 
not  refer  to  him.  nor  does  it  appear  therefrom  how  his  con- 
duct and  expectations  might  in  any  way  control  the  case  in 
favor  of  the  defendant.  It  may  be  a.ssumed  from  the  inter- 
rogatory that  he  was  a  foreman  of  the  defendant  on  the  work, 
but  whether  in  the  full  charge  of  it  or  not  does  not  appear, 
except  from  the  evidence,  which  counsel  say  we  cannot  look 
to.  It  must  be  borne  in  mind  that  the  declaration  charges 
negligence  in  several  different  particulars.  It  might  be,  bo 
8»  w.  v«. 
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far  as  the  pleadin^fs  are  concerned,  that  the  da^  of  an  in- 
spection of  the  appliances  did  not  devolve  upon  foreman 
Drummond,  or  that  the  duty  of  eontroUiog  certain,  parts  of 
the  TFork  did  not  devolve  upon  him,  or  that  the  duty  of  pro- 
viding reasonably  efficient  means  for  doing  the  work  did  not 
devolve  upon  him,  and  if  his  duties  as  a  foreman  did  not  in- 
clude any  or  all  of  these  things  then,  of  course,  he  would 
have  a  right  to  assume  that  they  had  been  properly  performed 
by  the  defendant,  and  wotild  have  no  reason  to  contemplate 
an  accident  therefrom,  unless  he  had  actual  knowledge  that 
the  party  charged  with  the  performance  of  them,  or  some  of 
them,  had  been  derelict  in  his  duty.  To  understand  the  ef- 
fect of  this  interrogatory  it  is  necessary  to  look  to  the  evi- 
dence. When  we  do  this  we  find  that  foreman  Drummond, 
referred  to  in  the  interrogatory,  was  in  sole  and  exclusive 
charge  of  this  work.  He  was  charged  with  the  duty  of  em- 
ploying the  men  and  seeing  that  the  work  was  properly  done, 
and  proper  appliances  used  for  the  doing  of  it,  and  these  ap- 
pliances properly  and  seasonably  inspected.  But  even  then, 
is  the  answer  to  the  interrogatory  inconsistent  with  the  gen- 
eral verdict?  We  find  both  from  the  pleadings  and  the  evi- 
dence that  one  of  the  principal  grounds  upon  which  the  ac- 
tion is  based  is  the  alleged  failure  of  the  defendant  to  proper- 
ly inspect  the  hook  which  broke  prior  to  the  accident.  We 
also  find  that  another  basis  for  the  action  is  that  due  care 
was  not  being  used  in  the  doing  of  the  work,  which  lack  of 
due  care  resulted  in  the  breaking  of  the  hook  and  the  conse- 
quent injury  to  the  plaintiff.  We  find  upon  further  ex- 
amination that  there  was  a  defect  in  this  hook  at  the  point 
where  it  broke  which  some  of  the  witnesses  testify  was  ob- 
servable from  an  examination  of  the  hook  before  it  broke,  and 
even  the  witness  which  the  defendant  introduced  for  the  pur- 
pose of  showing  that  tlie  defect  wBn  a  latent  one  and  undis- 
coverable.  upon  being  shown  the  hook  testified  that  he  was  not 
able  to  say  that  a  careful  inspection  of  it  before  it  broke 
would  not  have  discovered  the  defect.  Now  Drummond 
says  he  did  inspect  all  of  the  machinery  on  the  28th  day  of 
every  month,  except  such  of  it  as  was  actually  in  use  at  the 
time,  and  which  could  not  be  easily  inspected,  and  that  he  also 
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made  some  kind  o£  an  inspection  or  examination  of  each 
piece  of  machinery  and  each  appliance  at  the  time  it  was  put 
in  use,  and  that  nothing  was  discovered  wrong  with  this  hook. 
This  accident  occurred  on  the  11th  of  December,  so  that  the 
last  peneral  inspection  before  this  time  would  have  been  on 
the  28th  of  November.  Whether  this  particular  hook  was  in- 
spected at  that  time  does  not  appear.  Many  of  the  ap- 
pliances were  at  that  time  actually  in  use,  and  this  hook  may 
have  been  so  in  use  at  that  time,  and  not  have  received  any 
inspection  then.  Whether  it  was  inspected  at  that  time  or 
not,  it  is  apparent  that  there  was  a  defect  in  it,  and  from  the 
evidence  the  jury  could  very  well  find,  in  fact  we  may  say 
that  the  weight  of  the  evidence  is  to  the  effect,  that  a  careful 
inspection  of  the  hook  would  have  disclosed  the  defect  prior 
to  the  accident.  The  material  question  then  is,  wa.s  the  hook 
subjected  to  that  reasonable  inspection  which  the  law  re- 
quires t  The  answer  to  the  interrogatory  finds  that  Drum- 
mond  did  not  have  reason  to  expect  the  hook  to  break,  and 
it  is  argued  that  it  necessarily  follows  from  this  answer  that 
the  hook  had  receii'ed  the  reasonable  inspection  required  by 
the  law.  This  does  not  follow  at  all.  The  most  that  can 
be  said  for  this  answer  is  that  in  Drummond's  opinion  he 
had  submitted  the  hook  to  reasonable  inspection,  and  from 
that  in.spectipn  he  had  no  reason  to  expect  the  breiaking  of  the 
hook.  But  to  make  this  conclusive  of  the  issue  involved 
would  make  Drummond's  opinion  of  what  was  a  reasonable 
inspection  binding  upon  the  jury.  This  is  not  the  law.  The 
answer  to  the  interrogatory  does  not  preclude  the  jury  from 
finding  that  the  hook  was  not  reasonably  inspected  prior  to 
the  accident.  All  that  can  be  said  for  this  answer  is  that  it 
finds  that  Drummond  submitted  the  hook  to  such  inspection 
as  he  thought  was  reasonable,  but  when  we  take  this  in  con- 
nection with  the  general  verdict  the  jury  could  have  found, 
and  may  have  found,  that  this  inspection  was  not  a  reasonable 
and  proper  one.  Again,  there  is  a  contention  that  proper 
care  was  not  exercised  in  doing  the  work,  and  this  allegation 
is  supported  by  evidence  to  show  that  the  hook  was  fastened 
to  the  steel  cable  supporting  the  load  by  the  tip  end  of  the 
hook,  thus  throwing  a  very  much  greater  strain  upon  the  hook 
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at  the  point  at  which  it  broke  than  would  have  been  upon 
it  had  the  hook  been  properly  fastened  to  the  cable.  The 
jury  may  very  well  have  found  that  this  was  not  a  reasonably 
careful  way  to  do  this  work.  Drummond  did  not  knoii 
that  the  hook  was  attached  to  the  rope  in  this  manner,  and, 
of  course,  not  knowing  it  he  would  have  no  reason  to  expect  it 
to  break  from  that  cause.  But  aside  from  the  evidence  the 
answer  would  mean  no  more  than  that  the  work  was  beiti^ 
properly  done  in  his  opinion.  It  is  quite  apparent  from 
what  we  have  said  that  this  interrogatory  is  entirely  too  nar- 
row to  cover  either  the  case  made  by  the  pleadings  or  that 
made  by  the  proof  introduced  in  support  of  them,  and  that 
there  is,  therefore,  no  irreconcilable  conflict  between  this 
special  finding  and  the  general  verdict. 

Interrogatory  No.  3  is,  "At  the  time  of  the  accident  was 
the  plaintiff  in  as  safe  a  position  as  the  foreman  Drum- 
mond?" to  which  the  jury  answered,  "No."  The  fourth 
interrogatory  is,  "Did  the  foreman  take  the  same  care  to 
provide  for  the  safety  of  the  plaintiff  as  for  his  own  safety!" 
to  which  the  juiy  gave  an  affirmative  answer.  The  answers 
to  these  interrogatories  conclude  nothing.  They  are  simply 
an  attempt  to  substitute  the  care  exercised  by  Drummond, 
the  defendant's  foreman,  in  doing  this  work  for  the  care 
required  by  law.  The  test  of  due  care  is  not  what  any  par- 
ticular man  may  think  is  due  care,  but  what  a  reasonably 
prudent  roan  believes  to  be  due  care  under  the  particular 
circumstances,  and  these  interrogatories  assume,  if  they  are 
to  have  any  force  in  this  case  at  all,  that  Drummond  is  the 
reasonably  prudent  man  by  whose  conduct  due  care  must  be 
measured  in  the  doing  of  the  work.  The  very  gist  of  the 
action  is  (hat  the  defendant  by  its  representative  Drummond 
was  negligent,  and  for  the  court  to  assume  that  whatever 
Drummond  did  was  done  in  the  exercise  of  due  care  would  be 
to  deny  the  plaintiff's  right  to  recover.  This  measure  of 
due  or  ordinary  care  which  is  required  to  be  exercised  by  the 
master  must  be  determined  in  each  particular  case  by  the  sur- 
rounding facts,  and  is  such  eare  as  an  ordinarily  prudent 
man  would  exercise  in  the  doing  of  the  work  under  the  con- 
ditions shown  to  have  existed.       Defendant  by  these  inter- 
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rogatories  attempts  to  set  Drummoud  up  as  this  ordinarily 
prudent  man.  The  ordinarily  prudent  man  by  whose  con- 
duct due  care  is  to  be  measured  in  a  particular  case  mnst 
be  created  by  the  jury  trying  the  case  where  there  is  a  ques- 
tion to  go  to  the  jury  on  this  issue.  Each  member  of  the 
jury,  of  course,  considers  himself  that  ordinarily  prudent 
man,  and  in  their  deliberations  they  evolve  an  artificial,  com- 
posite personage  made  up  or  compounded  of  their  respective 
ideas  of  what  constitutes  an  ordinarily  prudent  person.  Of 
course,  in  different  cases  before  different  juries  this  com- 
posite person  will  vary  because  the  composite  opinion  of 
any  twelve  men  will  not  ordinarily  be  the  same  as  such  com- 
posite opinion  of  another  twelve.  But  experience  teaches 
that  this  is  perhaps  the  only  practicable  way  to  arrive  at  a 
standard  from  which  to  worli.  It  has  served  a  beneficent 
purpose  thus  far  in  the  administration  of  the  law,  and  we  do 
not  now  conceive  of  any  better  standard  by  which  to  deter- 
mine what  is  due  care  under  a  particular  state  of  facts. 

The  fifth  and  last  iaterrogatory  is,  "Were  the  plaintiff's  in- 
juries proximately  caused  by  reason  of  any  incompetency  on 
the  part  of  the  man  at  the  nigger-head  handling  the  outhaul- 
ing  rope  r '  to  which  the  jury  gave  a  negative  answer.  Look- ' 
ing  to  the  pleadings  alone,  this  interrogatory  and  this  answer 
conclude  no  issue  in  the  case.  The  pleadings  show  that  the 
defendant  employed  a  number  of  servants  in  doing  this  work, 
and  that  it  was  negligent  in  the  selection  of  incompetent  ser- 
vants for  the  purpo.se,  by  reason  of  which  negligence  the 
hook  broke  and  produced  the  injury  complained  of.  This 
interrogatory  limits  the  finding  of  the  jury  to  one  particular 
ser\'ant.  So  far  as  the  pleadings  are  concerned,  the  jury  may 
have  found  that  all  of  the  other  servants  employed  by  the 
defendant  were  incompetent,  and  that  the  defendant  was 
negligent  in  their  employment.  The  issue  made  by  the  evi- 
dence, however,  is,  so  far  as  the  employment  of  incompetent 
servants  is  concerned,  confined  to  the  particular  man  referred 
to  in  the  interrogatory,  so  that  when  we  interpret  this  interro- 
gatory in  the  light  of  the  issue  made  by  the  evidence,  it  does 
conclude  the  question  it  was  intended  to  settle,  that  is,  that 
the  defendant  was  not  negligent  in  the  employment  of  its 
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servants;  but  under  the  rule  which  the  defendant  lays  down 
for  our  guidance  in  construing  these  interrogatories  and  the 
answers  thereto,  this  special  finding  means  nothing.  We 
think,  however,  that  the  rule  is  a  little  too  narrow.  Where 
general  allegations  of  negligence  are  made  in  the  pleading, 
and  these  are  met  by  a  plea  of  not  guilty,  in  construing  the 
special  finding  of  the  jury  upon  the  issue  thus  made  we  see 
no  reason  why,  if  the  parties  have  narrowed  the  issue  to  a  par- 
ticular and  distinct  act  of  negligeoee,  the  court  may  not  look 
to  the  evidence  for  the  purpose  of  determining  just  what  the 
issue  was  that  the  jury  was  called  upon  to  decide.  In  re- 
viewing the  special  interrogatories  and  the  answers  thereto, 
we  have  interpreted  them  in  the  light  of  the  pleadings  alone 
and  feel  that  they  are  not  in  conflict  with  the  general  verdict, 
and  we  have  also  considered  them  in  the  light  of  the  evidence 
introduced  ifa  support  of  the  issues,  with  a  like  result.  The 
defendant,  therefore,  was  not  entitled  to  have  a  judgment  in 
its  favor  upon  the  special  verdict.  Inasmuch  as  this  is 
the  only  error  now  relied  upon,  the  conclusion  follows  that 
the  judgment  complained  of  will  be  affirmed. 

Affirmed. 


CHARLESTON. 

Old  National  Bank  op  Waupaca  v.  Peoples  Bank  of 
IIabrisville. 

Submitted  September  20,  1921.     Decided  September  27,  1921. 

1.  Carriers — One  Discwinting  Sicht  Draft  and  Receiving  There- 
with Bill  0/  Ladinff  Acgvires  Special  Property  in  the  Qooda 
to  Secure  the  Draft. 

A  part?  discounting  a  sight  dralt  agd  receiving  ttierewtth  a 
bill  of  lading  lor  the  goods,  agatUet  the  purchase  price  of 
wliich  the  draft  la  drawn,  acquires  a  special  property  In  such 
Eoods,  and  has  a  complete  right  to  have  them  held  as  secnritr 
for  the  payment  of  the  draft,     (p.  135). 
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2.  Same— Bank  DUcounting  Draft  with  Bill  of  Ladino  it  Not 

Answerable  for  Consignor't  Performance,  in  Absence  of  Bad 

Faith. 

A  baak  which  discounts  a  draft  wtth  bill  ot  lading  attached 
Is  not,  In  the  absence  ot  bad  faith,  answerable  to  the  drawee 
for  the  performance  of  the  consignor's  contract,     (p.  IHO). 

3.  Same — Buyer     Waiving  Intpection,      Upon  Later     Rejecting 

Goods,  May  Not  Recover  From.  Assignee  of  Draft  with  Bill 

of  Lading  Attached. 

A  consignee  of  goods,  who  Is  required  to  pay  for  the  same 
before  delivery,  Is  entitled  to  inepect  the  goods  before  receiving 
the  same  and  paying  therefor.  He  may  waive  this  right, 
however,  by  paying  for  the  goods  and  receiving  them  before 
such  Inspection,  and  In  case  he  does  so  he  cannot,  upon  later 
deciding  to  reject  the  goods,  require  repayment  of  his  money 
to  him  from  a  bank  who  Is  the  assignee  in  good  faith  of  a 
draft  for  the  purchase  money  with  bill  of  lading  attached. 
His  remedy,  after  paying  the  draft  and  receiving  the  goods, 
Is  an  action  against  the  seller  for  damages,     (p.  136). 

i.  Barks  and  Ba.ikinc — Correspondent  Sank,  May  Not  Deliver 
Bill  of  Lading  to  Consignee  on  Payment  of  Attached  Draft 
on  Condition  of  Repayment  on  Rejection  Unless  to  Author- 
ised by  Assignee  Bank. 

A  bank  which  discounts  a  eight  draft  for  the  purchase  price 
of  goods,  with  a  bin  of  lad'lng  attached.  Is  entitled  to  recover 
the  amount  of  such  draft  From  a.  correspondent  bank  to  which 
it  is  sent  for  collection,  where  It  is  shown  that  such  correo- 
pondent  bank  delivers  such  draft  and  bill  of  lading  to  the  con- 
signee upon  deposit  with  It  of  the  amount  of  the  draft  who, 
In  turn  surrenders  such  bill  of  lading  to  the  carrier  and  re- 
ceives the  goods,  even  though  4t  appear  that  the  correepondsnt 
bank  delivered  the  bill  of  lading  with  the  understand fng  that 
the  consignee  might  have  his  money  back  if  he  determined  to 
reject  the  goods.  Such  correspondent  bank  has  no  authority 
to  deliver  such  bill  of  lading  upon  such  conditions,  unless  It  is 
specifically  authorized  to  do  so  by  the  assignee  bank.  (p. 
13S). 

Error  to  Circuit  Court,  Ritchie  County, 

Action  by  the  Old  National  Bank  of  Waupaca  against  the 
People 's  Bank  of  Harrisville.      Directed  verdict  for  defend- 
ant, and  juc^jment  of  nil  capiat,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

8»  W.  Va. 
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Merriek  &  Smith,  for  plaintiff  in  error. 

Adams  <£  Cooper  and  8.  0.  Prunty,  for  defendant  in  error. 

RiTZ,   PRESIDBNT: 

The  plaintiff  broi^ht  this  suit  for  the  purpose  o£  recovering 
the  amount  of  a  draft  drawn  by  Leonard,  Crossett  &  Riley 
upon  R.  C.  Marshall,  to  which  was  attached  a  bill  of  ladii^; 
for  a  carload  of  potatoes,  which  draft  had  been  endorsed, 
together  with  the  bill  of  ladii^,  to  the  plaintiff,  and  by  it  sent 
to  the  defendant  for  collection.  A  trial  in  the  court  below 
resulted  in  a  directed  verdict  in  favor  of  the  defendant,  and 
a  judgment  of  nil  capiat  thereon,  to  review  which  this  writ 
of  error  is  prosecuted. 

The  facts  out  of  which  this  controversy  grew  are  that  on 
the  4th  day  of  October,  1918,  Leonard,  Crossett  &  Riley, 
pursuant  to  an  order  received  by  them  from  R.  C.  Marshall,  . 
shipped  from  Waupaca,  Wisconsin,  a  car  load  of  potatoes  to 
Cairo,  West  Virginia,  consigned  to  their  own  order,  with  in- 
structions to  notify  R,  C.  Marshall,  and  at  the  time  of  ship- 
ment of  this  carload  of  potatoes  received  from  the  carrier  a 
bill  of  lading  showing  the  consignment  aforesaid.  On  the 
7th  of  October  Leonard,  Crossett  &  Riley  drew  a  sight  draft 
on  the  said  R.  C.  Marshall  for  the  sum  of  $856.64,  the  pur- 
chase price  of  the  potatoes,  and  attached  to  this  draft  the 
said  bill  of  lading.  This  draft,  with  the  bill  of  lading  at- 
tached was  transferred  or  assigned  to  the  plaintiff  bank  upon 
full  payment  therefor,  and  it  forwarded  the  same,  with  the 
bill  of  lading  attached,  through  the  Marine  Bank  of  Milr 
waukee,  Wisconsin,  to  the  defendant  bank  at  Harrisville  for 
collection.  Not  having  received  a  remittance  from  the  de- 
fendant bank  to  cover  this  draft  the  plaintiff  bank,  on  the 
24tli  day  of  October,  telegraphed  to  the  defendant  statii^ 
that  it  was  advised  that  the  draft  had  been  paid,  and  re- 
quested that  the  amount  be  remitted.  To  this  telegram  the 
defendant  replied  by  a  letter  dated  the  24th  day  of  October, 
in  which  it  made  a  statement  at  some  length  as  to  the  facts 
as  represented  to  it.  It  advised  the  plaintiff  bank  that  upon 
the  arrival  of  the  carload  of  potatoes  at  Cairo  Mr.  Marshall 
telephoned  to  it  that  the  railroad  agent  would  not  permit  in- 
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spectioii  except  upon  production  of  the  bill  of  lading,  and  that 
he,  Marshall,  accordingly  remitted  to  it  the  amount  of  the 
draft,  and  had  the  bill  of  lading  forwarded  to  him  by  mail, 
together  with  the  draft,  in  order  that  he  might  inspect  the 
potatoes;  that  after  inspecting  them  he  returned  the  draft 
with  a  letter  dated  October  15th,  stating  that  the  potatoes 
were  refused  for  the  reason  that  the  same  were  not  satisfac- 
tory. The  railroad  agent  declined  to  return  the  bill  of  lad- 
ing, it  having  been  surrendered  to  the  carrier  by  Marshall,  so 
that  he  was  unable  to  return  it  to  the  bank.  The  defendant 
advised  that  under  the  circumstances  it  had  decided  to  kfeep 
the  money  which  was  in  its  possession  until  the  rights  of  the 
parties  thereto  were  determined  by  a  court  of  competent 
jurisdiction,  and  this  suit  resulted.  What  became  of  the 
carload  of  potatoes  does  not  appear.  As  to  whether  or  not 
the  potatoes  were  of  inferior  quality,  and  were  for  that  reason 
rejected  does  not  appear  in  the  record  except  from  state- 
ments contained  in  the  letter  from  the  cashier  of  the  defend- 
ant to  the  plaintiff,  and  these  statements  purport  to  be  made 
by  him  upon  information  derived  from  the  purchaser  and  the 
county  food  administrator,  and  the  rejection  of  the  potatoes 
appears  onlj'  in  the  same  waj'.  The  court  below,  however, 
evidently  treated  this  as  proof,  and  the  parties  upon  this  hear- 
ing likewise  considered  these  facts  as  sufficiently  proven  by 
the  introduction  of  the  aforesaid  letter  by  the  plaintiff.'  The 
question  thus  pr^ented  is  purely  one  of  law. 

It  is  very  well  established  that  where  the  consignor  of 
goods  discounts  a  sight  draft  representing  the  purchase  price 
thereof,  to  which  draft  is  attached  a  bill  of  lading,  the  holder 
of  this  draft  has  a  property  in  the  goods,  and  is  entitled  to 
have  the  same  held  by  the  carrier  until  he  surrenders  the  bill 
of  lading.  NeUl  &  Ellvngham  v.  Produce  Co.,  41  W.  Va.  37. 
The  bill  of  lading  is  in  the  nature  of  a  muniment  of  title,  the 
holder  of  it  being  entitled  to  demand  possession  of  the  goods 
shipped  when  they  reach  their  destination,  and  the  carrier  be- 
ii^  relieved  of  liability  on  account  of  the  carriage  of  said  goods 
when  it  delivers  the  same  to  the  holder  of  such  bill  of  lading. 
That  Marshall  had  a  right  to  inspect  these  goods  before  receiv- 
ing them  is  true.     The  bill  of  lading  provided  for  this  inspec- 
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tioii,  and  whether  it  did  or  not  he  would  be  entitled  to 
make  it  before  receiving  the  goods.  10  C.  J.  253.  The 
railroad  company  did  not  have  the  right  to  require  the  sur- 
render of  this  bill  of  ladbig  before  permitting  inspection  of 
the  goods.  It  might  be  proper  for  the  carrier's  agent  to  re- 
quire that  the  bank  holding  the  bill  of  lading  direct  him  to 
permit  inspection  simply  for  the  purpose  of  knowing  that 
the  party  making  such  inspection  was  authorized  thereto  by 
the  holder  of  the  bill  of  lading.  The  defendant  bank,  when 
it  received  this  draft  was  acting  as  an  agent  of  the  plaintiff. 
Its  authority  in  the  premises  was  limited  to  collecting  the 
draft  and  delivering  it  with  the  bill  of  lading  attached  to 
Marshall,  or  returning  it  with  the  bill  of  lading  attached 
upon  refusal  of  the  purchaser  to  pay  the  same.  It  could  not 
deliver  the  bill  of  lading  to  him  upon  any  conditions  or  under 
any  agreement  that  it  should  be  returned  and  the  money  re- 
paid should  he  thereafter  be  dissatisfied  with  the  goods.  To 
"hold  that  Marshall  could  pay  this  draft  as  he  did,  and  upon 
discovering  that  the  goods  did  not  comply  with  the  seller's 
warranty  demand  his  money  back  would  be  in  effect  holding 
that  the  assignee  of  the  draft  with  the  bill  of  lading  attached 
was  liable  to  answer  for  the  quality  of  the  goods,  while  it  is 
held  with  practical  uniformity  in  this  country  that  under  sueh 
eircumstance.s  the  purchaser's  remedy  is  against  the  seller, 
and  the  assignee  of  the  draft  with  the  bill  of  lading  attached 
cannot  be  held  for  a  failure  in  quality  or  a  breach  of  war- 
ranty. Cosmos  Cotton  Co.  v.  First  National  Bank  of  Birm- 
ingham. 171  Ala.  392,  54  So.  621,  32  L.  R.  A.  (N.  S.)  1173; 
Central  Mercantile  Co.  v.  Oklahoma  State  Bank,  83  Kan,  504, 
112  Pac.  114,  .13  L.  R.  A.  {N.  S.)  954;  Hawkins  v.  Alfalfa 
Products  Co..  152  Ky.  152,  153  S.  W.  201,  44  L.  R.  A.  (N.  S.) 
600;  Springs  v.  Hanover  National  Bank.  209  N.  Y.  224,  103 
N.  E.  156,  52  L.  R.  A.  (N.  S.)  241.  These  authotities  clearly 
establish  the  doctrine  in  this  country  that  the  bank  which 
discounts  a  draft  with  a  bill  of  lading  attached  is  not,  in  the 
absence  of  ba<l  faith  on  its  part,  answerable  to  the  drawee  for 
the  performance  by  the  assignor  of  the  contract.  It  is  quite 
true,  a.s  before  stated,  that  Marshall  was  entitled  to  inspect 
the.-ie  goods  before  receiving  them.  This  is  a  right,  however, 
80  w.  Va. 
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that  he  was  not  required  to  exercise.  He  could  pay  the 
draft  and  take  up  the  bill  of  lading  if  he  desired  and  rely 
upon  the  seller's  warranty  to  protect  him.  This  right  of  in- 
spection he  must  exercise  seasonably.  He  could  not  pay  off 
the  draft  and  deliver  the  bill  of  lading  to  the  carrier,  and 
then  demand  his  money  back  upon  finding  that  the  goods  did 
not  meet  his  expectations.  When  the  defendant  bank  de- 
livered the  bill  of  lading  to  him  it  passed  the  title  to  the 
goods,  and  the  title  to  the  money  passed  to  the  plaintiff  bank, 
and  when  Marshall  delivered  this  draft  to  the  carrier's  agent 
and  accepted  the  carload  of  goods  he  cannot  be  said  to  have 
accepted  it  for  any  qualified  purpose,  for  by  delivering  the 
bill  of  lading  to  the  carrier  he  discharged  the  carrier  of  lia- 
bility in  connection  with  the  carriage  of  the  shipment,  and 
received  to  himself  not  only  the  title,  but  the  possession  of 
the  property.  When  a  bank  receives  a  draft  with  a  bill  of 
lading  attached,  as  did  the  defendant  bank  in  this  case,  it 
makes  itself  liable  to  the  owner  of  the  draft  i£  it  delivers  the 
bill  of  lading  to  the  assignee  without  requiring  payment  of 
the  draft;  and,  likewise,  if  it  does  require  such  payment  be- 
fore delivery  of  the  bill  of  lading  it  cannot  withhold  the 
money  it  thus  collects  from  the  party  for  whom  it  undertook 
to  collect  it.  The  stability  of  oommercial  transactions  of  this 
character  requires  that  the  rights  of  the  parties  thereto  be  de- 
finitely and  certainly  fixed  at  each  stage  of  the  proceeding, 
and  not  dependent  on  any  whim  or  caprice  of  either  party. 
Every  act  done  must  have  attached  to  it  a  definite  and  certain 
meaning  and  effect,  regardless  of  what  may  have  been  the  in- 
tention of  either  party.  When  Marshall,  upon  the  refusal  of 
the  railway  company's  agent  to  permit  him  to  examine  the 
goods,  paid  this  draft  and  surrendered  the  bill. of  lading  to 
the  carrier's  agent,  he  became  vested  with  the  full  title  in  the 
property.  He  waived  his  right  to  have  an  inspection  of  the 
goods  before  acceptance,  and  he  cannot  after  having  waived 
the  same  subsequently  rely  upon  it.  The  doctrine  of  the 
liability  of  a  bank,  standing  in  the  position  of  the  defendant 
in  this  case,  to  the  holder  of  a  draft,  for  an  unauthorized  de- 
livery of  a  bill  of  ladii^  attached  thereto,  is  fuUy  recognized 
by  the  authorities.      Michie  on  Banks  &  Bauting,  §  161,  p. 
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1401 ;  Oulf,  Colorado  &  Santa  Fe  By.  Co.  v.  North  Texas 
Grain  Co.,  32  Tex.  Civil  App.  93;  Bank  v.  Cutnmings,  89 
Teun.  609;  Hohhs  tt  Tucker  v.  Chicago  Packing  i&  Provision 
Co.,  98  Qa.  576.  We  are  of  opinion  that  the  money  now  in  the 
possession  of  the  defendant  bank  is  the  property  of  the  plain- 
tiff, and  that  it  had  the  right  to  maintain  this  suit  to  recover 
the  same  upon  refusal  of  the  defendant  to  pay  it  over. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


CHARLESTON. 

Julia  Israel  Lamp  et  als.  v.  John  T.  Locke  et  als. 
Submitted  September  20,  1921.       Decided  October  4,  1921. 

1.  Imjukction — Mandator]/  Injunction  Oiven  Only  Where  lUaht 

it  Clear  and  NecesHty  Urgent. 

Rellet  by  mandatory  Injunction  will  be  glreu  only  where 
the  right  of  the  applicant  U  clear  and  the  necessity  urgent, 
(p.  145). 

2.  Same— W<I(   Lie    to   Compel   DHlling    of   Offset    Well    Where 

Parties  Conspire  to  Defeat  Plaintiff's  Right  to  Royalties. 

Such  remedy  will  be  awarded  where  there  1b  a  collusive 
aEreement  between  a  lessor  and  lessees  of  a  tract  of  gas  pro- 
ducing laud  whereby  the  gas  therein  Is  being  extracted  and 
exhausted  by  a  well  five  feet  distant  from  the  bonndarr  line, 
and  on  an  adjoining  tract  under  tease  and  control  of  the  par- 
ties to  such  collusive  agreement,  with  the  Intended  result  that 
the  plafntlll,  who  Is  a  Joint  owner  of  one  half  of  the  gas  roy- 
alty In  the  first  named  tract,  is  prevented  from  receiving  any 
royalty  therefrom,  to  his  Irreparable  loss;  especially  where  bis 
right  to  such  royalty  has  a  time  limit  which  will  expire  with- 
in one  year.  In  such  case  a  mandatory  injunction  will  lie  to 
compel  the  drilling  of  an  ottset  well.     (p.  145). 

3.  Equity— B(K  Neea  Not  Follow  Statutorj/  Form,  and  f«     Not 

Demurraftle  for  IndeflniteneM  as  to  Parties  if  Namiing  Them 
With  Their  Interetts  in  Subject  Matter  and  Relief  Sought. 
It  Is  not  eesentlal  that  a  bill  In  chancery  shall  follow  the 
89  W.  T«. 
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form  glTen  In  sec.  37,  chap.  12G  of  the  Code;  a  substantial 
complfancfl  therewith  is  enfflclent.  and,  It  th«  bill  In  any  of 
Its  parts  names  the  parties  therto,  their  interest  In  the  sub- 
ject matter,  and  relief  sought.  It  is  not  demurrable  for  Indefl- 
mt^iess  as  to  parties,     (p.  148). 

4.  Same— 7t  U  Not  Error  to  Require  Defendant  to  Answer  With- 

in a  BeasOTiable  Time  AJter  Overruling  Demurrer  (o  Bill. 

A  defendant  may  appear  and  demur  to  a  bill  before  It  has 
matured  for  hearing,  and  if  he  does  so  and  the  demnrrw  be 
overruled,  It  Is  not  error  to  then  require  him  to  answer  wKbln 
a  reasonable  time.     <p.   149). 

5.  Affeai,  and  Erbob— Kwllnir  on  Demurrer     Reeetved     WUliout 

Motion  to  Correct  Judgment,  But  Jiot  Brron  in  Decree  After 

Demurrer  Overruled. 

"It  a  defendant  In  a  bill  flies  no  plea  or  answer  but  flies 
a  demurrer,  simply  on  the  ground  that  the  plalntUt  on  the 
facts  stated  in  the  bill  Is  entitled  to  no  relief  agalnBt  him,  and 
the  court  below  overrules  such  demurrer  and  awards  a  rule 
against  him  to  answer  the  bill  at  a.  speclfled  time  and  he  fails  to 
do  so,  and  a  decree  Is  rendered  against  him,  and  he  makes 
no  such  motion  to  have  it  reversed  or  corrected  In  the  court 
below,  and  he  appeals  from  such  xlecree,  solely  on  the  ground 
that  the  court  rendered  any  sort  of  a  decree  against  him,  this 
Court  will,  though  he  did  not  make  such  motion,  entertain 
his  appeal,  because  such  appeal  though  In  form  an  appeal  trom 
the  last  decree  Is  In  substance  and  In  reality  an  appeal  from 
the  decree  overruling  hla  demurrer  and  deciding,  that  the 
plaintiff  was  entitled  to  relief  on  the  statements  in  the  bill 
against  him,  and  U  therefore  not  to  be  regarded  as  a  decree 
on  a  bin  taken  for  confessed.  But  If  the  appellant  tn  such 
case  does  not  conflne  bia  appeal  to  the  error  committed  by  the 
court  In  overrnllng  his  demnrrer  simply  carried  out  In  the 
last  decree  but  Insists,  that  there  are  in  addition  thereto  other 
and  Independent  errors  In  the  last  decree  against  him,  which 
should  be  revereed,  even  though  the  Appellate  Court  hdd,  that 
the  demurrer  was  properly  overruled,  this  Court  will  not  en- 
tertiUn  such  appeal,  because,  so  far  as  these  additional  and 
Independent  errors  are  concerned,  this  last  decree  Is  to  be  re- 
garded as  a  decree  on  a  bill  taken  for  confOsBed  and  can  not 
be  reversed  by  this  Court,  till  a  motion  to  correct  It  has  been 
made  In  the  court  below,"  (Watson  v.  Wigffinton,  28  W.  Va. 
533.)     (p.  150). 

Appeal  from  Circuit  Court,  Pleasants  County. 
Action  by  Jtdia  Israel  Lamp  and  others  against  Johu  T. 
89  w.  v«. 
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Locke  and  others.  From  a  decree  awarding  plaintiff  a  man- 
datory injuDCtion  and  another  decree  refusing  to  reverse  the 
first  decree  for  alleged  errors,  certain  defendants  appeal. 

Affirmed. 

William  Beard,  for  appellants. 

Frank  J.  Barron  and  6.  J>.  Smith,  for  appellees. 

Lively,  Judge  : 

Prom  two  decrees  of  the  circuit  court,  one  entered  on  the 
14th  of  September,  1920,  awarding  to  the  plaintiff  a  manda- 
tory injunction,  and  the  other  entered  on  the  2nd  day  of 
December,  1920,  refusing  to  reverse  the  first  named  decree 
for  alleged  errors  therein,  some  of  the  defendants  prosecute 
this  appeal. 

The  bill  prays  for  a  mandatory  injunction  against  de- 
fendants compelling  them  to  drill  an  off-set  well  on  what  is 
known  as  the  "W".  P.  Jones  68  acre  farm  to  protect  the  gas 
thereunder  from  depletion  through  another  well  within  five 
feet  of  the  dividing  line  between  the  W.  P.  Jones  farm  and 
located  on  another  tract  of  64  acres  known  as  the  C.  A.  Jones 
lease.  The  bill  was  filed  August  rules,  1920,  and  afterwards 
notice  was  served  on  defendants  notifying  them  that  on  the 
23rd  day  of  August,  1920,  plaintiffs  would  move  for  a  manda- 
tory injunction,  compelling  them  to  drill  an  off-set  well  on 
the  W.  P.  Jones  farm  of  68  acres  to  protect  drainage  from 
a  well  they  had  drilled  within  a  few  feet  of  the  boundary  line, 
on  the  C.  A.  Jones  lease.  A.  S.  McCuUough,  J.  T.  Locke, 
Dan  H.  Reynolds  and  Addie  L.  Reynolds  appeared  specially 
by  William  Beard,  solicitor,  to  the  notice  and  objected  to  the 
granting  of  the  injunction  because  the  bill  was  not  sufficient 
in  law  to  entitle  the  plaintiffs  to  the  relief  prayed  for.  The 
court  overruled  the  demurrer  and  gave  defendants  ten  days 
to  answer,  who,  by  counsel  in  open  court  then  declined  to 
make  further  answer.  The  motion  was  docketed  and  the 
hearing  contiued  until  the  3rd  day  of  September,  following, 
on  which  day  the  defendants  making  no  appearance  and  fail- 
ing to  answer,  the  court  continued  the  hearing  of  the  motion 
until  its  next  term,  to-wit,  the  14th  day  of  that  month,  be- 
cause the  bill  was  not  then  matured  at  rules  for  hearing. 
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On  the  14th  of  September,  1920,  the  bill  having  refrularly 
matured  for  hearing,  and  no  further  appearance  being  made 
by  defendants,  the  cause  was  heard  upon  the  bill,  exhibits,  de- 
cree nisi,  and  the  motion  for  the  mandatory  injunction,  the 
affidavits  filed  in  support  thereof,  and  upon  the  proceedings 
theretofore  had,  the  bill  was  taken  for  confes!?ed  as  to  the  de- 
fendants and  the  court  entered  the  decree  complained  of 
against  the  defendants,  the  owners,  lessees  and  those  who 
were  in  possession  of  the  W.  P.  Jones  68  acre  leasehold  and  in 
possession  and  ownership  of  the  C.  A.  Jones  62  acre  leasehold, 
commanding  them  to  sink  an  off-set  well  on  the  W.  P.  Jones 
lease  to  and  through  the  oil  and  gas  bearing  sand  found  in 
that  vicinity  to  sufficient  depth  to  counteract  and  off-set  a  gas 
well  upon  the  C.  A,  Jones  62  acre  leasehold,  then  producing 
gas,  with  privilege  of  inspection,  and  mea-surement  of  the 
well,  at  its  completion,  to  plaintiff;  and  required  them,  the 
plaintiffs,  to  execute  an  injunction  bond.  Afterwards  the 
defendants  who  had  appeared  and  demurred  to  the  bill  on 
August  23rd,  and  other  defendants,  namely,  Frank  H.  Cox, 
S.  V.  Riggs,  C.  P.  Sinionton,  Alva  McCullough,  R.  E.  Hays, 
Albert  Neely,  The  Pleasants  County  Bank,  and  Benwood  Oil 
Company,  gave  notice  to  plaintiffs  that  they  would  move 
the  court  on  a  certain  day  for  reversal  of  the  decree  of  Sep- 
tember 14,  and  dissolution  of  the  injunction  awarded  thereby, 
stating  the  grounds  on  which  the  motion  would  be  made. 
This  motion  was  heard  and  overruled,  on  December  2,  1920. 

Plaintiffs  are  beirs-at-law  of  J.  L.  Israel,  who  died  intestate 
in  1913,  and  they  aver  that  J.  L.  Israel,  on  October  24,  1907, 
conveyed  to  A.  N.  Riggs  a  tract  of  68  acres  of  land,  known 
and  designated  as  the  W.  P.  Jones  lease,  for  the  sum  of 
$1400.00,  and  in  the  granting  clause  thereof  made  the  follow- 
ing provision;  "reserving  therefrom  1-16  royalty  in  all  min- 
erals produced  from  said  farm  for  a  period  of  15  years  from 
this  date;"  that  on  the  same  day  said  Riggs  conveyed  the 
same  tract  of  land  to  W.  P.  Jones,  in  the  granting  clause  of 
which  he  used  these  words,  "reserving  therefrom  1-16  royalty 
in  all  minerals  produced  from  said  farm  for  a  period  of  15 
years  from  this  date,  second  party  to  use  due  diligence  to 
80  w,  Va. 
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have  said  land  tested  for  oil,  the  aforesaid  reservation  of 
mineral  rights  is  to  cover  reservation  made  by  J.  L.  Israel  and 
wife  in  deed  made  by  them  to  A.  N.  Riggs  of  October  24, 
1907";  that  in  1915  Defendant  W.  P.  Jones  leased  said  tract 
of  land  for  oil  and  gas  purposes  to  the  defendant  J.  T.  Locke, 
who  associated  with  himself  other  named  defendants  in  a  mia- 
ing  company  known  as  the  Jones  Farm  Oil  Co.,  and  he  and 
his  associates,  in  the  year  1917,  drilled  on  the  W.  P.  Jones 
farm  a  small  oil  producing  well  and  paid  to  plaintiffs  aboat 
$100.00  as  their  1-16  part  of  the  royalty.  The  royalty  pro- 
vided for  in  the  lease  was  %  part  of  the  oil  and  %  of  all  gas 
produced  and  sold  from  the  farm  for  each  year  so  loi^  as  the 
gas  is  sold  therefrom  and  payable  quarterly  when  marketed. 
The  bill  avers  that  no  further  development  has  been  made 
on  the  W.  P.  Jones  lease;  and  further  avers  that  defendant 
C.  A,  Jones,  who  is  known  as  Cordelia  Jones,  the  mother  of 
defendant  W.  P.  Jones,  owns  a  tract  of  62  acres  adjoining 
the  68  acre  W.  P.  Jones  lease,  and  in  the  year  1915  also  made 
and  executed  an  oil  and  gas  lease  to  defendant  Locke  on  her 
62  acre  tract,  who  associated  with  himself  certain  other  de- 
fendants, naming  them,  and  also  a  number  of  the  defendants 
as.sooiate(i  with  him  in  the  Jones  Farm  Oil  Co.,  as  a  Mining 
Company  known  as  the  Locke  Gas  Co.,  and  proceeded  to  sink 
a  well  on  the  C,  A.  Jones  62  acre  tract,,  within  five  feet  of  the 
dividing  line  between  the  W,  P.  Jones  farm,  and  the  C.  A. 
Jones  farm ;  which  well  is  a  good  gas  producer,  averaging  a 
daily  production  of  about  1,000,000  feet,  and  through  which, 
by  means  of  its  close  proximity  to  the  dividing  line,  the  gas 
which  underlies  the  W.  P.  Jones  lease,  in  which  plaintiffs  are 
interested  to  the  extent  of  1-16  of  such  gas,  is  being  rapidly 
drained  and  exhausted,  to  the  great  detriment  and  damage 
of  plaintiffs'  interest  therein.  The  bill  charges  on  informa- 
tion and  belief  that  W.  P.  Jones  and  his  mother,  C.  A.  Jones, 
combined  and  conspired  with  Locke  and  the  other  defend- 
ants, who  composed  the  Locke  Gas  Company,  to  drill  the  C. 
A.  Jones  well  within  five  feet  of  the  dividing  line  with  the 
intent  to  draw  the  gas  underlying  the  W.  P.  Jones  68  acre 
lease  in  order  to  do,  as  they  have  thereby  done,  irreparable 
injury  and  damage  to  the  plaintiffs,  and  that  the  well  was 
8»  w.  v«. 
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so  located  at  the  behest  and  request  of  W.  P.  Jones  in  order 
that  he  and  his  mother  would  be  the  real  beneficiaries  in  th« 
royalty  from  said  well  and  thus  drain  the  W.  P.  Jones  lease 
without  paying  plaintiffs  the  1-16  royalty  therein  to  which 
they  were  entitled.  The  bill  alleges  refusal  on  the  part  of 
defendants,  after  request,  to  drill  an  off-set  well  on  the  W.  P. 
Jones  tract  of  68  acres,  to  protect  the  depletion  of  the  gas 
therefrom;  that  plaintiffs  have  no  adequate  relief  save  in  a 
court  of  equity ;  that  they  are  suffering  irreparable  loss ;  that 
large  quantities  of  gas  are  being  taken  from  them  without 
payment  of  their  royalty ;  and  they  pray  for  a  mandatory  in- 
junction to  compel  defendants  to  drill  an  off -set  well ;  and  for 
general  relief. 

The  deeds  and  leases  are  filed  as  exhibits  with  the  bill.  To 
support  the  application  for  mandatory  injunction,  two  affi- 
davits are  filed  by  plaintiff,  one  sworn  to  by  W.  L,  Israel, 
one  o£  the  plaintiffs,  to  the  effect  that  the  well  complained  of 
is  producing  a  large  amount  of  gas  in  paying  quantities  and 
was  drilled  in  in  February,  1918,  and  is  located  within  five 
feet  of  the  dividing  line  between  the  two  farms;  the  other  by 
D.  L.  McCuIlough,  who  has  no  interest  in  the  litigation,  to  the 
effect  that  he  was  present  when  the  well  complained  of  was 
located  by  W.  P.  Jones  and  certain  of  the  other  defendants 
and  who  stated  that  the  well  was  to  their  knowledge  very 
close  to  the  "W,  P.  Jones  dividing  line;  that  the  well  was 
drilled  in  in  February,  1918,  was  gauged  at  over  1,000,000 
feet  and  that  he  was  afterwards  informed  by  A.  S.  McCuI- 
lough that  the  first  check  received  by  the  company.  The  Locke 
Gas  Co.,  from  the  Hope  Natural  Gas  Co.,  from  the  first  sale 
of  gas  was  over  $900.00.  The  principal  ground  of  error  is 
predicated  on  the  insufiieiency  of  the  bill  and  on  this  assign- 
ment the  case  turns.  For  that  reason  the  allegations  of  the 
bill  have  been  set  out  at  more  length  than  usual. 

Is  the  bill  sullicient?  It  is  contended  that  plaintiffs  do  not 
have  such  an  interest  in  the  gas  under  the  68  acre  W.  P. 
Jones  tract  as  will  entitle  them  to  an  action  for  protection, 
and  we  are  cited  to  Feather  v.  Baird,  85  W.  Va.  267.  That 
decision  holds  that  where  a  deed  grants  all  the  right,  title  and 
interest  in  and  to  minerals  in  a  certain  tract  for  a  valuable 
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consideration,  a  covenaiit  on  the  part  of  the  grantee  to  pay 
one  cent  royalty  per  ton  on  all  coal  mined,  payable  as  soon 
as  the  coal  is  mined  and  shipped,  was  not  a  condition  subse- 
quent, but  only  an  additional  consideration  for  the  grant, 
which  the  vendee  was  bound  to  pay.  The  grantor  conveyed 
all  his  title  to  the  coal  but  retained  an  interest  therein,  en- 
foreable  when  the  coal  was  mined,  which  the  grantee  was 
obligated  to  pay.  The  Israel  deed  expressly  "reserves  from 
the  grant  1-16  royalty  in  all  minerals  produced  from  said 
farm  for  a  period  of  15  years  from  this  date,"  and  conveys 
the  land  and  minerals  with  this  incumbrance  on  the  minerals. 
The  grantee  does  not  bind  himself  to  pay  except  by  implica- 
tion. If,  perchance,  he  should  extract  the  mineral  he  would 
be  required  to  pay  the  reserveil  1-16  royalty.  Any  one 
holding  under  him  either  by  purchase  or  lease,  and  extracting 
the  mineral  would  be  likewise  bound.  But  whether  this 
clause  should  be  construed  as  a  retention  of  a  part  of  the 
mineral  in  place,  or  whether  in  the  nature  of  the  usual  cove- 
nant for  payment  of  royalty  in  mining  leases,  or  whether  as 
an  additional  consideration  for  the  grant,  it  is  immaterial  to 
inquire  for  the  proper  disposition  of  this  case.  It  is  plain 
that  the  vendor  has  a  property  right  expressly  reserved  to 
him  in  the  conveyance  of  which  all  subsequent  purchasers  or 
lessees  are  bound  to  take  notice.  Whether  plaintiffs  can  pro- 
tect this  property  right  by  mandatory  injunction  is  the  vital 
inquiry.  On  the  same  day  this  deed  was  made  to  Biggs 
(Oct.  24,  1907)  the  latter  made  conveyance  of  the  same  land 
(acknowledginft  before  the  same  notary)  to  defendant  W,  P. 
Jones,  expressly  referring  to  the  Israel  deed  therein,  Jones 
assuming  the  payment  to  Israel  of  the  purchase  money,  as 
the  consideration  for  the  grant,  and  in  the  granting  clause 
used  the  following  language;  "reserving  therefrom  one  six- 
teenth royalty  in  all  mineral  produced  from  the  said  farm  for 
a  period  of  fifteen  years  from  this  date,  second  party  to  use 
due  diligence  to  have  land  tested  for  oil,  the  aforesaid  reser- 
vation of  mineral  rights  beir^  made  to  cover  the  reservation 
made  by  J.  L.  Israel  and  Margaret  Israel,  his  wife,  in  the 
deed  made  by  them  to  A,  N.  Riggs  bearing  date  Oct,  24,  1907, 
the  said  party  of  the  first  part  hereby     conveying  to  said 
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party  of  the  second  part  all  rights  of  every  kind  and  charac- 
ter eonveyed  to  the  said  A,  N,  'Rigg:s  by  J.  L.  Israel  and  Mar- 
garet Israel,  his  wife,  in  the  deed  aforesaid."  Defendant 
"W.  P.  Jones  and  his  lessees  were  fully  aware  of  Israel's  in- 
terest ill  the  mineral,  and  assumed  the  oblipration  to  pay  his 
royalty  resei'\ed  in  ease  the  minerals  were  removed  by  them. 
It  is  artrned  by  counsel  for  appellants  that  Israel,  in  order 
to  protect  his  reservation,  should  have  expressly  reserved  a 
vendor's  lien  in  the  face  of  his  deed  as  for  a  balance  of  pur- 
chase money.  Unquestionably,  no.  Indicative  of  the  knowl- 
e<lKe  of  Israel's  reser\-ation  and  vested  rifrht,  defendant  Jones 
and  his  lessees  with  whom  he  formed  a  mining  parntership  to 
exploit  the  farm  for  oil  and  jras,  in  the  year  1917,  drilled  a 
produciiifT  oil  well  on  the  farm,  and,  recof^nizinp  plaintiffs' 
interest  in  the  oil  produced,  paid  to  them  their  1-16  royalty, 
amountinp;  to  about  $100.00  and  continued  to  pay  royalties 
to  them.  So  states  the  bill,  and  it  is  not  controverted.  The 
construction  placed  upon  the  meauinp  of  any  instrument,  or 
any  part  thereof  by  the  parties  thereto  is  entitled  to  preat 
weight,  and  is  often  conclusive.  Lorett  v.  W.  VtJ.  Central 
Oris  Co..  73  W.  Va.  40,  79  S.  E.  1007 ;  13  C.  J.  p.  546. 

Courts  are  extremely  cautious  in  considering  applications 
for,  and  awarding,  mandatory  injunction,  and  a  clear  right 
must  be  shown,  and  the  ca.se  be  one  of  neces.sity  or  extreme 
hardship.  Powhnton  <\  d"  C.  Co.  v.  RHz.  60  W.  Va.  395.  But 
the  power  to  grant  is  umloubted,  and,  if  it  were  not  so.  the 
remedial  and  restraining  power  of  courts  of  equity  would  be 
greatly  impaired,  if  not  partially  destroyed.  Does  the  bill 
set  up  a  ease  of  necessity  or  extreme  hardship?  Plaintiffs' 
right  to  royalty  in  the  W,  P.  .Tones  tract  is  rapidly  nearing 
extinguishment  by  the  expiration  of  the  15  year  period;  and 
by  conspiracy,  defendants  have  eauj^ed  a  cessation  of  develop- 
ment thereon  for  the  purpose  of  destroying  their  (plaintiffs) 
right,  and  at  the  same  time  are  appropriating  a  part  of  it 
through  a  well  on  adjoining  property.  Coupled  with  this 
fleeting  right  of  plaintiffs,  is  the  uncertainty  of  damages  in 
an  action  at  law,  I'nder  the  circumstances  an  action  at  law 
would  be  inadequate,  and  the  delay  practically  a  denial  of 
justice.     From  the  peculiar  characteristics  of  oil  and  gas  in 
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place,  their  elusive  and  moratory  nature,  their  tendeocy  to 
find  an  escape  in  the  direction  of  least  resistance,  how  far 
they  will  travel  under  given  pressure  to  find  an  escape,  has 
been  found  entirely  too  problematical  for  any  degree  of  cer- 
tainty. In  practical  experience  no  one  will  approximate 
■with  reasonable  certainty,  and  experts  widely  differ.  Dam- 
ages in  such  cases  are  largely  speculative  and  uncertain. 
The  true  measure  is  most  difficult  to  find.  A.  remedy  at  law 
is  not  adequate,  in  the  sense  to  deprive  equity  of  jurisdiction, 
unless  it  is  as  certain,  prompt  and  efficient  to  the  ends  of 
justice,  as  the  remedy  in  equity.  Besides,  fraud  and  collu- 
sion are  charged,  always  elements  of  equitable  jurisdiction. 
It  is  clear  that  an  injunction  will  not  lie  against  the  de- 
fendants composing  the  mining  company  owning  the  C.  A. 
Jones  lease  from  developing  their  property.  Archer  on  Oil 
&  Gas,  p.  782.  Neither  would  an  action  at  law  lie  against 
those  members  solely  interested  in  that  lease. 

As  above  stated,  W.  P.  Jones  and  his  lessees  had  notice  of 
plaintiffs'  royalty  in  the  68  acre  tract.  In  the  operation  and 
development  it  is  their  daty  to  protect  plaintifFs'  interest, 
not  to  destroy  it.  The  principle  of  law  expressed  in  the 
Latin  maxim  applies.  '  *  Sit  utero  tuo  et  alienum  non 
laedas",  meaning,  "So  use  your  own  property  aa  not  to  in- 
jure or  destroy  the  property  of  another."  There  was  an 
implied  covenant  when  they  leased  this  property  that  they 
would,  having  full  knowledge  and  notice,  protect  plaintiffs' 
rights  reserved,  and  pay  them  1-16  royalty  on  all  mineral 
taken  therefrom.  These  plaintiffs,  under  the  facts,  are  en- 
titled to  the  same  protection  of  their  royalty  interest  as  their 
co-owner  of  the  royalties,  W.  P.  Jones.  When  the  lessee  of 
oil  and  gas  lands  begins  exploration,  there  is  an  implied  cove- 
nant that  he  will  diligently  proceed  and  if  oil  or  gas  is  found 
he  will  protect  the  lines  and  develop  the  property.  Archer 
on  Oil  and  Gas  p.  393.  But  Jones  has  conspired  with  his 
lessees  to  take  the  gas  out  by  a  well  on  an  adjoining  tract.  He 
has  procured  this  to  be  done  for  apparent  reasons.  The  bill 
chaises  that  he  induced  his  lessees  so  to  act.  It  is  well  set- 
tled that  Jones  could  compel  his  lessees  to  build  an  off -set  well 
to  protect  his  royalty.      Cannot  plaintiffs,  co-owners  of  the 
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royalties  demand  and  receive  the  same  protection,  especial^ 
when  their  right  will  soon  expire?  A  lessee  in  the  opera- 
tion of  his  lease  must  act  in  good  faith.  Where  he  owns  ad- 
joining land  he  has  no  right,  under  the  guise  of  ownership 
to  drain  the  land  leased  by  putting  down  wells  on  the  adjoin- 
jng  property,  without  sinkii^  off-set  wells  on  the  lease  suffi- 
cient to  protect  it  from  such  drainage,  when  the  lessor  is  en- 
titled to  royalties  io  the  oil  or  gas  taken  from  the  leased 
premises.  Thornton  on  Oil  &  Qas  (3rd  ed.)  see.  108.  A 
lessee  of  two  or  more  adjoining  tracts  cannot  collusively, 
fraudulently  or  evasively  drill  welU  on  one  tract  so  as  to 
drain  the  oil  from  the  adjoining  tracts,  and  equity  will 
furnish  relief  to  those  injured  thereby.  Barnard  v.  Moium- 
gahela  Gas  Co..  216  Pa.  362;  EUppner  v.  Lemon,  176  Pa.  502. 
In  this  last  case  the  defendant  was  required  to  sink  an  off-set 
well  forthwith,  under  penalty  of  forfeiture.  See  also  Jen- 
nings V.  Carbon  Co.,  73  W.  Va.  217.  A  decree  of  forfeiture 
cannot  he  given  plaintiffs.  They  are  not  parties  to  the  lease ; 
and  a  forfeiture  or  abandonment  would,  as  a  practical  result, 
extinguish  their  right,  already  neariy  lost  by  flight  of  time, 
and  would  perpetuate  the  very  condition  brought  about  by 
the  collusion  of  defendants — depletion  of  the  gas  throi^h  ad- 
jacent wells.  Under  the  allegations  of  the  bill  charging  fraud 
and  collusion,  justice  would  not  permit  a  forfeiture,  or  an 
abandonment  of  the  W.  P.  Jones  lease.  Then  what  adequate 
remedy  remains  except  throi^h  mandatory  process  of  a  court 
of  equity  1  We  think  that  the  facts  alleged,  with  the  neces- 
sary inference  therefrom,  are  sufficient  to  justify  such 
remedy,  unusual  and  harsh  though  it  may  be.  The  case  is 
one  of  necessity  and  extreme  hardship. 

Appellants  urge  that  the  demurrer  (termed  an  objection  to 
the  grantii^  of  the  mandatory  injunction)  should  have  been 
sustained  because  there  is  no  allegation  in  the  bill  that  the  oil 
■well  on  the  W.  P.  Jones  tract  was  not  a  sufficient  off-set  to 
protect  drainage  from  the  well  near  the  dividing  line;  that 
it  is  not  averred  therein  with  precision  that  there  is  sufficient 
territory  in  the  W.  P.  Jones  tract  underlaid  with  sand  from 
which  the  said  well  obtains  its  gas,  and  that  the  nature  of  the 
sand  is  such  as  to  allow  drainage;  that  it  was  error  for  the 
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court  to  read  ex  parte  affidavits  submitted  to  sntaiB  the  mo- 
tion for  injanction  and  that  such  affidavits  when  read  did  not 
supply  adequate  proof  to  sustain  the  decree  of  September 
14,  1920.  The  only  well  on  the  W.  P.  Jones  tract  is  alleged 
to  be  an  oil  well,  how  tar  away  from  the  C,  A.  Jones  lease 
does  not  appear,  but  the  bill  states  facts  which  lead  to  the  con- 
elusion  that  the  jras  in  lar<re  volume  is  being  drawn  from  the 
W.  P.  Jones  land  without  adequate  protection  to  plaintiffs' 
interest.  The  prayer  for  an  off-set  well  negatives  the  pre- 
sumption that  one  is  already  there.  It  would  he  a  violent 
and  unreasonable  presumption  to  say  that  a  well  of  one  mil- 
lion feet  flow,  within  five  feet  of  a  tract  of  land,  would  not 
draw  gas  from  that  tract.  The  character  of  the  sand  under 
both  tracts  would  be  presumed  to  be  the  same.  Without  an 
actual  test  a  statement  to  the  contrary  would  be  imaginative. 
Proofs  of  the  allegations  of  the  bill,  duly  sworn  to,  are  not 
neces.sary  upon  demurrer,  or  when  their  verity  is  not  denied. 
Affidavits  are  always  proper  to  sustain  a  bill  for  preliminary 
injunction.  The  decree  is  alleged  to  be  erroneous  because  it 
gives  plaintiffs  the  privilejre  of  ^oing  upon  the  premises  to  in- 
spect the  drilling  of  the  off-set  well  and  to  measure  its  flow 
when  flnished.  What  harm  there  can  be  in  such  a  privilege 
we  fail  to  perceive.  It  does  not  vitiate  the  decree.  If  it  be 
exercised  to  the  detriment  of  defendants,  the  court  would 
remedy  that  condition  when  it  arises.  It  is  a  privilege  which 
fair  minded  business  dealinf!  would  readily  accord. 

Pritieism  is  directed  to  the  form  of  the  bill.  It  is  claimed 
that  it  is  not  in  the  form  required  by  sec.  37,  chap,  125  of  the 
Code,  or  in  the  usual  form  of  chancery  practice  prior  to  the 
enactment  of  that  section,  and  is  therefore  fatally  defective. 
A  bill  is  not  necessarily  defective  because  it  does  not  follow 
the  form  found  in  the  Code.  That  section  expres.sly  says 
that  the  bill  may  be  in  that  form  or  in  the  substance  thereof. 
It  is  not  mandatory.  The  bill,  in  what  purports  to  be  its 
caption,  names  each  of  the  plaintiffs  and  each  of  the  de- 
fendants. Then  follows  the  words:  "To  the  Honorable 
Homer  B,  Woods,  Judge  of  the  Circuit  Court  of  Pleasants 
County.  West  Virginia:  The  hill  of  complaint  of  Julia 
Israel  Lamp  et  als.,  plaintiffs,  against  John  T.  Locke,    et  al., 
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defendants,  filed  in  your  Honor's  said  Court  at  Ai^ust  Rules, 
1920.  The  plaintiffs  represent  and  show  unto  your  Honor", 
etc.  In  the  prayer  of  the  bill  all  of  the  defendants  are  again 
named  as  such.  While  the  bill  is  inaptly  drawn,  as  to  the 
naming  of  parties,  we  think  it  safBcient  to  show  who  are  the 
plaintiffs  and  defendants,  their  respective  interests  in  the 
subject  matter,  and  the  relief  sought.  The  criticism  is 
technical. 

Further  error  is  asserted  because,  it  is  claimed,  no  proper 
time  was  given  defendant  in  which  to  answer  the  bill  after 
their  appearance  on  August  23  to  the  notice  for  injunction,  at 
which  time  they  objected  to  the  granting  of  the  injunction. 
The  claim  is  to  the  effect  that  the  bill  had  not  matured  for 
hearing  and  the  demurrer  interposed  to  the  bill  and  then 
overruled  would  not  justify  a  rule  to  answer  until  after  the 
bill  had  fully  matured.  The  bill  is  for  mandatory  injunc- 
tion only  and  defendants  were  summoned  to  answer  it  at 
August  Rules,  when  the  bill  was  filed.  The  action  was  pend- 
ing and  a  motion  for  preliminary  injunction  could  have  been 
made  at  any  time.  It  could  have  been  made  upon  presenta- 
tion of  the  bill  before  filing  and  before  process.  "A  pre- 
liminary injunction  is  an  extraordinary  proceeding  in  which 
the  statute  dispenses  with  some  things  indispensable  in  regu- 
lar proceedings."  Cooper  v.  Bennett.  70  W.  Va.  112.  The 
appearance  of  defendants  to  resist  the  motion  for  injunction 
was  an  appearance  to  the  bill,  and  they  were  entitled  to  de- 
mur, and  answer,  if  they  deemed  it  advisable.  They  waived 
maturity  of  the  bill.  "A  defendant  who  appears  and  ans- 
wers at  a  term  when  the  cause  is  improperly  on  the  docket 
because  not  set  for  hearing  at  rules,  waives  such  irregularity." 
McDermott  v.  Newmann,  64  W,  Va.  195.  But  counsel  con- 
tends that  they  did  not  demur,  but  simply  objected  to  the 
granting  of  the  injunction  on  the  preliminary  motion  thereof, 
and  that  the  court  improperly  treated  their  objection  as  a 
demurrer.  The  record  shows  that  defendants  appeared,  ob- 
jected to  the  granting  of  the  injunction,  "and  they  and  each 
of  them  say  that  the  plaintiffs'  said  bill  is  not  suflUcient  in  law 
to  entitle  plaintiffs  to  the  relief  by  injunction  prayed  for  in 
their  said  bill,"  This  was  clearly  a  demurrer.  The  court 
89  w.  v«. 
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properly  treated  it  as  such.  In  the  subsequent  proceedings, 
and  in  the  petition  for  appeal,  counsel  for  defendants  treats 
it  as  a  demurrer.  Upon  overrulii^  the  demurrer  time  was 
given  defendants  to  answer,  and  counsel  in  open  court  de- 
clined to  answer,  and  made  no  further  appearance.  The 
motion  for  injunction  was  docketed  and  the  hearing  thereon 
continued  and  no  action  was  taken  thereon  until  after  the 
cause  had  fully  matured.  Where  a  demurrer  is  argued 
and  overruled,  and  the  demurrant  is  ruled  to  answer  on  a  day 
certain,  if  on  that  day  he  fails  to  appear  and  answer,  plain- 
tiff is  entitled  to  a  decree  against  him  for  the  relief  prayed. 
Sec.  30,  chap.  125,  Code.  Defendants  could  have  answered 
at  any  time  before  final  decree,  under  sec.  53  of  chap,  125,  not- 
withstanding the  court's  order  givii^  them  ten  days  to  mi^e 
answer.  Waggy  v.  Waggy,  77  W,  Va.  144.  Appellees  eon- 
tend  that  no  assignment  of  error  except  to  the  decree  over- 
ruling the  demurrer  should  be  considered  as  to  these  de- 
fendants who  appeared,  demurred  and  then  refused  to  answer, 
that  they  stand  in  this  court  upon  their  demurrer.  If  an 
appeal  had  been  taken  by  them  without  first  making  motion 
under  see.  5,  chap.  134,  Code,  to  correct  errors,  then  they 
could  not  be  heard  upon  any  assignment  of  error  committed 
after  the  demurrer  was  overruled ;  they  would  stand  upon  the 
questions  raised  by  the  demurrer.  Steenrod's  Admr.  v. 
Railroad  Co.,  25  W.  Va.  133;  Ferrell  v.  Camden,  57  W.  Va. 
401.  But  they,  as  well  as  their  co-defendants,  have  made 
the  motion  in  the  lower  court  to  reverse  and  correct  errors 
under  said  section  of  chap.  134,  as  to  both  decrees,  and  the 
errors,  if  any,  committed  in  both  decrees  will  be  considered. 
The  rule  is  stated  by  Judge  Qbeen  as  follows:  "If  a  de- 
fendant in  a  bill  files  no  plea  or  answer  but  files  a  demurrer, 
simply  on  the  ground  that  the  plaintiff  on  the  facts  stated  in 
the  bill  is  entitled  to  no  relief  against  him,  and  the  court  be- 
low overrules  such  demurrer  and  awards  a  rule  against  hira 
to  answer  the  bill  at  a  specified  time,  and  he  fails  to  do  so, 
and  a  decree  is  rendered  against  him,  and  he  makes  no  such 
motion  to  have  it  reversed  or  corrected  in  the  court  below,  and 
he  appeals  from  such  decree,  solely  on  the  ground  that  the 
court  rendered  any  sort  of  a  decree  against  him,  this  Court 
s»  w.  v«. 
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will,  though  he  did  not  make  such  motion,  eotertain  his  ap- 
peal, because  such  appeal  though  in  form  an  appeal  from  the 
last  decree  is  in  substance  and  in  reality  an  appeal  from  the 
decree  overruling  bis  demurrer  and  deciding,  that  the  plain- 
tiff -was  entitled  to  relief  on  the  statements  in  the  bill  against 
him,  and  is  therefore  not  to  be  regarded  as  a  decree  on  a  bill 
taken  for  confessed.  But  if  the  appellant  in  such  case  does 
not  confine  his  appeal  to  the  error  committed  by  the  court  in 
overruling  his  demurrer  simply  carried  out  in  the  last  decree 
but  insists,  that  there  are  in  addition  thereto  other  and  in- 
dependent errors  In  the  last  decree  against  him,  which  should 
be  reversed,  even  though  the  Appellate  Court  held,  that  the 
demurrer  was  properly  overruled,  this  Court  will  not  enter- 
tain Buch  appeal,  bccausce,  so  far  as  these  additional  and  in- 
dependent errors  are  concerned,  this  last  decree  is  to  be  re- 
garded as  a  decree  on  a  bill  taken  for  confessed  and  can  not 
be  reversed  by  this  Court,  till  a  motion  to  correct  it  has  been 
made  in  the  court  below,"  Watson  v.  Wigginton,  28  W.  Va. 
533. 

A.  N.  Riggs  has  no  interest  in  the  litigation  and  is  not  a 
necessary  party.  He  was  evidently  only  an  intermediary 
between  J.  L.  Israel  and  W.  P.  Jones  in  the  transfer  of  the 
title  to  the  W.  P.  Jones  tract. 

We  affirm  the  decrees  of  September  14,  1920,  and  of 
December,  2,  1920. 

Affirmed. 


CHARLESTON. 

EvALiNE  Hatfield  v.  Boyd  Hatfield  et  al. 

Submitted   September   27,   1921.     Decided  October  4,   1921. 

FHAUDtiuMT  CoHVEYANCES — Bill  (0  Annul  Fraudulent  Deed,  Made  to 
Defeat  Judgment  Hen,  Held  SvlHcient. 

A  bin  to  Bet  aside  and  annul  a  voluntary  and  fraodutent  deed 
wblch  ctiargee  wltb  reasonable  certainty  a  live  Judgment  In 
S9  w.  va. 
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favor  of  plaintiff  and  against  tlie  grantor,  rendered  prior  to 
such  deed,  and  that  In  order  to  defeat  the  collection  thereof 
the  grantor  and  grantee  and  those  holding  under  him  combined 
and  conspired  together  and  executed  and  recorded  such  deed, 
without  any  consideration  therefor  deemed  valnahle  In  law; 
and  which  bill  prays  that  such  deed  be  annulled  In  eo  far  as 
plaintiff's  Judgment  Is  concerned,  and  Che  real  estate  sold  tn 
satisfaction  thereof,  and  tor  general  relief,  Is  sufllcient,  and  a 
demurrer  thereto  should  be  overruled. 

Appeal  from  Circuit  Court,  Mingo  County. 

Action  by  Evaliiie  Hatfield  against  Boyd  Hatfield  and  oth- 
ers. Demurrer  to  bill  sustained,  and  decree  entered  dis- 
missini;  bill.     Plaintiff  appeals. 

Reversed;  Demurrer  overruled;  Bemanded. 

Stafford  d-  Rhodes,  for  appellant. 

Lively,  Judge  : 

The  circuit  court  sustained  a  demurrer  to,  and  dismissed 
the  plaintiff's  bill,  and  she  prosecutes  this  appeal. 

The  only  question  here  is  upon  the  sufficiency  of  the  bill. 
The  bill  avers  that  plaintiff,  in  a  suit  for  divorce  which  she 
instituted  against  defendant,  Boyd  Hatfield  I'n  the  year 
1917,  obtained  a  decretal  judgment  against  him  for  alimony 
and  suit  money  amounting  to  the  sum  of  $:J86.00,  which  has 
not  been  paid.  That  while  she  and  defendant  Boyd  Hatfield 
were  living  together  as  husband  and  wife  they  jointly  pur- 
chased three  lots,  Nos.  56,  57  and  58,  in  what  is  known  as 
West  Williamson,  and  that  she  and  her  husband  paid  for  and 
owned  the  same  jointly,  each  having  paid  one-half  the  pur- 
chase money  therefor  and  each  owning  a  one-half  undivided 
interest  therein,  and  that  the  deeds  for  lots  56  and  57  were 
made  to  them  jointly  by  the  owner  of  the  property  from 
whom  they  purchased.  But  without  the  knowledge  or  con- 
sent of  plaintiff,  her  husband  procured  a  deed  or  contract  for 
lot  58  to  he  made  to  himself  and  had  the  same  duly  recorded 
in  the  clerk's  office  of  the  county  court  of  Mingo  County,  a 
copy  of  which  deed  is  offered  as  an  exhibit  therewith.  The 
amount  paid  by  them  for  lot  58  was  $250.00;  and  on  these 
lots  they  built  a  dwelling  house  which  was  insured,  and  after- 
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wards  destroyed  by  fire,  together  with  all  the  household  and 
kitchen  furniture  therein.  The  bill  further  charges  that  aoon 
after  the  decree  for  alimony  and  suit  money  was  entered 
against  the  defendant,  her  husband,  he  left  the  State  of  West 
Virginia  and  became  a  non-resident  thereof ;  that  after  the 
divorce  decree  was  entered,  and  after  her  decretal  judgments 
were  obtained,  Boyd  Hatfield,  her  former  husband,  conveyed 
the  house  and  lots  to  defendant  Isom  Blackburn,  and  trans- 
ferred to  him  the  insurance  policy  thereon,  in  both  of  which, 
the  real  property  and  the  insurance,  plaintiff  had  a  one-half 
undivided  interest ;  and  that  Isom  Blackburn  very  soon  there- 
after conveyed  the  interest  he  had  obtained  from  Boyd  Hat- 
field to  defendant  York  Hatfield;  and  the  deeds  are  offered 
as  exhibits.  It  is  charged  that  York  Hatfield  is  a  brother 
of  defendant  Boyd  Hatfield,  her  former  husband,  and  that 
defendant  Isom  Blackburn  is  an  uncle  of  Boyd  Hatfield,  and 
the  bill  avers  and  charges  that  the  conveyance  from  Boyd 
Hatfield  to  Isom  Blackburn  was  voluntary  and  without  any 
consideration  valuable  in  law,  as  was  also  the  conveyance 
from  Blackburn  to  York  Hatfield,  and  that  each  of  said  con- 
veyances was  fraudulent  and  was  made  for  the  purpose  of  de- 
frauding and  preventing  her  in  the  collection  of  her  said  debt 
against  Boyd  Hatfield,  and  that  defendants  Isom  Blackburn 
and  York  Hatfield,  at  the  time  the  conveyances  to  them  were 
made,  knew  that  they  were  made  for  the  sole  and  exclusive 
purpose  of  preventing  the  plaintiff  from  collecting  her  debt, 
and  to  put  the  property  described  beyond  her  reach ;  and  that 
all  of  the  defendants  had  full  knowledge  of  the  existence  of 
plantiff's  debt.  It  is  also  charged  that  the  transfer  of  the 
insurance  was  voluntary  and  fraudulent  and  was  for  the 
purpose  of  preventing  her  from  collecting  her  debt ;  that  Isom 
Blackburn  collected  the  insurance,  amounting  to  $275.00; 
and  that  Boyd  Hatfield  collected  the  insurance  on  the  house- 
bold  and  kitchen  furniture,  amounting  to  $200.00,  in  which 
he  was  interested  to  the  amount  of  one-half  thereof.  The 
amount  of  indebtedness  whicb  plaintifi:'  claimed  against  de- 
fendant Boyd  Hatfield,  composed  of  her  judgment  for  alimony 
and  suit  money  in  the  divorce  suit,  and  the  one-half  interest 
which  she  claimB  in  the  insurance  money,  amounts  to  $623.50. 
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The  prayer  is  that  a  decree  may  be  entered  setting  aside, 
vacating  and  holding  for  naught  the  conveyances  which  were 
executed  by  Boyd  Hatfield  to  Isom  Blackburn  and  from  Isom 
Blackburn  to  York  Hatfield,  as  to  the  plaintiff's  debt,  and 
that  the  ass^nment  of  the  insurance  policy  be  set  aside  and 
held  for  naught  as  to  plaintiff's  debt;  and  that  the  one-hall 
undivided  interest  in  the  real  estate  described,  being  the 
amount  owned  by  Boyd  HatSeld,  be-made  subject  to  her  debt 
and  sold  in  satisfaction  thereof ;  and  for  general  relief. 

While  the  bill  is  inaptly  drawn,  and  the  allegations  therein 
are  somewhat  indefinite,  it  is  reasonably  clearly  alleged  there- 
in that  the  plaintiff  has  a  judgment  against  defendant  Boyd 
Hatfield,  and  that  at  the  time  the  judgment  was  rendered 
Boyd  Hatfield  was  the  owner  of  a  one-half  undivided  interest 
in  lots  56  and  S7  and  had  the  legal  title  to  lot  No.  58  in  West 
Williamson  in  Mingo  County,  at  least  a  one-half  interest  in 
lot  58,  and  that  in  order  to  hinder,  delay  and  defraud  the 
plaintiff  in  the  collection  of  her  said  debt,  conveyed  his  in- 
terest in  said  lots  to  his  uncle,  who,  in  his  turn,  conveyed  the 
same  to  defendant  York  Hatfield,  who  is  a  brother  of  de- 
fendant Boyd  Hatfield,  her  former  husband.  That  such 
conveyances  were  made  with  the  intent  aforesaid  and  with 
full  knowledge  of  the  other  defendants  and  that  they  par- 
ticipated therein ;  that  the  consideration  moving  in  these  con- 
veyances was  not  valuable;  and  that  all  of  these  three  de- 
fendants combined  and  conspired  together  to  hinder,  delay 
and  defraud  her  in  the  collection  of  her  judgment.  These 
all^ations,  if  they  be  true,  and  on  demurrer  we  must  con- 
sider them  to  be  true,  are  sufBcient  to  justify  a  decree  setting 
aside  these  fraudulent  conveyances  and  subjecting  the  subject 
matter  thereof  to  the  payment  of  the  ju<^ment.  For  the 
purposes  of  thi.s  appeal  it  is  not  necessary  to  pass  upon  the 
question  whether  or  not  the  plaintiff  is  entitled  to  any  of  the 
insurance  on  the  house  and  furniture.  It  is  not  perceived  on 
what  theory  the  circuit  court  sustained  the  demurrer.  None 
is  su^ested  in  the  record ;  and  no  appearance  is  made  on  be- 
half of  the  appellees.  It  may  be  that  Boyd  Hatfield  has  other 
property  subject  to  the  jurisdiction  of  the  court  and  which 
would  be  ample  to  pay  the  claim  of  plaintiff,  and  which  is 
sa  w,  v«. 
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unencumbered  and  readily  accessible  to  her  demands,  and 
that  the  court  perceived  no  necessity  in  proceeding  against 
the  lots  in  question  for  that  reason ;  but  we  cannot  go  out  of 
the  record.  The  conveyance  is  charged  to  be  without  con- 
sideration and  fraudulent.  Under  the  statute  such  convey- 
ances are  fraudulent  per  se.  It  reads:  "Every  gift,  convey- 
ance, assignment,  transfer  or  charge  which  is  not  upon  con- 
sideration deemed  valuable  in  law,  shall  be  void,  as  to  credi- 
tors whose  debts  shall  have  been  contracted  at  the  time  it  waa 
made,"  etc.  Plaintiff's  right  to  maintain  this  suit  under 
the  allegations  of  her  bill  is  so  well  settled  by  our  decisions 
that  we  do  not  deem  it  necessary  to  refer  to  any  of  them. 

We  reverse  the  decree,  overrule  the  demurrer  and  remand 
the  cause. 

Reversed;  Demurrer  overruled;  Remanded. 


CHARLESTON. 

Austin  Downs  v.  Effa  L.  Downs  et  at. 
Submitted  September  20,  1921.    Decided  October  4,  1921. 
1.     Dkeds— A'oi  Effecttiul  to  Vfat  Title  Until  Delivered. 

Ad  iDBtniment  purporting  to  be  a  deed  for  land,  though  duly 
signed  and  acknowledged  by  the  grantor  and  b7  him  caused 
to  veet  title  In  the  grantee  uq- 
)  him  by  the  grantor,     (p.  160). 

Saue — Actual  or  CofWlructive  Delivery  will  Vest  Title. 

The  delivery  may  be  actual  or  conBtructlve,  and  1(  either,  the 
tHIe  In  tile  land  conveyed  will  vest  tn  the  grantee,     (p.  ISO). 

Sauk— Facts  Concerning  Execution  and  Record.  P'Vtivularly 
Oranlor'a  Admittions.  May  Warrant  Presvmption  of  Intended 
Delivery. 

The  tact«  dlrecUy  or  collaterally  connected  with  the  sign- 
ing, acknowledgment  and  recordation  ot  an  inBtrument  par- 
porting  to  be  a  deed  tor  land  may  In  some  clrcumatances  war- 
rant the  presumption  of  an  intent  on  the  part  ol  the  grantor 
to  deliver  the  deed;  especially  so  when  they  are  reinforced 
by  the  admission  of  the  grantor  of  the  grantee's  rights  under 
the  conveyance,    (p.  ISO). 
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4.    Same — Factt  SulHcient   to   Warrant   PrejumpHOB   of  Delivery 

Stated. 

Among  such  clrcum stances  are  tbe  execution  of  a  deed  by 
the  grantor  to  hU  son,  including;  ita  acknowledgment  and  de- 
livery tor  record,  Ita  retention  by  the  recording  officer  for  a 
long  period  of  years,  the  grantee  having  died  In  the  mean- 
time, tbe  grantor's  avowed  purpose  being  to  induce  the  son 
to  abandon  employment  elsewhere  and  return  to  the  land,  Im- 
prove and  cultivate  It  (or  the  common  benefit  of  both  parties 
thereto,  and  the  response  of  the  son  to  tbe  inducement,  his  re- 
turn to  and  improvement  and  cultivation  of  the  land,  the  erec- 
tion by  both  of  a  residence  on  the  land  and  its  occupancy  by 
the  grantee  for  many  years,  in  this  Instance  fifteen,  though 
not  consecutive,  with  the  apparent  knowledge  and  acquiescence 
of  the  father,  recordation  of  the  deed  and  his  expressed  recog- 
nition of  the  grantee's  rights  under  the  conveyance,     (p.  ISO). 

B.  Samr — Facts  Held  to  Indicate  Orantor's  Intention  to  De- 
liver and  Grantee's  Intention  to  Accept  Conveyance. 
The  acts  of  a  grantor,  a  father,  in  the  execution  and  recorda- 
tion of  a  deed,  purporting  to  veet  in  the  grantee,  his  son, 
without  hts  knowledge,  title  to  an  undivided  moiety  of  land 
for  the  avowed  purpose  of  inducing  the  grantee,  then  em- 
ployed elsewhere,  to  return  to  the  land.  Improve  and  culti- 
vate it,  and  the  acts  of  the  grantee  In  reliance  upon  such  in- 
ducement, considered  together,  disclose  an  Intention  on  tbe 
I)art  of  the  grantor  to  deliver,  and  upon  the  |)art  of  Ihe  grantee 
to  accept  the  conveyance,     (p.  161). 


The  presumption  of  constructive  delivery  of  such  Instrument 
is  not  conclusive,  but  may  be  rebutted  by  evidence  showing 
either  non-delivery  by  the  grantor  or  non-acceptance  by  tbe 
grantee,     (p.  162). 

Same— Oi-an(or  Hunt  Rebut  Presumption  ot  Delivery. 

To  rebut  such  presumption,  and  It  may  be  rebutted,  the  bur- 
den rests  upon  the  grantor;  but  to  have  that  efFect  tbe  proof 
must   be    certain,   competent    and    demonstrative,      (p.    1S2). 

WiT.\ESKKs — llranlor  May   Xot    Testify  to   Deceased   Grantee's 

Repudiation  of  Conveyance. 

Tbe  grantor  Is  not  competent,  according  to  sec.  23,  ch.  130 
Cede,  to  prove  repudiation  of  the  conveyance  by  the  grantee, 
he  being  dead  when  the  testimony  is  given,     (p.  163). 
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Appeal  from  Circuit  Court,  Doddridge  County. 

Action  by  Austin  Downs  against  Effa  L.  Downs  and  others. 
From  a  decree  cancelling  deed  as  a  cloud  on  plaintiff's  title, 
the  defendants  appeal. 

Reversed;  Bill  dismissed. 

J.  0.  WUcox  and  John  J.  Ingle,  for  appellants. 
J.  V.  Blair,  for  appellee, 

Lyncu,  JimGE: 

The  decree  reviewed  upon  this  appeal  cancelled  a  deed  as  a 
cloud  upon  plaintiff's  title  to  an  undivided  moiety  of  a  tract 
of  100  acres  of  land  owned  by  plaintiff  in  Doddridge  County, 
on  which  he  has  resided  since  he  acquired  it  by  purchase  in 
1877.  The  frrantee,  John  S.  Dowii.s,  is  his  son,  and  the  de- 
fendants are  the  son's  widow  and  heirs  at  law,  he  haviug  died 
intestate  before  the  institution  of  this  suit. 

The  deed  bears  the  date  of  September  27,  1893.  as  do  also 
the  certificate  of  acknowledfrment  and  the  memorandum  of 
the  clerk  admittiiiK  it  to  record  in  the  proper  office  of  Dorid- 
ridpe  Cffiinty.  If  it  lacked  anything  essential  to  complete 
the  conveyance  it  was  the  failure  to  deliver  it  then  or  after- 
ward, directly  or  constructively,  to  the  grantee.  Whether 
it  was  or  was  not  delivered  in  either  manner  is.  as  we  appre- 
hend, the  chief  question  to  be  solved  upon  this  iuvestifration; 
and  its  proper  solution  depends  upon  the  following  facts  and 
circumstances : 

As  appears  from  the  face  of  the  deed,  the  consideration  for 
the  conveyance  was  four  hundred  dollars,  one  half  of  it  cash, 
the  receipt  of  which  is  therein  ackuowledged,  and  two  notes 
in  equal  amounts,  payable  in  six  and  twelve  months  with  in- 
terest were  given  for  the  residue  and  payment  secured  hy  a 
lien  retained  in  the  deed.  The  grantee  was  not  preseut  at 
any  time  during  the  execution  of  the  deed  and  its  delivery  to 
the  clerk  for  recordation  on  the  same  day.  As  at  that  time 
he  was,  and  theretofore  had  been  in  Marion  County,  he  could 
not  then  have  paid  the  two  hundred  dollars  receipted  for  or 
executed  the  notes  described  in  the  deed.  It  seems  clear,  at 
least  the  plausible  inference  is,  that  he  had  no  knowledge  or 
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informatioQ  of  his  father's  intention  to  convey  him  aa  interest 
in  the  land  until  sometime  after  the  execution  and  recorda- 
tion of  the  deed,  the  interval  being  of  brief  duration.  So 
that  if  the  son  did  pay  any  part  of  the  consideration  in  cash 
and  execute  notes  for  the  residue  he  did  neither  on  the  date 
of  the  deed,  but  may  have  done  so  either  before  or  after- 
wards. The  plaintiff  and  J.  V.  Blair,  who  as  an  attorney  at 
law  prepared  it  and  the  notes  and  as  a  notary  public  certified 
the  acknowle^ment,  were  the  only  persons  present  at  the 
time  of  the  execution  of  the  Instrament,  and  they  and  the 
clerk  when  it  was  delivered  to  the  latter  for  recordation. 

The  deed  remained  in  the  office  of  the  clerk  of  the  county 
court  of  Doddridg:e  County  from  the  time  it  was  delivered 
to  him  until  its  redelivery.  May  8, 1919,  to  the  plaintiff  accom- 
panied by  Blair  as  his  counsel ;  and  the  notes  in  the  possession 
of  the  plaintiff  from  the  date  of  their  preparation  until  they 
were  exhibited  with  the  bill  without  alteration  or  change  in 
form  or  appearance  and  with  no  signature  thereto  affixed. 
Plaintiff  and  Blair  identified  them  as  the  notes  he  had  pre- 
pared for  the  grantee 's  signature. 

The  bill  charges  and  plaintiff  testifies  that  his  son,  the 
grantee,  when  informed  of  the  action  taken,  repudiated  it,  re- 
fused to  pay  the  consideration  for  the  conveyance,  or  any 
part  of  it,  and  to  obligate  himself  to  comply  with  any  of  the 
terms  thereby  imposed,  and  ever  thereafter  continued  so  to 
refuse.  These  allegations  as  to  the  repudiation  of  the  tran- 
saction, and  refusal  to  comply  with  the  terms  proferred,  the 
adult  defendant.s  in  their  answers  deny  and  during  the  takii^ 
of  the  depositions  questioned  by  objections  the  competency 
of  the  plaintiff  to  relate  the  details  of  any  conversation  had 
between  him  and  the  grantee,  who  had  died  prior  to  the  date 
of  the  father's  examination  as  a  witness  in  his  own  behalf. 
According  to  the  recitals  of  the  decree  the  cause  came  on  to 
be  heard  upon  these  objections  as  also  upon  the  matters  there- 
in specified,  yet  the  decree  is  silent  as  to  any  ruling  thereon. 
In  such  a  case  the  legal  inference  is  that  the  court  deemed  the 
objections  unfounded  and  so  treated  them.  But  the  evi- 
dence objected  to  clearly  comes  within  the  express  inhibition 
of  section  23  of  chapter  130  Code,  and  not  within  its  exception ; 
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and  as  defendants  still  rely  on  the  challenge  for  ineompeteney 
in  thin  and  other  like  inatances,  such  testimony  is  disregarded 
upon  this  inquiry. 

The  purpose  of  the  conveyance,  as  plaintiff  himself  has  in- 
formed us,  was  to  induce  his  son  to  abandon  employment  else- 
where and  to  reside  upon  the  farm  and  assist  in  its  manage- 
ment, control  and  cultivation  for  the  joint  benefit  of  himself 
and  the  father's  family.  This  design  he  conceived  apparent- 
ly without  previous  consultation  with  the  son,  and,  as  the 
context  shows,  in  the  absence  of  the  latter.  So  far  as  dia- 
clORed.  the  son  was  not  aware  of  the  father's  intention  or  pur- 
pose until  after  the  execution  of  the  deed. 

There  is  some  diversity  of  opinion  as  to  the  age  of  John 
S.  Downs  when  the  deed  was  made.  He  married  the  de- 
fendant, EfFa  L.  Downs,  August  17,  1894,  less  than  a  year  af- 
ter the  date  of  the  deed,  and  in  the  license  his  age  is  given 
as  23.  But  so  far  as  it  affects  the  merits  of  the  controversy 
it  matters  not  how  old  he  was  when  the  deed  was  executed. 
Soon  after  the  marriage,  however,  he  and  his  wife  moved  into 
the  residence  of  his  father,  and  he  and  they  continued  to  oc- 
cupy it  jointly,  just  how  long  does  not  appear,  but  probably 
until  the  grantee  with  the  aid  and  assistance  of  the  father 
erected  on  the  land  a  residence  for  the  son,  into  which  he 
moved  and  which  he  oeeupied  for  a  period  of  about  five  con- 
secutive years  when  he  moved  to  Wetzel  County,  and  later 
again  to  the  residence  so  erected  by  him  and  his  father  where 
he  remained  for  several  years,  the  combined  periods  of  hia 
occupancy  being  about  fifteen  years.  The  record  does  not 
furnish  accurate  data  as  to  the  changes  of  residence  to  and 
from  the  land  and  none  as  to  the  cause  therefor,  or  whether 
the  father  acquiesced  in  the  son's  absence  during  each  in- 
terim. There  is  some  testimony  tending  to  show  friction  be- 
tween them  at  the  time  the  son  finally  left  the  premises,  a 
few  years  before  his  death. 

If  the  reason  for  the  conveyance  was  to  induce  the  son  to 
occupy  the  land,  and  he  did  occupy,  cultivate,  improve  and 
keep  it  in  a  state  of  repair,  as  the  testimony  of  competent 
disinterested  witnesses  shows  the  fact  to  be,  he  did  what 
plaintiff  contemplated  when  he  executed  the  deed.  The  oe- 
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cupancy  was  not  that  of  a  tenant  paying  rent,  it  was  not 
merely  permissive  or  by  sufferance,  as  we  may  presume  in  the 
absence  of  evidence  to  the  contrary. 

The  execution  of  the  deed  by  the  father  and  the  entry  of 
the  son  into  possession  of  the  land  virtually  were  contempo- 
raneous acts.  Bdth  participated  in  the  fruits  of  the  common 
enterprise,  the  cultivation  of  the  land.  They  jointly  erected 
the  residence  occupied  by  the  son.  To  the  possession 
and  utilization  of  the  land  by  the  son  the  father 
did  not  object,  but  concurred  for  fifteen  years  or  more.  His 
acquiescence  is  siprnificant  and  tends  to  show  his  intention  to 
convey,  and  the  son 's  intention  to  accept  the  conveyance.  Ac- 
ceptance is  as  essential  to  the  validity  of  a  deed  as  delivery. 
Campbel!  v.  For,  68  W.  Va.  484,  69  S.  E.  1007.  Delivery  of 
a  deed  implies  its  acceptance  by  the  prantee  except  in  the 
ease  of  fraud,  artifice  or  imposition.  18  ('.  J.  212,  213,  cases 
cited  in  note  64,  Tf  the  deed  is  in  due  form  and  the  grantor 
has  signed  and  acknowledged  it  for  record  its  manual  delivery 
is  not  essential  to  an  acceptance  by  the  grantee,  as  a  construc- 
tive delivery  is  suflicient. 

Whatever  suffices  to  raise  a  fair  and  reasonable  presump- 
tion of  an  acceptance  implies  delivery,  18  C,  J,  416.  In  other 
words,  they  are  so  related  that  each  necessarily  implies  the 
other,  when  the  circumstances  are  such  as  to  warrant  the  im- 
plication and  there  is  absent  any  act  or  conduct  of  the  parties 
involving  in  doubt  and  unceitaiuty  their  intention  as  to  either 
of  these  essential  requirements.  What  they  have  said  and 
done  is  to  be  weighed  and  considered  in  order  to  ascertain 
their  intention  and  purpose  regarding  the  title  which  the  deed 
purports  to  vest  in  the  grantee.  The  grantor  deliberately 
and  voluntarily  caused  the  deed  to  be  prepared,  his  acknowl- 
edgment certifieil  and  the  instrument  recorded  nearly  twenty- 
six  years  before  plaintiff  sued  for  ijs  cancellation.  Professed- 
ly, his  purpose  was  to  induce  exactly  what  ensued,  his  son's 
return  to  the  place  of  his  birth  and  adolescence,  the  cultiva- 
tion, repair  ami  improvement  of  the  homestead.  This  pur- 
pose he  accomplished,  and  the  son  by  entering  upon,  and  re- 
maining on  the  land  during  many  years,  though  not  con- 
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tinuously,  with  the  knowledge  and  acquiescence  of  the  father, 
indicated  an  intention  on  his  part  to  accept  the  benefit  of  the 
conveyance.  Such  an  entry  by  the  grantee  "into  possession 
of  the  land  is  a  circumstance  tending  to  show  a  delivery  of  the 
deed  and  in  connection  with  other  circumstances  may  be 
strong  evidence  of  delivery."  2  Jonea,  Law  of  Real  Property, 
sees.  1220,  1227.  Recordation  of  the  deed  by  the  procure- 
ment of  the  father  and  its  prolonged  lodgement  in  the  office 
of  the  recording  officer  without  being  recalled  by  the  grantor 
until  after  the  death  of  the  grantee,  including  possession,  im- 
provement and  the  joint  enjoyment  of  the  beneficial  results 
are  such  additional  circumstances  as  bring  the  case  within  the 
rule  stated  by  the  author.  Rammell  v.  Hammell,  19  Ohio 
State  17 ;  Kearny  v.  Jeffries,  48  Miss.  343,  359. 

Although  necessarj-  to  the  effectiveness  of  a  deed,  aeeept- 
anee  need  not  be  expres.s,  it  may  be  implied  if  the  facts  con- 
nected with  the  transaction  and  the  acts  done  apparently  in 
accord  with  the  intention  of  the  parties  to  the  conveyance 
are  sufReient  to  warrant  the  implication.  Guggenkeimer  v. 
Lockridgc,  39  W.  Va.  457,  461.  In  WUliams  v.  WUliama, 
148  111.  426,  36  N.  E.  104,  decided  a  few  months  earlier  than 
the  case  last  cited,  and  on  the  facts  somewhat  like  these  now 
before  us,  the  Illinois  Court  said ;  "If  a  grantor,  with  or  with- 
out any  previous  arrangement  with  the  grantee,  executes  a 
deed,  and  has  it  recorded,  and  notifies  the  grantee,  who  by 
words  or  acts  accepts  the  conveyance,  the  delivery  is  suffi- 
cient, as  the  actual  possession  of  the  instrument  is  not  in- 
dispensable." The  Court  also  considered  as  significant  the 
entry  of  the  grantee  upon  the  land,  clearing  it,  repairing 
fences,  setting  out  fruit  trees,  and  the  exercise  by  him  of 
other  like  acts  indicative  of  ownership.  The  facts  in  the  Wil- 
liams case  and  in  Kingsbury  v.  Burnside,  58  III.  310,  de- 
cided by  the  same  court,  were  similar,  the  opinion  in  the 
former  citing  and  being  predicated  upon  the  latter. 

Besides,  the  acknowledgment  of  a  deed  is  in  itself  some 
manifestation  of  an  intention  to  deliver  it.  Ferguson  v. 
Bond,  39  W.  Va.  561,  566,  20  S.  E.  591;  and  its  recordation 
tends  strongly  to  indicate  a  purpose  on  the  part  of  the  grantor 
to  deliver  it,  and  when  the  grantee  enters  on  the  land  convey- 
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ed  the  presumptiou  is  still  stronger.  Com.  v.  Selden,  5  Munf. 
160,  Moreover,  John  S.  Downs  could  as  a  matter  o£  right 
have  obtained  possession  of  the  deed  while  it  remained  in  the 
clerk's  office  had  he  deemed  its  possession  necessary  to  per- 
fect his  title  or  protect  his  ownership;  for  "after  being  so 
recorded,  such  writing  may  be  delivered  to  the  party  entitled 
to  claim  under  the  same."    Sec.  7,  eh.  73,  Code. 

Recordation  is  the  equivalent  of  a  notice  of  an  intention 
on  the  part  of  the  grantor  to  part  with  his  title  and  yest  it  in 
another  and  thereby  publicly  warn  prospective  purchasers 
and  his  creditors,  if  any  he  has.  that  he  has  divested  himself 
of  the  title  and  thereby  of  his  land. 

The  presumption  of  a  constructive  delivery  of  a  deed  is  not 
conclusive  but  may  be  rebutted  by  evidence  showing  either 
non-delivery  by  the  grantor  or  non-acceptance  by  the  grantee. 
To  escape  the  operative  effect  of  the  conveyance  manually  or 
constructively  delivered  or  actually  or  constructively  accepted 
the  burden  rests  upon  the  grantor  or  those  who  claim  under 
him  or  whose  rights  are  jeopardized  by  the  conveyance  to 
prove  the  fact  to  be  as  he  or  they  allege.  In  order  to  entitle 
such  person  to  the  relief  he  seeks,  the  proof  must  be  certain  or 
reasonably  conclusive.  Chambers  v.  Chambers,  227  Mo.  262, 
127  tS.  W.  86.  But  the  most  potent  and  corroborative  fact 
upon  the  question  of  delivery  and  acceptance  is  the  admission 
of  the  plaintiff  himself,  as  established  by  the  uncontradicted 
testimony  of  Thaddeus  L.  Curry,  to  the  effect  that  plaintiff 
had  conveyed  an  interest  in  the  land  to  his  son  John. 

In  his  bill  and  in  the  proof  introduced  by  him,  plaintiff 
undertook  to  show  non-compliance  by  the  son  with  the  terms 
of  the  deed  when  the  depositions  were  taken,  and  as  the  testi- 
mony related  to  conversations  between  them  the  inhibition  of 
section  2:t,  chapter  lltO,  Code,  applies.  What  Mrs.  Austin 
Downs  said,  though  frank,  proves  nothing  helpful  to  the 
plaintiff,  and  consisted  only  in  an  assurance  on  the  part  of 
the  son  that  the  land  would  not  be  .sold  while  she  lived.  To 
that  extent  she  recognized  the  son's  right  to  sell  the  land,  a 
right  as  to  the  exercise  of  which  she  seems  to  have  been  solici- 
tious.  So  that  if  she  was  competent  to  testify  because  she 
did  not  join  plaintiff  in  the  execution  of  the  deed,  her  testi- 
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mony  doea  not  affect  the  rights  of  the  defendants.  The  lat- 
ter invoked  the  aid  of  the  statute  cited  by  objections,  and  by 
submitting  the  question  of  competency  to  the  determination 
of  the  court  as  appears  from  the  decree.  But  the  court 
either  advisedly  or  inadvertantly  disregarded  the  challenge. 
However,  defendants  still  persist  in  having  that  question 
determined  upon  this  appeal.  It  is  too  plain  to  need  the 
citation  of  authority,  as  the  statute  furnishes  its  own  inter- 
pretation. 

The  only  other  proof  that  tends  to  disclose  an  intention 
on  the  part  of  the  grantee  to  repudiate  the  deed  and  a  pur- 
pose to  reinvest  the  title  in  plaintiff  was  to  the  effect  that  he 
refused  to  accept  half  of  the  rental  accruing  on  an  oil  aud 
gas  lease  executed  by  the  father  alone  on  the  land,  the  amount 
so  due  having  been  deposited  in  a  Salem  Bank.  The  aab- 
atance  of  this  testimony  was  that  the  father  urged  upon  the 
son  the  necessity  of  going  to  the  bank  to  obtain  the  money,  as 
it  was  deposited  to  their  joint  credit  and  neither  could  with- 
draw it  without  the  consent  of  the  other.  The  son  went  as 
requested  but  refused  to  accept  any  part  of  the  money  as  a 
matter  of  right,  but  finally  consented  to  do  so  as  a  gift  upon 
the  insistence  of  the  father.  This  testimony  corroborated  by 
competent  witnesses  is  like  a  two  edged  sword  in  that  it 
cuts  both  ways,  as  will  readily  appear.  The  fact  most  re- 
lied on,  however,  is  that  the  son  told  the  father  "to  bring 
the  papers  up  and  he  would  sign  them ;  and  what  was  down 
there  was  his  and  and  he  wouldn't  bother  him  any  more." 
None  of  the  witnes-ses  so  testifying  it  seems,  knew  to  what  pa- 
pers they  referred  or  what  they  had  in  mind  by  the  allusion 
"down  there"  unless  they  meant  the  land.  These  state- 
ments do  not  deserve  much  if  any  consideration  viewed  in  the 
light  of  the  condition  obtaining  when  the  conversation  oc- 
curred, as  it  did  on  the  way  home. 

It  is  only  necessary  to  refer  to  two  other  grounds  ui^d 
upon  our  attention.  One  is  the  assessment  of  the  land  for 
taxation  and  the  payment  of  taxes  so  assessed,  the  other  the 
refusal  of  John  S.  Downs  to  sign  a  paper  having  for  its  pur- 
pose a  ratification  of  the  oil  and  gas  lease  just  mentioned. 
Plaintiff  always  paid  the  taxes  charged  against  the  land,  al- 
89  w.  Va. 
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though  part  of  the  time  after  the  deed  -was  made  the  assess- 
ment was  in  the  joint  names  of  both  parties  to  the  deed.  How 
this  fact  affects  the  right  of  either  is  not  apparent.  It  is  a 
mere  circumstance,  which,  without  explanation  or  connec- 
tion with  the  issue  raised  by  the  pleadings  and  proof  amounts 
to  nothini;,  the  only  charge  being  that  plaintiff  paid  the  taxes 
and  fraudulently  caused  the  assessment  to  be  changed  from 
their  joint  names  to  his  own,  and  this  allegation  no  proof 
supports.  John  S.  Downs  did  perhaps  refuse  to  ratify  the 
lease,  and  it  soon  afterwards  lapsed,  for  what  reason  does  not 
appear.  He  may  have  thought  its  execution  unwise  or  an 
unnecessary  and  unprofitable  encumbrance  upon  the  land. 

Whether  he  paid  or  did  not  pay  for  the  moiety  conveyed 
to  him  no  competent  testimony  tends  in  any  degree  to  show, 
except  that  if  he  complied  with  the  deed  he  did  so  either  be- 
fore or  after  its  recordation.  That  he  did  so  before  is  not 
probable,  though  he  may  have  done  so  afterwards,  or  he  and 
his  father  may  have  made  some  other  or  different  arrange- 
ments as  to  payment.  Defendants  allege,  but  offer  no  evidence 
to  show,  an  indebtedness  due  from  the  father  to  him  in  excess 
of  the  consideration  stipulated  in  the  deed.  Plaintiff  was 
not  competent  as  a  witness  to  prove  non-payment  as  that 
would  be  in  derogation  of  the  statute  cited,  so  that  the  only 
proof  of  the  non-payment  «f  the  consideration  is  the  failnra 
to  make  the  cash  payment  and  execute  the  notes  at  the  time 
the  deed  was  made  and  recorded.  What  may  have  occurred 
afterwards  the  record  does  not  disclose.  That  plaintiff  re- 
mained silent  so  many  years  and  took  no  steps  toward  the 
cancellation  of  the  deed  until  after  the  grantee  had  died  and 
no  longer  able  to  protect  himself  and  family  certainly  is  a 
circumstance  replete  with  significance.  It  is  without  ex- 
planation except  by  the  mere  assertion  that  defendants  had 
set  up  a  claim  to  a  half  interest  in  the  land  after  the  grantee 's 
death.  The  grantee  had  persisted  in  his  right  to  such  an 
interest  while  he  lived  and  that  right  the  father  never  con- 
troverted, so  fas  as  we  are  advised. 

Besides,  if  plaintiff  has  not  received  the  consideration 
specified  in  the  deed,  and  not  lost  his  right  to  enforce  pay- 
ment thereof,  he  may  still  be  entitled  to  it.  But  that  relief 
S9  w.  Va. 
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he  has  not  asked,  and  his  right  thereto  we  do  not  adjui^e. 
Nor  is  weight  to  be  given  to  the  failure  to  proceed  against 
the  interest  of  the  decedent  in  the  one  hundred  acres  to 
satisfy  his  debts  and  liabilities  in  the  suit  brought  for  that 
purpose,  because  that  fact  in  itself  is  not  sufficiently  im- 
portant to  warrant  cancellation  of  the  deed. 

Our  conclusion,  therefore,  is  to  reverse  the  decree  and  dis- 
miss the  bill. 

Reversed;  Bill  dismissed. 


CHARLESTON. 

Jackson  County  Bank  v.  Pibst  National  Bank  of 
Beedt  et  al. 

PiEST  National  Bank  op  Beedy  v.  C,  C.  Bbotton  et  al. 

Submitted  September  27,  1921.      Decided  October  4,  1921. 

1.  Ji'DOMENT    Creditor's    Suit — Necessary    Parties    When  DeeAa 

of  Trust  Involved. 

In  a  Judgment  creditor's  suit,  wlien  deeds  of  truBt  with 
outstanding  legal  titles  In  trustees  are  involved,  It  is  error 
for  vblch  the  decree  will  be  reversed  to  decree  the  amounts 
and  priorities  of  the  liens  on  the  land  of  the  Judgment  debtor 
proceeded  against  and  his  lands  to  be  sold,  wltbont  the  pres- 
ence as  parties  of  the  trastees  holding  the  legal  title,  (p. 
les): 

2.  Same — Procedure  When  Absence  of     "Necesmry     Partiet     U 

Brought  to  Attention  of  Court. 

When  the  absence  of  such  necessary  parties  Jb  brought  to 
the  attention  of  the  court,  though  It  be  after  such  erroneous 
decree  has  been  entered,  the  court  should  set  aside  the  de- 
cree and  require  the  bill  to  be  amended  and  the  absent  par- 
ties and  the  legal  title  to  the  land  to  be  brought  before  the 
court,  and  the  parties  affected  by  such  erroneous  decree  given 
an  opportunity  to  prove  and  have  decreed  to  them  their 
debts  and  Hens  In  the  order  of  priority  to  which  they  are 
entitled;  and  tt  Is  Immaterial  that  one  of  the  trust  creditors 
was  made  a  party  to  the  suit  and  appeared  before  the  com- 
mlaeioner  and  had  audited  a  debt  secured  to  him  by  a  deed 
8&  W.  v«. 
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of  trust  on    o&e    of  the   tracts   of   land    prtqierly   proceed«d 
agalnat.     (p.  170). 

Appeal  from  Circuit  Court,  Wirt  County. 

Suits  by  the  Jackson  County  Bank  f^aiust  the  First  Na- 
tional Bank  of  Reedy  and  others  and  by  the  First  National 
Bank  of  Reedy  against  C.  C.  Brotton  and  others,  in  which  the 
Jackson  County  Bank  and  J,  H.  Smith,  its  trustee,  inter- 
vened. The  suits  were  consolidated,  and  from  a  decree 
therein  the  interveners  appeal. 

Reversed  and  remanded. 

T.  J.  Sayre,  K.  E.  Sayre,  and  J.  L.  Wolfe,  for  appellants. 
8.  P.  Bell  and  James  L.  Smith,  for  appellees. 

MiLLEB,  JlTDQE : 

The  second  of  the  above  styled  suits,  a  judgment  creditor's 
suit,  was  the  first  to  be  brought,  in  Wirt  County,  in  which  the 
Jackson  County  Bank  and  J,  H.  Smith,  Trustee,  were  made 
defendants.  The  only  allegations  against  the  Jackson  Coun- 
ty Bank  and  J.  H.  Smith,  Trustee,  were  that  the  bank  held  a 
deed  of  trust  executed  by  C.  C,  Brotton  and  wife  to  Smith, 
Trustee,  covering  certain  lands  in  Wirt  County.  Neither 
the  Jackson  County  Bank  nor  its  trustee,  Smith,  answered 
the  bill,  but  the  bank  by  its  cashier,  Cole,  appeared  before 
the  commissioner  to  whom  the  cause  was  referred  and  proved 
the  bank 's  debt  secured  by  the  deed  of  trust  on  the  lands  of 
the  trust  debtor  in  Wirt  County;  but  being  ignorant  of  the 
fact  that  the  bill  also  involved  the  lands  of  Brotton  in  Jackson 
County,  on  which  the  bank  held  another  deed  of  trust,  and  in 
which  one  K.  K.  Hyre  was  the  trustee,  to  secure  another  and 
different  debt,  and  as  to  which  no  allegation  was  made  in 
the  bill,  no  proof  was  offered  of  the  existence  or  amount  of 
this  debt,  except  that  in  his  testimony  before  the  commissioner, 
in  referring  to  a  payment  made  it  by  Archer,  the  trustee  in  a 
third  deed  of  trust  on  the  Jackson  County  land,  Cole  explain- 
ed that  that  payment  was  upon  a  debt  secured  to  it  by  a  trust 
deed  on  land  in  Jackson  County  and  not  on  the  debt  secured 
by  the  deed  of  trust  to  Smith,  trustee,  on  the  Wirt  County 
land.  Wherefore,  there  being  no  exceptions  to  the  commis- 
se  w.  Va. 
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sioner's  report,  the  court,  in  determining  the  liens  and  tlieir 
priorities  on  the  lands  of  the  debtor  in  Wirt  County  and  Jack- 
son County,  and  ordering  the  sale  thereof,  made  no  decree  in 
favor  of  the  Jackson  County  Bank  for  its  trust  lien  on  the 
land  in  Jackson  County.  This  decree  was  pronounced  on 
September  9th,  1919.  Subsequently,  on  January  7th,  1920, 
the  Jacksoti  County  Bank  appeared  in  court  and  filed  its  plea, 
and  Hyre,  its  trustee,  on  the  same  day  also  intervened  by  pe- 
tition, each  setting  up  their  respective  rights  as  lienor  and 
trustee,  explaining  the  bank's  omission  to  prove  its  lien  on 
the  Jackson  County  laud,  and  that  Hyre,  the  trustee,  had  not 
been  made  a  party  to  the  suit,  so  as  to  bring  before  the  court 
the  outstanding  legal  title  to  the  land  covered  by  the  deed 
•f  trust  of  May  25,  1918,  and  asking  that  the  plaintiff  be  re- 
quired to  amend  its  bill. 

Upon  the  filing  of  these  pleadings,  the  circuit  court,  on 
January  7,  1920,  suspended  the  sale  of  the  1221/4  acres  cov- 
ered by  the  deed  of  trust  to  Hyre,  Trustee,  decreed  to  be  sold, 
and  adjudged  that  the  cause  be  remanded  to  rules,  and  that 
process  be  issued  to  the  several  parties  thereto  to  answer  said 
petition,  and  that  the  bill  of  complaint  should  be  amended  by 
making  Hyre,  Trustee,  a  party  thereto,  and  by  proper  allega* 
tions  set  up  the  said  deed  of  trust. 

The  first  of  the  above  styled  suits — that  of  the  Jacksou 
County  Bank  against  the  First  National  Bank  of  Beedy  et  al. 
— shows  that  while  it  was  still  pending  at  rules,  the  bill  in 
the  original  suit  not  having  been  amended  nor  process  issued 
Jhereon  as  required,  the  Jackson  County  Bank,  at  the  March 
rules,  1920,  of  said  court,  filed  its  answer  to  the  original 
bill,  in  the  nature  of  a  cross-bill,  making  the  parties  to  the 
former  bill  and  Hyre,  Trustee,  parties  thereto,  and  the  papers 
and  proceedings  in  the  former  suit  parts  thereof,  and  pray- 
ing that  the  former  decree  made  in  the  absence  of  the  proper 
and  necessary  parties  be  set  aside  and  held  for  naught,  in  90 
far  aa  the  aame  gave  right  and  priority  to  the  other  creditors 
over  the  lien  of  respondent  upon  the  12214  acres  of  land  in 
Jackson  County,  and  that  respondent's  rights  be  fully  pro- 
tected. 

Aa  already  stated,  the  plaintiff  in  the  original  suit  never 
sa  w.  v«. 
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did  amend  its  bill  as  required  b;  the  decree  of  January  7, 
1920,  but  upon  the  filing  of  appellant's  answer  thereto,  and 
making  its  trustee  and  others  parties  to  the  suit,  the  court,  by 
the  decree  complained  of,  undertook  to  consolidate  the  two 
causes,  namely,  the  original  cause  and  the  one  introduced  by 
appellant's  answer,  without  requiring  plaintiff  to  amend  its 
bill  as  formerly  ordered,  and  to  dismiss  appellant's  case  made 
upon  its  answer,  and  to  deny  it  any  relief  in  respect  to  the 
deed  of  trust  of  May  25,  1918,  and  ordering  the  commis- 
sioner appointed  in  the  original  suit  to  proceed  to  execute 
the  decree  of  sale,  thereby  holding,  according  to  the  written 
opinion  filed,  that  appellant,  because  of  its  failure  to  prove  its 
debt  secured  by  the  deed  of  trust  on  the  Jackson  County 
land,  had  lost  its  right  to  participate  in  the  proceeds  of  the 
sale  thereof  in  the  order  of  priority  to  which  it  would  other- 
wise have  been  entitled. 

So  the  sole  question  presented,  and  which  is  comprehensive 
of  all  the  specific  errors  assigned  in  the  decree  appealed  from, 
is:  Did  the  appellant,  the  Jackson  County  Bank,  lose  the 
priority  of  its  debt  and  lien  in  the  way  indicated,  on  the 
12214  acres  of  land  in  Jackson  County  *  As  already  stated, 
the  trustee,  Hyre,  in  the  deed  of  trust  of  May  25,  1918,  had 
not  at  the  time  of  the  entry  of  the  original  decree  of  sale  been 
made  a  party  to  the  suit.  Nor  did  the  bill  contain  any  alle- 
fration  respecting  appellant's  lien  on  the  122^4  acres.  Nor 
did  the  court  below,  before  reaffirming  its  prior  decree  of 
sale,  require  the  plaintiff  to  amend  its  bill  and  brii^  in  the 
necessary  and  proper  parties.  The  theory  of  the  circuit 
court  seems  to  have  been  that  as  Hyre,  Trustee,  had  filed  his 
petition  in  the  original  suit  and  had  been  made  a  party  de- 
fendant to  appellant's  cross-answer,  which  undertook  to  set 
up  its  rights,  any  defect  of  parties  to,  or  subject  matter  of, 
the  plaintiff's  bill  was  cured  thereby,  justifying  the  decree 
dismissing  appellant  out  of  the  cause  and  deirying  it  the 
right  on  proper  pleadings,  and  after  the  proper  and  necessary 
parties  were  before  the  court,  to  prove  and  have  allowed 
and  decreed  to  it  its  lien  in  the  proper  order  of  priority  there- 
of on  said  Jackson  County  land.  It  seems  to  have  been  the 
Opinion  of  the  court  that  the  statute,  section  7  of  chapter  139 
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of  the  Code,  made  the  decree  of  sale  pronounced  on  the  com- 
missioner's report  in  the  original  cause  a  bar  to  the  lien  of  the 
bank.  That  statute  -would  undoubtedly  be  applicable  if  the 
court  at  the  time  of  its  decree  of  sale  had  had  before  it  the 
necessary  parties  and  subject  matter.  But  in  this  case,  as 
the  court  before  the  filing  of  appellant's  answer  determined 
that  the  bill  was  defective  in  point  of  necessary  allegations 
and  of  parties,  if  correct  in  this,  unless  cured  by.  the  answer 
of  appellant  and  process  thereon,  the  error  in  the  decree  re- 
mains, and  the  order  that  plaintiff  amend  its  bill  and  bring 
in  the  necessary  parties  has  not  been  complied  with. 

At  the  time  of  the  original  decree  of  sale  the  legal  title  to 
the  12214  acres  in  Jackson  County  was  outstanding  in  Hyre, 
Trustee,  and  the  court  had  not  before  it  that  title  to  dispose 
of.  The  decree  of  sale  as  to  the  tract  involved  here  remains 
unexecuted,  and  wc  have  no  question  presented  as  to  the  rights 
of  a  purchaser  under  such  decree.  The  futility  of  under- 
taking to  decree  a  sale  of  the  land  when  there  are  existing 
liens  thereon  by  deeds  of  trust,  without  the  presence  as  parties 
of  the  trustees  in  such  deeds  has  been  repeatedly  adjudi- 
cated in  former  decisions.  It  was  so  decided  in  Bilmyer  v. 
Sherman,  23  W.  Va.  656 ;  McMillan  v.  Hickman,  35  W.  Va. 
705;  Turk  v.  Skiles,  38  W.  Va.  404;  Farmers'  Bank  of  Fair- 
mont  V.  Watson,  39  W.  Va.  342;  First  National  Bank  of 
Webster  Springs  v.  McGraw,  85  W.  Va.  298,  807 ;  Bragg  v. 
United  Thacker  Coal  Company,  70  W.  Va.  655. 

It  is  unnecessary  to  repeat  here  the  reasoning  of  the  cases 
cited  for  this  proposition.  The  rule  is  too  well  settled  to  de- 
part from  it  in  this  case.  In  BOmyer  v.  Sherman,  supra,  it 
was  aaid  a  decree  of  sale  in  the  absence  of  the  trustee  holding 
the  legal  title  would  be  reversed  although  the  trust  creditor 
had  had  his  debt  audited  in  the  suit.  See,  also,  MarsJuUl'M 
Ex'or  V.  Ball,  42  W.  Va.  641,  64ff.  In  McMUlan  v.  Hichma/n, 
supra,  the  necessity  of  bringing  in  as  parties  trustees  hold- 
ing the  legal  title  before  decreeing  the  sale  of  a  debtor 's  land 
was  declared  and  reenforced,  and  reference  was  made  to  the 
statute  making  it  the  duty  of  a  plaintiff  in  a  judgment  credi- 
tor's suit  to  make  all  lien  creditors  disclosed  by  the  record 
parties  thereto.       Counsel  for  plaintiff  in  this  case  excuses 
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his  omission  to  make  Hyre,  Trustee,  a  party  by  alteg Ing  in  a 
reply  to  appellant's  plea  that  is  examining  the  records  of 
Jackson  County  he  overlooked  the  deed  of  trust  to  Hyre, 
Trustee,  though  it  appears  to  have  been  duly  recorded  and 
might  easily  have  been  found. 

The  absence  of  Hyre,  Trustee,  was,  as  we  have  already 
said,  brought  to  the  attention  of  the  court,  not  only  by  the  plea 
of  the  appellant,  but  also  by  the  petition  of  Hyre,  Trustee. 
"When  his  absence  was  thus  made  to  appear,  it  was  the  duty 
of  the  court  to  have  set  aside  the  prior  decree,  tmd  that  is 
what  it  undertook  to  do,  and  require  the  plaintiff  to  amend 
its  bill  and  implead  all  necessary  parties  before  undertaking 
to  adjudicate  the  rights  and  priorities  of  any  of  the  parties  to 
the  suit,  and  it  could  make  no  difference,  as  our  decisions 
hold,  how  the  absence  of  the  necessary  party  was  brought  to 
the  attention  of  the  court.  Gallatin  L.  C.  &  0.  Co.  v.  Davis, 
44  "W.  Va.  109. 

Our  conclusion  is  to  reverse  the  decree  and  remand  the 
cause  for  further  proceedings  to  be  had  in  accordance  with 
the  views  herein  expressed, 

Revened  and  remanded. 


CHARLESTON. 

I.  Eabl  Poooin  v.  Sabah  J,  Fubbbe,  Executrix,  Etc.,  et  als. 
Submitted  September  27,  1921.      Decided  October  4,  1921. 

1.  BJECTMERT—De/endant  in  Action  of  Cannot  Maintain  Bitt  to 

Enjoin  the  Action  on  around  that  Muniments  of  Title  of 

Plaintiff  it  a  Cloud  Upon  Hia  Title. 

A  defendant  la  an  action  of  ejectmaat,  claimlnE  good  title 
to  tbe  property  in  controvarsy  and  having  posseasion  tbereof, 
cannot  maintain  a  bill  to  enjoin  tlie  action  solely  on  the 
ground  that  the  muniments  of  title  of  tbe  plalntMt  therain 
constitute  a  cloud  upon  hla  tltU.     <p.  177). 

2.  SAu.ti— Defendant    Cannot    Transfer   Action    to   BguUv   Court 

While  Relvinc  Upon  a  Defente  Fully  AAmiiHUe  in  a  Law 
Court. 

In  a  caaa  of  concurrent  Juriadictlon  on  an  issue  of  fact  on 
8D  W.  Va. 
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vblcb  a  question  ot  title  depende,  auch  as  fraud,  the  court 
wboBe  Juriedictioa  first  attaches  is  entitled  to  retain  Jt,  and 
tlie  defendant  in  an  action  ot  electment,  relying  npon  a  de- 
fense fully  admlBslble  in  the  law  court,  cannot  transfer  tbe 
controversy  Into  a  court  ot  equity,  by  a  bill  to  cancel  the 
plalntlll'B  title  papers,  as  constituting  a  cloud  npon  his  title, 
and  to  enjoin  prosecution  ot  the  action,     (p.  178). 

3.  Same — Prosecution  of  Action  of  Ejectment  May  be  Enjoined 

when  Defendant  Holds  Equitable  Title  o»d  Plaintiff  as 
TiTtttee  of  Defeiulant  the  Legal  Title  by  Reason  of  Fraud. 
It,  however,  tbe  title  ot  the  defendant  In  such  an  action 
Is  merely  equitable  and  the  plalntilt  holds  the  legal  title 
under  circumstances  making  the  latter  a  truetee  for  the  for- 
mer, by  reason  ot  legal  or  actual  fraud  In  tbe  acqulsltien 
thereof,  a  bill  to  get  In  tbe  legal  title  and  enjoin  prosecution 
of  the  action  can  be  maintained,     (p.  179). 

4.  CoKvcTANoea — Effect  of  Bale  of  Land  by  Purchaser  Under  Er- 

roneous Decree  to  a  Stranger  for  Value  when  Decree  U  Ren- 
dered and  Such  Btranger  is  Not  Made  a  Party  or  Restitution 
0}  the  Title  in  Any  Way  Effected. 

If,  after  a  purchase  ot  land  sold  under  an  erroneous  decree 
ot  sale,  by  a  party  to  the  suit  In  which  It  was  entered  and 
confirmation  ot  the  sale,  and  before  any  steps  have  been  taken 
to  correct  the  error,  the  purchaeer  conveyH  the  property  to 
a  stranger  for  value,  the  legal  title  passes  by  his  deedi  and. 
If,  on  subsequent  reversal  of  the  decree,  such  stranger  Is  not 
made  a  party,  nor  restitution  ot  the  tKle  In  any  way  effected, 
the  legal  title  remains  in  him,  even  though  It  may  be  af- 
fected with  an  equity  in  favor  of  other  persons,  by  reason  ot 
bis  having  purchased  with  knowledge  of  tacts  rendering  his 
title  voidable,     (p.  180). 

5.  Sake. 

A  stranger  to  the  cause,  purchasing  under  such  circum- 
stances, is  not  a  pendente  lite  purchaser,  even  though  he  pur- 
chased from  a  party  to  tbe  suit,  because  there  was  no  pend- 
ing snit,  at  the  time,  the  suit  having  terminated  with  the 
decree  ot  sale  and  confirmation  ot  the  sale.     {p.  179). 

Nor  Is  a  secontt  stranger  purchasing  from  tbe  first  a  pen- 
dente lite  purchaser.      (p.  179). 

7.     8ai». 

NwertheloM,  If  tbe  purchase  ot  such  first  stranger  was 
traudalent  or  voidable  tor  any  reason,  and  the  second  took 
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the  title  [rom  bim  with  knowledge  ot  the  infirmity  therein, 
or.  o[  facts  sufflcient  In  law  to  put  him  upon  inauiry  eu  to  It, 
the  title  is  voidable  la  the  hands  of  the  latter,     (p.  179). 

But,  if  snch  first  stranger  paid  a  valuable  and  substantial 
consideration  for  the  property  and  took  the  title,  in  good  lalth 
and  without  knowledge  of  such  Infirmltr  and  of  such  tacts, 
the  title  In  the  hands  of  hie  grantee  Is  unimpeachable,  even 
though  he  had  knowledge  ot  facts  or  circumfltancea  rendering 
voidable  the  title  of  the  original  purchaser  under  the  decree, 
(p.  183). 
Samu: — Relationship  of  Partita  to  Not  Evidence  of  Fraud. 

Helationshtp  of  the  parties  to  a  conveyance  of  property, 
contractual  and  aflSnitlve,  assailed  on  the  ground  of  fraud, 
is  not  strictly  and  properly,  evidence  ot  fraud,  but  only  a  cir- 
cumstance requiring  more  than  ordinary  care  and  scrutiny 
in  tbe  consideration  of  the  evidence  and  facta  and  circum- 
staoces  tending  to  prove  fraud,  and  according  to  them  more 
than  ordinary  probative  force,  (p.  181). 
Same — Inadeqwicv  of  Price — Presumption  of  Fraud. 

Upon  an  Inquiry  as  to  good  faith  on  the  part  of  the  parties 
to  a  conveyance  alleged  to  have  been  fraudulent,  inadequacy 
of  the  price  for  the  property,  does  not  alone,  vitiate  It,  unless 
It  be  so  great  as  to  raise  a  presumption  of  fraud,  or  as  to 
make  it  a  circumstance  sufficient  to  have  put  tbe  purchaser 
upon  inquiry  as  to  the  good  faith  of  the  vendor,  (p.  ISl). 
Sake — Sale  Made  Under  Decree  Directing  Real  Ettale  to  be 

Sold  in  County  Other  Than  That  in  Which  it  is  Situate  Not 

Void. 

A  sale  of  real  estate  made  In  a  county  other  than  that  In 
which  U  is  situated.  In  conformity  with  the  terms  of  tbe  de- 
cree ordering  It.  and  requiring  It  to  be  eold  In  the  county  In 
which  the  court  entering  It  sat,  and  afterwards  confirmed.  In 
the  abeence  of  a  statute  requiring  It  to  be  made  in  the  county  of 
the  locus  ot  the  property,  is  not  void  by  reason  of  the  place 
of  sale,  tihe  decree  being  merely  erroneous  In  respect  thereof. 
(p.  184). 
Divorce — Alimonp  a  Idea  Upon  Real  Estate  Situated  in  County 

Other  Than  Where  Suit  is  Pending. 

A  court  of  equity  has  Jnriedictlon  and  power,  lb  a  suit  for 
divorce,  to  decree  Its  allowance  of  alimony  and  suit  money 
to  be  a  lien  upon  the  real  estate  of  the  defendant  and  subject 
the  same  to  sale  for  satisfaction  thereof;  and.  It  may  properly 
do  BO,  in  the  absence  ot  other  means  of  enforcement  ot  ths 
wife's  right  to  such  relief  against  him,  even  thought  the 
89  W.  Va. 
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property  le  sKuated  In  a  connt;  other  thtui  that  In  whlcb  tbe 
suit  iB  pending,     (p.  1S4). 

13.     Taxes — Non-pavmeiU  of  a  Pvrchaaer  at  Judicial  Sale  Doet  Not 
Forfeit  Title  Thereto. 

The  title  to  property  sold  under  a  decree  ol  a  court  having 
Jurisdiction,  occupied  after  sale  and  deed  by  the  rormer  owner, 
and  persons  claiming  under  blm,  taxed  In  tbelr  names  and  the 
taxes  pal<d,  and  not  taxed  in  the  name  of  the  purchaser  at  the 
Judicial  sale,  is  not  forfeited  for  non-taxation  as  to  such  pur- 
chaser, only  one  title  being  inrolyed  in  the  conflicting  claims 
of  right  and  the  taxes  having  been  paid  on  it     (p.  184). 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  I  Earl  Foggin  against  H.  R.  Purbee  revived  upon 
his  death  against  Sarah  J,  Furbee,  his  executrix,  and  others. 
Prom  a  decree  of  perpetual  injunction,  defendants  appeal. 
Reversed;  Injunction  dissolved;  BUI  dismissed. 

Reese  Blizzard,  R.  E.  Bills,  and  C.  M.  Uanna,  for  appel- 
lants. 

William  Beard,  for  appellee. 

POFPENKABGER,  JUDOE; 

The  subject  of  complaint  on  this  appeal  is  a  decree  per- 
petually enjoining  the  prosecution  of  an  action  of  ejectment, 
commenced  in  the  Circuit  Court  of  Wood  County,  against 
the  plaintilf  and  appellee  herein,  by  H.  R.  Furbee  in  his  life- 
time. While  this  suit  was  pending,  Furbee  died  and  it  was 
revived  against  the  executrix  of  his  will  and  his  legatees  and 


The  subject  matter  of  the  litigation  is  Lot  No.  64  of  Stew- 
art's Second  Addition  to  the  City  of  Parkersburg,  together 
with  the  dwelling  hou.se  and  other  improvements  thereon.  In 
a  divorce  suit  instituted  and  prosecuted  to  a  final  decree,  in 
the  Intermediate  Court  of  Marion  County,  this  property  was 
twice  judicially  sold  and  conveyed,  and  Furbee  claims  the 
title  mediately  under  the  first  of  the  two  sales.  Under  the 
second,  made  after  the  first  had  been  set  aside  by  proceedings 
in  the  same  cause,  the  plaintiff  in  this  suit,  I  Earl  Poj^n, 
became  the  purchaser  and  obtained  a  deed  for  the  property. 
se  w.  Va. 
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The  theory  of  the  decree  complained  of  is  that  Furbee  was  a 
pendente  lite  purchaser  of  the  property,  and,  though  not  made 
a  party  to  the  cause  in  which  it  was  sold,  he  was  not  entitled 
to  a  judicial  hearing  respecting  his  claim  of  title.  It  also 
proceeds  upon  the  theory  of  loss  of  sach  title  as  he  had,  by 
forfeiture  for  non-entry  of  the  property  for  taxation  and  non- 
payment of  tazes  thereon,  for  a  period  of  more  than  five  years, 
occurring  within  the  pendency  of  this  suit.  Durit^  that 
period,  the  plaintiff  in  this  cause  was  in  the  actual  possession 
of  the  property  and  paid  the  taxes  thereon  and,  upon  these 
facts,  he  bases  his  claim  of  transfer  to  himself,  by  virtue  of 
the  statute,  of  such  title  as  Furbee  had. 

As  has  been  suggested,  this  controversy  has  grown  out  of 
proceedings  in  a  divorce  suit  ui  the  Intermediate  Court  of 
Marion  County.  Within  a  month  or  two  after  his  marriage, 
Earnest  M,  Foggin  residing  in  Marion  County,  deserted  his 
wife,  Marie  E.  Poggin,  transferred  his  business  and  property 
in  Fairmont  to  his  father  and  left  the  state.  In  November, 
IDOf),  the  deserted  wife  brought  her  suit  for  a  divorce  from 
bed  and  board,  in  which  she  obtained  a  decree  against  the 
defendant,  on  June  1,  1910,  for  the  sum  of  $200.00  to  be  paid 
within  twenty  days  from  that  date,  and  $25.00  per  month  be- 
ginning on  July  1,  1910,  as  alimony,  and  for  the  further 
sum  of  $100.00  for  counsel  fees  and  costs.  At  about  the  dat« 
of  the  institution  of  the  suit,  an  attachment  was  sued  out, 
directed  to  the  sheriff  of  Wood  County,  and  levied  on  the 
property  in  controversy.  At  the  same  time,  a  notice  of  lis 
pendens  was  filed  and  recorded  in  the  Clerk's  office  of  the 
County  Court  of  said  county.  On  November  7,  1910,  an 
order  of  sale  of  the  house  and  lot,  based  upon  the  levy  of  the 
attachment,  was  entered.  Before  this  order  was  executed,  it 
was  discovered  that  the  trustee  in  a  deed  of  trust  by  which 
the  defendant  had  conveyed  the  property  to  secure  a  debt  to  a 
building  and  loan  association,  had  conveyed  it  to  an  uncle  of 
the  defendant,  under  the  pretense  of  having  made  sale 
thereof  to  him  under  the  deed  of  trust,  and  that  the  uncle  had 
subsequently  conveyed  it  to  the  defendant's  mother,  Mary 
Foggin.  Thereupon,  an  amended  and  supplemental  bill  was 
filed,  in  which  the  trustee,  the  uncle,  the  mother,  the  plaintiff 
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herein  and  the  building  association  were  made  parties.  In 
this  bill,  it  was  alleged  and  eharged  that  there  had  been  no 
valid  sale  of  the  property  under  the  deed  of  trust,  and  that 
the  deeds  made  by  the  trustee  and  the  nncle  were  fraudulent 
and  void.  This  bill  was  taken  for  confessed  as  to  all  of  the 
defendants,  and,  on  May  22,  1911,  a  decree  was  entered  set- 
ting the  deeds  aside,  ascertaining  the  amount  dne  the  plain- 
tiff on  account  of  the  sums  previously  allowed  her,  adjudging 
the  same  to  be  a  lien  upon  the  property,  by  virtue  of  the  de- 
cree of  June  1,  1910,  and  ordering  a  sale  of  the  property  to 
satisfy  the  lien.  In  that  decree,  the  plaintiff's  attorney  was 
appointed  a  special  commissioner  to  execute  the  order  of  sale,^ 
He  reported  the  sale  as  having  been  made  to  the  plaintiff, 
Marie  E.  Foggin,  on  July  10,  1911.  By  an  order  entered, 
August  rt,  1911,  the  sale  was  confirmed  and  a  deed  ordered  to 
be  made,  and  it  was  executed  August  26,  1911.  The  father, 
mother  and  brother  of  the  defendant,  having  removed  from 
Fairmont  and  entered  into  possession  of  the  Parkersburg 
property,  before  these  proceedings  were  had,  claiming  title 
thereto  in  the  mother  by  virtue  of  the  fraudulent  deeds  set 
aside  by  the  decree,  a  writ  of  possession  was  awarded  to  the 
plaintiff,  Marie  E,  Foggin,  by  an  order  entered  August  31, 
1911.  By  a  deed  dated  September  21,  1911,  she  conveyed 
the  property  to  J.  L.  Shriver.  On  September  20,  1911,  the 
writ  of  possession  was  executed  and  on  the  same  day  the 
father  and  mother  of  the  defendant  took  a  lease  on  the  prop- 
erty from  Marie  E,  Foggin,  and  assigned  to  her  an  insurance 
policy,  by  way  of  credit  on  the  rent.  On  September  21,  1911, 
the  next  day,  Marie  E.  Foggin  conveyed  the  property  to 
J.  L,  Shriver,  and  on  September  29,  1911,  she  assigned  to 
him  the  lease  she  had  taken.  By  a  deed  dated  November  1, 
1911,  and  acknowledged  November  6,  1911,  Shriver  conveyed 
the  property  to  II.  R.  Furbee,  and,  on  the  date  of  the  ac- 
knowledgment of  the  deed,  assigned  the  lease  to  him.  On 
November  8,  1911,  an  order  was  entered  in  the  cause  filing 
the  petition  of  Marie  B.  Foggin  for  an  absolute  divorce,  and 
on  November  10,  1911,  Furbee  notified  Mary  and  Samuel 
D.  Foggin  to  vacate  the  property. 


D,^.,/=JbyCJOOJ^Ie 


176  FoGOiN  V.  PuRBEE.  (Oct.  1921 

The  proceeding  alleged  to  have  been  pending  in  the  cause 
at  the  date  of  the  conveyance  of  the  property  to  Purbee 
was  a  motion  to  reverse  the  decree  of  May  22,  1911,  made 
under  see.  5,  ch.  134  of  the  Code,  it  having  been  a  decree 
taken  by  default.  The  notice  of  this  motion  was  executed 
only  on  Marie  B.  Foggin,  the  plaintiff,  and  Mary  M.  McClain, 
her  next  friend.  It  was  not  served  on  either  Shriver  or  Fur- 
bee.  Such  service  as  there  was,  occurred  on  November  6, 
1911,  and  an  order  was  entered  in  the  cause,  filing  tlie  notice 
on  November  10,  1911.  It  is  to  be  observed  that  the  convey- 
ance to  Shriver  antedated  the  service  of  the  notice  by  several 
days,  about  one  and  two-third  months,  and  that  the  date 
of  service  of  the  notice  and  the  date  of  acknowledgment  of 
the  deed  to  Purbee  coincide. 

Reversal  of  the  decree  of  May,  1911,  by  motion  under  sec. 
5,  ch.  134  o(  the  Code,  after  notice  filed  in  the  cause,  Novem- 
ber 10,  1911,  as  aforesaid,  was  sought  upon  nine  different 
grounds  specified  in  the  notice.  As  that  decree  is  not  now 
before  this  court  for  review,  it  is  not  necessary  to  mention 
any  of  the  grounds  except  the  one  sustained  upon  the  motion, 
namely,  authorization  of  the  sale  of  the  house  and  lot  situ- 
ated in  Wood  County,  at  the  front  door  of  the  Court  House 
of  Marion  County,  after  advertisement  thereof  in  some  news- 
paper published  in  Marion  County.  For  this  deviation  from 
the  law,  in  the  decree  of  May  22,  1911,  it  was  reversed  in  so 
far  as  it  decreed  the  sale  of  the  property,  and  the  subse- 
quent decree  confirming  the  sale  and  ordering  a  deed  to  be 
made  to  the  purchaser  was  set  aside  and  the  writ  of  posses- 
sion awarded  by  it  qua-shed.  Then  the  decree  of  May,  1911, 
was  modified  and  reformed  so  as  to  provide  that  unless  the 
defendant  or  some  one  for  him  should  pay  the  amount  de- 
creed to  the  plaintiff  within  thirty  days,  the  property  should 
be  sold  at  the  front  door  of  the  Court  House  of  Wood  County, 
after  due  advertisement  thereof,  instead  of  the  front  door 
of  the  Court  House  of  Marion  County.  Properly  interpreted, 
this  decree  did  not  reverse  the  former  decree  in  so  far  as  it 
adjudged  the  right  of  the  plaintiff  to  have  the  property  sold. 
It  merely  set  aside  the  sale,  corrected  the  error  in  the  de- 
cree as  to  the  manner  and  place  of  the  sale,  and  then  directed 
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another  sale  to  be  made  in  accordance  with  the  corrected  pro- 
visions as  to  the  place  of  sale  and  the  advertisement.  At  the 
second  sale,  made  soon  after  the  entry  of  the  decree  of  Peb- 
ruar?  10,  1912,  I  Earl  Ff^gin  became  the  purchaser  at  the 
price  of  $815.00  and  the  sale  was  confirmed  June  16,  1913, 
and  execution  of  a  deed  to  him  directed.  Such  a  deed  was 
executed  and  delivered  to  him  Jane  20,  1913. 

Although  neither  the  original  bill  nor  the  amended  bill  filed 
in  this  cause  specifically  charges  bad  faith  between  the  com- 
mis.sioner  and  the  purchaser  at  the  first  sale,  or  Marie  E.  Fog- 
pin  and  Shriver,  to  whom  she  conveyed,  the  court  in  its  final 
decree  found  and  adjudged  that  Marie  E.  Foggin  was  not 
a  purchaser  in  good  faith  and  that  the  purchase  was  made 
for  the  benefit  of  the  commissioner.  It  further  finds  that 
Shriver  had  notice  of  the  non-payment  of  the  purchase  money 
by  Marie  E.  Foggin  and  that  she  had  merely  taken  the  title 
to  protect  the  special  commissioner,  who  was  her  attorney.  As 
to  Purbee  to  whom  Shriver  conveyed,  there  is  no  such  find- 
ing nor  adjudication  in  the  decree.  Upon  the  theory  that 
he  was  a  purchaser  pendente  lite  and  therefore  took  the  prop- 
erty subject  to  the  final  disposition  thereof  in  the  divorce  suit, 
such  right  as  he  obtained  by  the  deed  from  Shriver  was  held 
to  have  been  inferior  and  subordinate  to  that  conferred  upon 
I.  Earl  Foggin  by  the  decree  under  which  he  purchased  and 
the  decrees  confirming  the  sale  to  him  and  ordering  a  deed 
to  be  made  to  him. 

While  these  proceedings  were  pending  in  Marion  County, 
Furbee  was  endeavoring  to  obtain  possession  of  the  property 
by  an  action  of  unlawful  detainer  in  Wood  County.  Before 
a  justice  of  the  peace  and  in  the  Circuit  Court  on  appeal,  he 
obtained  judgments  and  a  writ  of  possession,  but,  after  re- 
versal of  the  decree  of  May  22,  1911,  his  writ  was  quashed. 
Then  he  began  his  action  of  ejectment  and  this  suit  to  enjoin 
followed. 

Although  the  allegations  of  the  bill  are  rather  vague,  its 
purpose  is  clear.  It  seeks  cancellation  of  the  deeds  from 
Marie  E.  Poggin  to  Shriver  and  from  Shriver  to  Furbee,  as 
clouds  upon  the  plainti^'s  title,  and  also  an  injunction 
against  the  prosecution  of  the  action  of  ejectment,  founded 
89  w.  Va. 
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upon  them.  If  the  bill  cannot  be  sustained  as  one  for  removal 
of  cloud  from  title  for  any  reason,  and  the  matters  set  up  in 
it  are  fully  admissible  defenses  in  the  action  of  ejectment,  the 
demurrer  interposed  to  it  should  have  been  sustained.  Two 
fragmentary  and  insufficient  grounds  of  jurisdiction  can  not 
be  made  into  a  good  one  by  adding  them  tt^ther.  One  of 
the  requisites  of  a  good  bill  for  the  quieting  of  title  or  re- 
moval of  cloud  from  title  is  complete  and  perfect  legal  and 
equitable  title  in  the  plaintiff.  If  his  title  is  doubtful,  un- 
certain or  merely  litigious,  he  can  not  maintain  a  bill  for 
removal  of  cloud  therefrom,  even  though  he  may  be  in  pos- 
session of  the  land.  Orion  v.  Smith,  18  How.  (U.  S.)  263; 
Frost  v.  Spitley,  121  U.  S.  552 ;  MUls  v.  Henry  Oil  Co.,  57  W. 
Ta.  255;  Logan  v.  Ward,  58  W.  Va.  366,  370;  Bitehcock  v. 
Morrison,  47  W.  Va.  206.  Another  thing  to  be  observed  is 
that  a  court  of  equity  will  not  enjoin  an  action  of  ejectment, 
in  every  instance  in  which  it  will  entertain  a  bill  for  removal 
'bf  cloud  upon  title.  One  of  the  grounds  of  jurisdiction  to 
remove  cloud  is  the  inability  of  the  plaintiff  to  vindicate  his 
title  in  any  other  way,  because,  being  in  possession,  he  cannot 
sue  in  ejectment,  or  need  not  do  so,  and  the  adverse  claimant 
declines  to  put  his  own  title  to  risk  or  hazard  by  bringing  an 
action  of  ejectment.  This  reason  for  equity  jurisdiction 
does  not  exist  in  those  inHtances  in  which  the  adverse  claim- 
ant is  asserting;  bis  title  by  an  action  of  ejectment,  and  thus 
giving  the  party  in  possession  an  opportunity  to  assert  what- 
ever title  he  has  by  way  of  defense.  High  on  Inj.  Sec.  96 ; 
Stockton  v.  Willinms,  1  Doug.  (Mich.)  546.  The  right  of  a 
defendant  in  an  action  of  ejectment  to  enjoin  the  action  is 
limited  also  by  the  rules  and  principles  applied  in  eases  of 
concurrent  jurisdiction.  If  the  defendant  has  a  full  and 
complete  defense  to  the  action  in  the  law  court,  and  it  is 
such  in  character  as  confers  concurrent  jurisdiction,  he  can- 
not transfer  it  to  a  court  of  equity.  Equity  will  take  cogni- 
zance of  almost  every  cause  of  action  growing  out  of  a  fraud ; 
but,  in  such  cases,  courts  of  law  often  have  concurrent  juris- 
diction; and,  if  a  court  of  law  has  taken  cognizance  of  such 
a  cause  of  action  and  the  parties  are  before  it,  with  full  op- 
portunity to  assert  their  rights,  oflTeiisive  and  defensive,  the 
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defendant  cannot  transfer  it  to  a  coart  of  equity.  Prewett 
V.  Bank,  66  W.  Va.  184 ;  Bruner  &  MeCoaek  v.  MiUer,  56  W. 
Va.  36;  Ellis  T.  Amiek,  53  W.  Va.  421;  State  v.  Fredtoek, 
52  W.  Va.  232;  Grand  Chute  v.  Winegar,  15  WalL  (U.  8.) 
373 ;  Ins.  Co.  v.  DaUey,  13  Wall.  (U.  S.)  616.  Hence,  to  say 
an  action  of  ejectment  may  be  enjoined  in  every  instance  in 
which  the  plaintiff's  muniments  of  title  will  constitute  a 
cloud  upon  the  defendant's  title,  in  case  he  shall  prevail, 
would  be  manifestly  inconsistent  with  well  settled  princi- 
ples of  onr  jurisprudence.  Whether  injunction  will  lie  de- 
pends upon  the  circumstances.  There  most  be  some  good 
reason  for  resorting  to  equity.  If  the  question  of  title  de- 
pends upon  issues  of  fact  and  they  are  found  in  favor  of  the 
plaintiff  in  the  law  action,  the  defendant  therein  has  no  title 
to  be  cleared. 

As  the  original  bill  in  this  cause  disclosed  notbii^  more 
than  clouds  on  the  plaintiff's  alleged  title,  by  its  allega* 
tions  and  claims,  the  demurrers  to  it  were  improperly  over- 
ruled. But  there  is  a  replication  to  the  answer  of  the  de- 
fendants, in  which  there  are  all^ations  o£  collusion  and  fraud 
on  the  part  of  the  special  commissioner,  Marie  E.  Foggin, 
Shriver  and  Purbee,  which,  if  true,  made  the  conveyance 
fraudulent  in  law,  if  not  in  fact.  These  matters  were 
brought  into  the  cause  in  a  very  irregular  and  unusual  way. 
They  should  have  been  set  up  by  an  amendment'  to  the  bill. 
However,  in  our  practice,  form  is  generally  disregarded  and 
pleadings  treated  and  dealt  with  according  to  their  sub- 
stance. As  these  matters  are  in  the  pleadings  under  an  er- 
roneous designation  and  in  bad  form,  they  may  be  deemed, 
nevertheless,  to  have  been  brought  in  by  way  of  amendment, 
and  they  were  evidently  so  regarded  by  the  trial  court.  In 
part,  the  decree  stands  on  them  and  the  evidence  was  taken 
as  if  they  were  part  of  the  plaintiff's  bill.  The  defect  in  the 
bill  has  thus  been  cured,  if  these  allegations  taken  in  con- 
nection with  the  ordinal  bill  make  out  a  good  cause  of  action. 

In  our  opinion,  the  bill,  treated  as  having  been  so  amend' 
ed,  discloses  only  an  equity  in  the  plaintiff,  of  which  he  could 
not  avail  himself  in  the  action  at  law.  Although  the  de- 
cree under  which  the  first  sale  was  made  was  reversed  and 
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vacated  in  so  far  as  it  ordered  the  sale  and  the  sale  set  aside, 
the  legal  title  had  been  conveyed  to  Marie  E.  Foggin  and 
then  passed  successively  from  her  to  Shriver  and  Purbee, 
Shriver  was  not  a  pendente  lite  purchaser,  because  he  bought 
after  final  decree  and  before  the  proceeding  for  reversal  was 
commenced  in  any  way.  Perkins  v,  Pfaizgraff,  60  W.  Va. 
137 ;  Dunfee  v.  ChUds,  59  "W.  Va.  226.  Though  having  had 
the  legal  title  and  having  passed  it  to  Furbee,  before  the  de- 
cree was  reversed,  neither  of  them  was  made  a  party  to  the 
procedure  for  reversal.  No  matter  whether  Shriver  acquired 
the  title  in  good  faith  or  not.  He  had  the  legal  title,  and 
Furbee  acquired  it  from  him,  not  from  any  party  to  the  suit. 
In  correcting' its  errors,  on  the  motion  for  reversal,  the  court 
did  not  attempt  to  effect  any  restitution  of  title  or  rights,  nor 
was  it  asked  to  do  so.  The  notice  to  reverse  was  not  served 
on  either  Shriver  or  Furbee  to  whom  the  legal  title  had 
passed,  however  much  it  may  have  been  affected  with  equities 
in  favor  of  Ernest  Foggin  and  others  claiming  under  him. 
The  purchaser  under  the  second  sale  obviously  did  not  ac- 
quire the  legal  title.  He  acquired  only  a  semblance  of  such 
title  together  with  an  equity  against  Furbee,  if  the  allega- 
tions of  the  bill  and  informal  amendment  are  true.  Having 
no  defense  to  the  action  of  ejectment,  available  in  a  court  of 
law,  but,  having  superior  right  in  equity,  the  plaintiff  herein 
could  resort  to  equity  to  acquire  the  legal  title  and  enjoin 
the  action  at  law. 

Obviously,  Furbee 's  purchase  is  not  within  the  rule  lis 
pendens.  That  rule  is  very  rigid  and  harsh  when  it  ap- 
plies. Being  so,  its  limitations  are  equally  rigid  and  some- 
times arbitrary.  One  of  them  is  that  the  purchase  must 
have  been  made  from  a  party  to  the  litigation.  French  v. 
The  Loyal  Company,  5  Leigh  680;  Carr  v,  Callaghan,  3  Lit- 
tell  (Ky.)  365;  Macy  v.  Fenwick's  Adm'r.,  9  Dana  198. 
Shriver  was  in  no  sense  a  party  to  any  suit  at  the  time  of  hia 
conveyance  to  Furbee,  nor,  havii^  purchased  after  final  de- 
cree, was  he  a  purchaser  from  a  party  to  a  pending  suit. 

It  does  not  follow,  however,  that  the  title  he  acquired  may 
not  b«  affected  with  an  equity  in  favor  of  the  plaintiff,  aris- 
ing out  of  actual  knowledge  of  facts  creating  such  an  equity. 
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If  Marie  E.  Foggin's  purchase  was  merely  pretended  and 
fraudulent  and  Shriver  took  her  title  with  knowledge  of  the 
fraud  and  Purbee  took  it  from  him  with  knowle%e  of  its 
infirmity,  the  plaintiff,  succeeding  to  the  li^^ht  of  Ernest 
Poggin,  is  no  doubt  entitled  to  have  both  deeds  set  aside. 
There  are  few,  if  any,  exceptions  to  the  rule  that  one  who 
purchases  property  with  notice  of  an  equitable  right  of  an- 
other in  it,  cannot  sustain  his  purchase  as  against  the  claims 
ef  such  other  person.  To  prevail  he  must  have  purchased  for 
value,  in  good  faith  and  without  notice  of  the  outstanding 
legal  or  equitable  right- 
There  is  no  direct  proof  of  knowledge  on  the  part  of 
Shriver,  at  the  time  of  his  purchase,  that  Marie  E.  Poggin 
had  not  paid  the  purchase  money,  nor  that  she  was  not  a  pur- 
chaser in  good  faith.  She  had  no  money  with  which  to  buy 
the  property  and  in  fact  did  not  pay  the  purchase  price  in 
money.  As  she  was  the  sole  creditor  represented  in  the  suit 
and  her  lien  exceeded  the  sum  she  agreed  to  pay,  the  com- 
missioner reported  it  as  having  been  paid  and  brought  into 
court.  It  may  have  been  treated  as  having  been  paid  and 
disbursed' to  her,  though  the  report  does  not  say  so.  Then 
her  attorney,  after  having  conveyed  the  property  to  her,  as 
special  commissioner,  and  procured  recognition  of  her  title 
by  the  Poggins  and  their  agreement  to  pay  her  rent  as  her 
tenants,  found  a  purchaser  of  it,  for  her,  in  the  person  of  his 
brother-in-law,  Shriver,  whose  check  in  payment  of  the  con- 
tract price,  $310.00,  payable  to  her  attorney,  has  been  pro- 
duced and  filed  as  evidence.  The  price  thus  paid,  as  well 
as  the  amount  of  her  bid  $210.00,  was  inadequate,  but  this 
fact  as  well  as  the  relations  of  the  parties,  contractual  and 
otherwise,  are  mere  circumstances  to  be  considered.  The 
relations  subsisting  among  them  are  not  evidence  of  frand. 
They  merely  call  for  more  careful  and  scrutinons  considera- 
tion of  facts  and  circumstances  tending  to  prove  fraud,  and 
give  unusual  probative  force  to  such  facts  and  circumstances. 
Farmers  Transportation  Co.  v.  Swaney,  48  "W.  Va.  212;Lwey 
V.  Winton,  30  W.  Va.  554 ;  Knigkt  v.  Capita,  23  W,  Va.  639 ; 
Moore  v.  Teamey,  62  W.  Va.  72,  82,  Looking  to  the  other 
circumstances,  it  is  found  that  the  purchaser  at  the  judicial 
88  w.  T«, 
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sale  had  no  money  with  which  to  buy,  but  had  a  decreed  lien 
on  the  property  for  more  than  twice  the  amount  of  her  bid ; 
that  the  report  of  the  sale  inaccurately  or  falsely  stated  she 
had  paid  the  purchase  money  and  it  was  in  the  hands  of  the 
commissioner;  that  she  owed  the  commissioner  a  fee  she 
could  only  pay  by  a  sale  of  the  land;  that  the  price  she  had 
agreed  to  pay  was  much  less  than  the  value  of  the  property ; 
that,  as  soon  as  she  obtained  her  deed  and  rec(%uition  of  her 
title  by  the  occupants  of  the  property,  she  conveyed  it  to 
Shriver,  in  consideration  of  a  sum  less  than  its  value;  that 
the  check  of  the  purchaser  was  made  payable  to  her  attorn^ ; 
and  that  the  attorney  induced  the  purchaser  to  buy  the  prop- 
erty. But  there  is  no  proof  that  Shriver  knew  any  of  these 
facts,  except  the  last  three.  They  fall  far  short  of  proof  that 
the  commissioner  purchased  the  property  from  himself,  mere- 
ly using  his  client  and  his  brother-in-law  as  trustees  and,  in 
their  names,  concealing  his  real  transaction.  It  cannot  be 
inferred  from  the  mere  circumstances  of  relationship  and 
procurement  of  the  sale,  that  he  furnished  Shriver  the  money 
he  paid  to  Marie  E.  Poggin,  nor  that  Shriver  had  any  knowl- 
edge of  the  true  state  of  the  title.  Nor  is  there  any  proof 
that  Shriver  knew  the  price  paid  for  the  property  at  the 
judicial  sale.  We  express  no  opinion  as  to  whether,  upon 
the  facts  admitted,  the  commissioner  was  the  real  purchaser 
of  the  property,  or  whether  Marie  £.  Foggin  acted  in  good 
faith.  It  suffices  our  purpose  to  say  Shriver  is  not  shown 
to  have  known  what  had  occurred  between  those  parties. 

The  bill  charging  fraud  was  taken  for  confessed  as  to 
Shriver,  he  not  having  appeared  to  it  or  made  any  defense. 
His  admission  thus  made,  however,  cannot  affect  the  title  of 
Furbee  whose  answer  denied,  for  Shriver  as  well  as  himself, 
all  charges  of  collusion,  fraud  and  knowledge  of  facts  suffi- 
cient to  put  them,  or  either  of  them,  upon  inquiry  as  to  any 
equities  against  Marie  E.  Foggin  and  her  attorney.  Subse- 
quent declarations  or  admissions  of  a  grantor  in  a  convey- 
ance assailed  on  the  ground  of  fraud  are  general^  inadmis- 
sible. Colston  V.  Miller,  55  W.  Va.  490,  494.  Nothing  ex- 
ceptional is  perceived  in  this  ease,  upon  which  it  can  be 
excluded  from  the  operation  of  the  general  rule. 
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To  acquire  and  maintain  the  status  of  bona  fide  purchaser 
one  must  pay  a  valuable  consideration.  This  Shriver  did. 
What  he  paid,  however,  evidently  was  not  the  full  value  of 
the  property.  It  is  sometimes  said  the  price  paid  must  be  a 
fair  one.  Lohr  v.  George,  65  W.  Va.  241,  248;  Speidel 
Grocery  Co.  v.  IStark  d:  Co.,  62  W.  Va.  512.  This  expres- 
sion found  in  these  and  other  cases  can  hardly  be  considered 
as  anything  more  than  a  dictum,  since,  in  none  of  them,  was 
sufficiency  of  the  amount  of  the  consideration  involved  or 
passed  upon.  By  the  great  weight  of  authority,  it  suffices 
that  the  payment  b  substantial  and  not  so  inadequate  as  to  ' 
shock  the  conscience  and  thus  raise  an  inference  of  fraud. 
27  R.  C.  L.  p.  659;  Beebe  State  Co.  v.  Austin,  92  Ark.  248; 
Booker  v.  Booker,  280  111.  529;  Koch  v.  West,  118  la.  468; 
Ennis  v.  Tucker,  78  Kan.  35;  Strong  v.  Whybark,  204  Mo. 
341 ;  Eastman  v.  Hunter,  102  Tex.  145 ;  Bassett  v.  Noswortky, 
2  White  &  T.  Leading  Cases,  C7th.  Ed.)  130.  In  the  case 
last  cited.  Lord  Keeper  Finch  said:  "The  question  is  not 
whether  the  consideration  be  adequate,  but  whether  it  be 
valuable."  If  it  is  so  inadequate,  however,  as  to  suggest 
fraud,  the  inadequacy  is  evidence  of  lack  of  good  faith.  The 
offer  to  take  a  grossly  inadequate  price  suffices  to  put  the 
purchaser  upon  inquiry  as  to  whether  the  title  is  perfect. 
27  R.  C.  L.  p.  712.  Under  our  decisions,  inadequacy  of 
price  does  not  prove  fraud,  unless  it  is  very  gross.  Half  the 
estimated  value  of  property  is  not  such  inadequacy.  Fisher 
V.  Lallance,  29  W.  Va.  512,  521 ;  Bradford  v.  McConihay,  15 
W.  Va.  732.  Shriver  is  not  shown  to  have  known  anything 
about  the  property  in  question  beyond  what  he  may  have 
been  told  by  the  seller  and  what  was  indicated  by  the  lease. 
He  resided  at  a  great  distance  from  it  and  likely  had  never 
seen  it.  Under  these  circumstances,  it  cannot  be  said  that 
the  price  he  paid  suggests  fraud  in  his  purchase. 

It  is  unnecessary  to  inquire  whether  knowledge  on  Shriver's 
part,  of  the  error  for  which  the  first  sale  was  set  aside  would 
have  precluded  right  in  him,  to  purchase,  for  there  is  no 
proof  of  such  knowledge.  Having  purchased  after  final 
decree  in  the  cause,  sale  of  the  property  and  confirmation  of 
the  sale  without  notice  of  any  fraud  or  any  equity  affecting 
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the  title  of  his  vendor,  and  paid  a  valuable  and  substantial 
consideration,  he  was  a  bona  fide  purchaser,  and  acquired  in- 
defeasible title,  unless  for  some  reason  the  sale  was  coram  non 
judice. 

Barring  invalidity  for  lack  of  jurisdiction  in  the  court,  he 
could  pass  such  title  to  Furbee,  even  though  the  latter  may 
have  known  Marie  E.  Foggin's  purchase  was  not  made  in 
good  faith.  King  v.  Porter,  69  W.  Va.  80,  84;  Curtis  v. 
Lunn,  6  Munf .  42. 

The  error  for  which  the  decree  of  sale  was  reversed  in  part 
was  not  an  act  in  excess  of  the  court's  jurisdiction.  Of 
course  the  sale  should  have  been  made  in  the  county  in  which 
the  property  was,  to  the  end  that  it  m^ht  bring  as  nearly  its 
true  value  as  possible,  and  authorization  of  a  sale  thereof  in 
another  county  was  a  palpable  error.  But  jurisdiction  is 
not,  in  all  cases,  limited  to  the  county  in  which  the  court  sits. 
In  a  proper  manner  and  in  proper  cases,  it  can  sell  land  in 
another  county  and  nothing  in  the  statute  expressly  in- 
hibits the  making  of  a  sale  of  land  situated  in  one  county,  in 
another  county  in  which  the  court  sits.  Such  a  sale  is  not 
like  that  of.  land  situated  beyond  the  territorial  limits  of 
the  state,  to  which  the  court's  jurisdiction  could  not  extend 
under  any  circumstances.  Authorization  of  the  making  of 
the  sale  in  Marion  County  was,  therefore,  a  mere  error  in 
the  exercise  of  jurisdiction,      16  R.  C.  L.,  p.  47 ;  24  Cyc.  p.  23. 

Nor  was  it  beyond  the  power  of  the  Intermediate  Court  of 
Marion  County,  in  the  divorce  suit,  to  charge  the  alimony 
and  suit  money  allowed  the  plaintiff  therein,  upon  the  prop- 
erty of  the  defendant,  situated  in  Wood  County,  as  a  lien,  and 
decree  a  sale  thereof  to  satisfy  it.  The  jurisdiction  is  vested 
by  sec.  11,  eh.  64  of  the  Code,  empowering  the  court  on  de- 
creeing a  divorce,  to  make  "such  further  decree  as  it  shall 
deem  expedient  concerning  the  estate  and  maintenance  of  the 
parties."  Goff  v,  Goff,  60  W.  Va.  9;  Reynolds  V.  Beynolds, 
68  W.  Va.  15;  Crowdcr  v.  Crowder,  (Va.)  99  S.  E.  746.  If 
it  were  not  so  provided,  it  would  often  be  within  the  power  of 
a  faithless  husband  wholly  to  defeat  the  wife's  right  to  ali- 
mony. 

There  is  nothing  in  the  contention  that  the  Furbee  title  has 
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been  forfeited  by  reason  of  non-taxation  and  transferred  to 
the  plaintiff.  Both  parties  claim  the  same  title,  the  Ernest 
Foggin  title,  and  the  property  has  been  taxed  every  year, 
in  the  name  of  one  of  the  claimants.  State  v.  West  Branch 
Lumber  Co.,  64  W.  Va.  673,  677 ;  Lynch  v.  Andrews,  25  W. 
Va.  751 ;  Sturm  v.  Fleming,  26  W.  Va.  54 ;  Bradley  v.  Ewart, 
17  W.  Va.  598;  Lohrs  v.  Miller,  12  Gratt.  452. 

Prom  these  principles  and  conclusions,  it  results  that  the 
decree  complained  of  must  be  reversed,  the  injunction  dis- 
solved and  the  hill  and  amended  bill  dismissed. 

Reversed;  Injunction  dissolved;  BUI  dismissed. 

CHARLESTON. 

State  v.  Joe  McDonie. 
Submitted  September  27,  1921.      Decided  October  4,  1921. 

1.  Criminal    Law — Form    of  Oath   Adminiatered    to  Jury  Need 

Not  be  Entered  on  the  Becord. 

It  la  not  necessary  that  the  lorm  of  the  oath  adrntelstered  to 
the  Jory  la  a  telony  case  should  be  entered  on  the  record.  It 
Is  sufficient  If  the  record  shoira  that  the  Jury  was  duly  sworn, 
(p.  191). 

2.  Same — Effect  of  Recital  that  Jury  was  Duly  Sworn  in  Order 

EmpanelUng  it. 

A  recital  In  the  order  Impanelling  the  Jury  In  a  felony  case 
that  the  Jury  was  duly  swoiii  will  not  be  overcome  by  an- 
other recital  attempting  to  give  the  effect  of  the  oath  ad- 
ministered, which  Indicates  a  failure  of  full  compliance  with 
the  form  of  oath  nanally  administered  in  such  cases,  (p.  191). 

3.  VENtjE — In   Criminal    Cage  May   Be  Proven   fiy    Other    Than 

Direct  TcHimonv. 

The  renne  In  a  criminal  case  need  not  be  proven  by  direct 
testimony.  When  the  facta  proven  show  that  the  crime 
could  not  have  been  committed  In  any  other  county  than  that 
named  in  the  Indictment  the  venue  ta  Bufllclently  proven,  (p. 
193). 

4.  Sake— Judicial  Notice  will  be  Taken  of  Location  of  City  of 

Hiintington. 

Judicial  notice  will  be  taken  of  the  fact  that  the  city  of 
Huntington,  West  Virginia,  Is  In  the  county  of  Cabell,  and'ls 
the  county  seat  thereof,     (p.  193). 
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6.  BviDEHCE — That  Persons  Heard  O^ttcriea  Coming  from  So*»e 
of  Defendant  Indicating  Severe  Caatigation  Admitaible 
Where  Ba»is  of  Froaecution  is  Bticcessive  At»ault$  Upon  a 
Child  of  Tender  7ean. 

Wbere  the  basis  of  a  prosecntioo  Is  succeeBtve  assaults  In- 
fflcted  rnran  a  child  of  tender  yaara,  evidence  of  peraone  that, 
within  a  tew  days  prior  to  the  last  aasaolt  which  resulted 
in  the  arrest  of  the  defendant,  they  heard,  coming  from  the 
house  of  the  defendant,  outcries  indicating  that  the  child  was 
betng  severely  castigated,  and  heard  wliat  they  took  to  be  the 
defendant's  voice  in  conaection  therewith  is  admissible,  and 
the  fact  that  some  of  the  wltnesaes  who  testified  to  these  oc- 
currences may  not  have  distinguished  the  defendant's  voice 
does  not  render  their  evidence  Inadmissible,  wbere  It  appears 
that  other  witnesses  who  heard  the  same  occurrences  did 
recognize  the  defendant's  voice  In  connection  therewith,  (p. 
193). 

6.  Maiming  Defined. 

To  malm  means  to  violently  InSict  a  bodily  Injury  upon  a 
person  so  as  to  make  him  less  able  to  defend  himself  or  annoy 
his  adversary,     (p.  195). 

7.  iHBTRncTioN — Defining   Technical   Terms   Used  in  Indictment 

Should  be  Given. 

In  the  trial  of  a  criminal  case,  where  technlcaj  words  are 
used  In  charging  the  defendant  with  the  offense,  the  court, 
upon  request,  sbould  define  such  technical  terms  to  the  Jnry, 
but  it  ts  not  error  to  retuae  an  Instruction  attempting  to  de- 
fine such  a  technical  term  when  the  definition  given  is  not 
accurate,     (p.  19G). 

8.  FELonioTiB  AasACLT — Jury  May  Find  Stepfather  wxu  Actuated 

by  Malice  In  Proiecution  for  Committing  Felonioiu  AjtauU 

Upon  Bix-year  Old  Stcpton. 

In  a  prosecution  against  a  stepfather  for  committing  a 
felonious  assault  upon  his  six-year  old  stepson,  if  it  Is  shown 
that  tbe  treatment  to  which  such  stepson  had  been  subjected 
was  such  as  to  result  In  serious  bodily  injury  to  him,  the  Jury 
may  from  that  fact  find  that  the  puniahment  inflicted  was  In 
excess  of  that  which  the  law  contemplates,  and  may  also  find 
from  the  same  fact  that  sucb  stepfather  was  actuated  by  malice, 
as  well  as  that  he  acted  witli  a  criminal  Intent,    (p.  197). 

8.     Evidence— Onderclotfcini;  and  Bandages  Founa  ift  Bed  of  Child 
Of  Evidence  in  Prosecvtiow  of  Stepfather  for     Assaulting 
Such  Child. 
Ib  a  prosecution  against  a  stepfather  tor  assault  upon    his 
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BtepBon  tbe  child's  naderclothlng  found  In  tbe  bed  from  whfch 
the  cblld  was  removed  by  offlcera  arresting  the  father,  aa  well 
as  bandages  therein  found  wblcb  apparentl;  came  from  the 
legs  of  Bucb  child,  are  properly  admitted  tn  evidence,  even 
tbODgb  tbe  vltnrases  did  not  notice  these  articles  at  the  time 
they  removed  the  child,  but  upon  their  return,  later  the  same 
day.  discovered  and  removed  them.     (p.  198). 

Error  to  Circuit  Court,  Mason  County. 
Joe  McDonie  wa^  convicted  of  malicious  assault  and  he 
brings  error. 

Affirmed. 

D.  B.  Daugherty,  B.  L.  Saunders,  B.  H.  Blagg  and  Sommer- 
ville  &  Sommerville,  for  plaintiff  in  error. 

E.  T.  England,  Attorney  General,  R.  A.  Blessing,  Assistant 
Attorney  General,  and  Robert  L.  Bogg,  Prosecuting  Attor- 
ney, for  the  State. 

Rrrz,  Pkebident: 

The  defendant  was  found  guilty  by  a  jury  upon  an  indict- 
ment charging  him  vith  havii^  committed  a  malicious  as- 
sault upon  his  stepson  James  Gibson,  with  intent  to  maim,  dis- 
figure, disable  and  kill  him,  the  said  James  Gibson,  and  to 
review  a  judgment  sentencing  him  to  confinement  in  the  peni- 
tentiary rendered  upon  said  verdict  he  prosecutes  this  writ 
of  error. 

It  appears  that  in  the  month  of  June,  1920,  the  defendaut 
Joe  McDonie  married  Susie  Gibson,  who  was  tbe  widow  of 
James  M.  Gibson,  and  the  mother  of  James  Gibson,  a  boy  six 
years  of  age.  Prior  to  her  marriage  to  McDonie  this  child 
had  lived  for  sometime  with  his  grandparents,  but  when  the 
McDonies  went  to  housekeeping  in  the  city  of  Huntington 
the  child  was  taken  to  live  with  his  mother  and  stepfather. 
On  the  2l8t  of  August,  1920,  the  child's  uncle  had  informa- 
tion from  some  sonrce  that  the  boy  was  being  mistreated,  and 

-went  to  the  residence  of  the  McDonies  to  inquire  about  it. 
When  he  got  to  the  McDonie  residence  he  asked  Mrs.  Me- 

I>onie  how  the  boy  was,  and  upon  being  informed  that  he  was 

all  right  he  aaked  where  he  was,  and  if  he  might  see  him. 

Se  was  informed  by  Mrs.  McDonie  that  the  boy  was  up- 
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stairs,  but  that  he  could  not  see  him.  He  then  attempted  to 
go  upstairs  to  see  the  child,  but  was  prevented  by  Mrs.  Mc- 
Donie. He  thereupon  went  to  the  telephone  to  call  the  police 
and  Mrs.  McDonie  attempted  to  prevent  him  from  doing:  so, 
but  in  this  he  succeeded,  and  when  the  ofBeers  came  they  en- 
tered the  house  and  found  the  child  in  a  room  upstairs  lyii^ 
in  bed.  An  examination  disclosed  that  he  had  been  badly 
mistreated,  and  the  chief  of  police  directed  the  boy  to  be  tak- 
en to  a  doctor  for  attention.  The  boy's  uncle  took  him  to  a 
hospital  and  called  &  doctor  and  also  a  trained  nurse  to  at- 
tend him.  He  was  examined  upon  his  arrival  at  the  hos- 
pital, and  the  doctor  and  nurse  testify  as  to  his  condition  at 
that  time.  It  was  found  that  he  was  very  much  emaciated, 
was  suffering  from  shock,  and  from  abrasions  and  bruises  all 
over  his  body.  The  nurse  testifies  that  his  head  was  one 
mass  of  bruises ;  that  his  left  ear  was  torn  at  the  top  and  bot- 
tom, and  that  there  was  a  deep  abrasion  at  the  back  of  this 
ear;  that  his  right  ear  was  also  torn  at  the  top,  and  a  deep 
abrasion  at  the  bottom  of  it ;  that  two  lower  teeth  were  miss- 
ing and  the  cavities  filled  with  pus;  that  there  was  a  deep 
abrasion  in  his  lower  lip,  and  his  tongue  cut  in  several  places ; 
that  his  throat  was  lacerated ;  that  he  was  unable  to  swallow 
even  water ;  that  his  back  was  covered  with  scratches,  bruises 
and  cuts,  many  of  which  were  infected,  the  nurse  testifying 
that  she  counted  sixty-eight  of  these  cuts  on  his  back;  that 
there  was  a  cut  in  his  left  arm  extending  across  the  axillary; 
that  there  was  a  bum  on  his  left  hand  of  considerable  size, 
and  that  the  knuckles  of  his  right  hand  had  a  seared  bum 
thereon;  that  the  palms  of  bpth  hands  were  blistered  with 
burns  which  left  deep  pits  in  which  there  was  pus;  that  his 
abdomen  was  a  solid  bruise,  being  black  at  the  time  of  the 
examination,  changing  to  green  in  forty-eight  hours  there- 
after ;  that  the  back  of  one  of  bis  legs  had  two  seared  burns, 
underneath  which  there  were  scabs ;  on  the  left  leg  was  one 
bum ;  that  both  feet  were  badly  scalded,  the  bums  extending 
from  bis  toes  up  to  his  ankles  and  all  over  the  feet;  on  one 
foot  extending  underneath  and  between  the  toes  so  that  gauze 
had  to  be  kept  between  them  to  keep  them  from  growing  to- 
gether.    His  condition  was  such  that  the  child,  according  to 
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the  testimony  of  the  phTsieian  and  curse,  was  on  the  verge 
of  convulsions,  and  for  three  or  four  nights  neither  ate  nor 
slept,  but  simply  lay  in  a  stupor.  The  doctor  who  attended 
him  testifies  that  he  was  very  much  alarmed  as  to  his  condi- 
tion and  ahout  his  recovery.  The  defendant  and  his  wife 
were  arrested  and  taken  to  jail.  An  indictment  was  found 
against  them  charging  them  with  maliciously  woundii^  the 
child,  and  on  their  motion  the  case  was  removed  for  trial 
from  Cabell  county  into  the  circuit  court  of  Mason  county. 

Upon  the  trial  of  the  case  the  state  introduced  a  number  of 
witnesses  who  testified  that  they  heard  sereama  from  the  child 
at  various  times  during  the  week  just  previous  to  the  arrest 
of  the  defendants;  that  they  heard  splashing  in  the  bathtub, 
and  the  child  calling  for  help  while  this  was  going  on,  and 
that  they  heard  McDonie's  voice  apparently  in  the  same 
room.  At  the  time  he  was  arrested  he  admitted  having 
whipped  the  child  much  harder  than  he  should  have,  and 
also  admitted  that  after  he  had  so  whipped  him  he  tied  his 
feet  leather  and  held  him  in  the  bathtub  and  tnmed  the 
hot  water  in  on  him,  and  held  him  there  for  the  purpose  of 
scaring  him,  as  he  says;  that  the  water  was  hotter  than  he 
thought  it  was  and  severely  scalded  both  of  the  child's  feet, 
so  badly  that  the  skin  pulled  off  them  when  his  socks  were  re- 
moved after  he  was  taken  in  charge  by  the  police  ofBcers. 
McDonie  denies  that  be  ever  whipped  the  child  on  any  other 
occasion  except  once  very  moderately.  He  testifies  that  the 
occasion  for  the  last  whipping  administered  to  him  was  that 
on  the  night  before,  when  he  came  home  to  his  supper  about 
.eight  o'clock,  the  child  went  upstairs  with  him;  that  he 
shaved  and  was  getting  ready  to  take  a  bath  when  be  noticed 
the  child's  absence;  that  he  called  down  to  his  wife  to  know 
if  he  was  downstairs,  and  upon  being  informed  that  he  was 
not  that  he  immediately  dressed  and  went  out  and  searched 
for  the  child;  that  this  was  about  ten-thirty  o'clock  in  the 
evening ;  that  this  search  continued  until  sometime  after  mid- 
night, and  that  the  child  was  recovered  and  brought  back  by 
his  uncle  somewhere  near  two  o'clock;  that  they  then  ate 
their  supper  and  went  to  bed ;  that  on  the  next  day  they  got 
up  about  eleven  o'clock  in  the  morning  and  had  breakfast 
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between  that  time  and  twelve  o'clock;  that  after  breakfast 
was  over  he  made  inquiry  of  his  wife  as  to  whether  or  not 
the  boy  should  be  corrected  or  chastised  for  running  away  the 
evening  before,  and  his  wife  suggested  that  he  be  sent  to  bed 
and  made  to  stay  there  all  day.  She  told  the  boy  to  go  up- 
stairs and  go  to  bed,  and  he  says  the  boy  refused  to  do  so; 
that  his  wile  thereupon  got  him  some  gwitebes,  and  he  took 
the  switches  and  the  boy  upstairs  and  chastised  him;  that 
he  was  not  able  to  make  him  submissive  by  the  use  of  the 
switches,  and  be  thereupon  conceived  the  plan  of  tying  his 
fe6t  tt^ether  and  putting  him  in  the  hot  water  in  the  bath- 
tub ;  that  when  he  discovered  that  this  water  was  hotter  than 
he  thought  it  was  he  allowed  the  boy  to  get  out  of  the  tub 
and  get  in  bed,  and  he  went  to  a  drugstore  and  got  some  salve 
which  his  wife  applied  to  the  boy's  feet,  and  put  some  band- 
ages on  them,  and  that  he  thereupon  went  out  to  his  work  and 
was  subsequently  arrested  on  the  street  about  nine  o'clock. 
It  was  further  shown  upon  the  trial  that  McDonie  had  been 
married  to  the  boy's  mother  less  than  two  months;  that  the 
boy's  father  had  been  killed  in  a  railroad  accident  several 
years  before,  in  fact  before  the  boy's  birth,  and  that  in  a  suit 
to  recover  on  account  of  his  wrongful  death  the  sum  of 
$3750.00  was  awarded,  one-half  of  which  belonged  to  the  boy 
at  the  time  of  the  occurrences  herein  referred  to,  and  one-half 
to  the  mother.  After  being  arrested  McDonie  stated  to  a 
deputy  sheriff  at  the  jail  that  he  had  whipped  the  child 
because  he  had  run  away,  and  put  him  in  the  bathtub  to  scare 
him,  and  tied  his  feet  together,  but  that  he  did  not  know  the 
water  was  warm  enough  to  do  the  child  any  injury.  He 
also  stated  to  another  witness  while  being  taken  to  jail  that 
they  were  ?oing  to  try  to  railroad  him  for  the  offense,  and 
in  reply  to  an  inquirj'  stated  that  he  did  whip  the  child  un- 
mercifully; that  he  whipped  the  blood  out  of  him  aU  over. 
These  statements  McDonie  did  not  deny,  nor  did  he  attempt 
in  any  way  to  explain  them.  His  wife  was  introduced  as  a 
witness  in  his  behalf  and  corroborated  his  statements  as  above 
outlined.  The  theory  of  the  state  was  that  this  child  had 
been  subjected  to  repeated  indignities  during  at  least  the 
week  prior  to  the  arrest  of  the  defendant ;  that  this  is  borne 
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out  by  the  testimony  of  the  witnesses  who  heard  the  child's 
outcries  on  different  occasions  and  heard  McDonie's  voice 
apparently  directing  his  chastisement;  that  it  is  further 
borne  oat  by  the  fact  that  his  limbs  and  his  body  were  cov- 
ered with  sores,  a  number  of  which  were  apparently  of  some 
age  from  the  reason  that  they  had  become  infected  and  filled 
with  pus ;  that  the  result  of  these  repeated  assaults  or  attacks 
and  chastisements  which  culminated  in  the  conduct  above 
narrated  on  the  2l8t  day  of  August  was  that  the  boy  was 
at  the  point  of  death  at  the  time  he  was  rescued  by  his  uncle. 
In  fact  it  was  apparent  from  the  testimony  of  the  physician 
who  attended  him,  and  of  the  nurse  in  whose  custody  he  was 
for  two  weeks,  that  had  he  not  received  medical  attention  at 
the  time  he  did  he  would  not  long  have  survived. 

The  defendant  assigns  a  number  of  errors  committed  by 
the  court  during  the  trial  of  this  case,  the  first  of  which  is 
that  it  appears  from  the  record  that  the  jury  was  not  prop- 
erly sworn.  The  order  impanellit^  the  jury  relates  that 
the  plea  of  not  guilty  was  entered  and  issue  joined  thereon, 
and  proceeds:  "and  thereupon  came  (naming  the  twelve 
jurors)  twelve  good  and  lawful  men  selected  in  the  manner 
required  by  law  duly  qualified  to  sit  in  said  case,  who  were 
duly  sworn  to  well  and  truly  try  according  to  the  evidence 
and  true  deliverance  make  of  the  prisoner  at  the  bar  Joe 
McDonie,  who,  they  should  have  in  chaise."  It  is  contended 
by  the  defendant  that  if  the  order  had  only  recited  that  the 
jury  had  been  duly  sworn  it  would  have  been  su£Bcient,  but 
that  inasmuch  as  it  goes  on  and  attempts  to  recite,  according 
to  defendant's  contention,  the  oath  that  was  administered, 
and  which  oath  does  not  appear  to  have  all  of  the  requisites 
of  the  oath  required  by  law,  this  negatives  the  statement 
that  th^  were  duly  sworn,  and  shows  afllrmatively  that  the 
oath  administered  was  not  the  oath  required  by  law.  It  is 
true  that  if  the  recital  in  the  order  contains  the  oath  actually 
administered,  then  it  is  not  in  the  form  ordinarily  administer- 
ed in  felony  cases.  There  is  no  statute  prescribing  any  par- 
ticular form  of  oath,  but  there  is  a  form  well  recognized,  with 
which  the  profession  is  fully  acquainted,  the  requirements  of 
-vrbich  it  is  contended  are  not  met  by  the  oath  administered 
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in  this  case.  Does  the  order  in  this  case  attempt  to  set  out 
the  oath  actually  administered,  or  to  state  the  proposition  in 
another  way,  is  the  matter  contained  in  the  order,  after  the 
recitation  that  the  jury  was  duly  sworn,  anything  more  than 
the  clerk's  interpretation  of  what  was  done,  merely  a  para- 
phrase by  him  of  the  oath  actually  administered  t  The  order 
does  not  in  so  many  words  say  that  the  language  in  it  was 
the  oath  administered,  but  it  does  say  in  direct  language  that 
the  jury  was  duly  sworn,  and  can  it  be  said  that  this  positive 
declaration  will  be  overcome  by  the  further  statement  above 
quoted  T  It  does  not  appear  in  the  record  that  any  objec- 
tion was  made  to  the  oath  administered  to  the  jury  at  the 
time  it  was  impanelled,  and  this  fact  is  significant,  for  it  is 
unthinkable  that  the  defendant  and  the  eminent  counsel  who 
represented  him  at  tlie  trial  would  sit  by  and  permit  an  im- 
proper oath  to  be  administered  to  the  jury  without  calling 
it  to  the  attention  of  the  court.  The  statement  in  the  order 
is  not  very  far  from  the  requirements  of  the  oath  ordinarily 
administered  in  this  kind  of  a  case,  and  even  though  it  ap- 
peared affirmatively  that  the  oath  was  administered  in  that 
form,  we  are  not  prepared  to  say  that  it  would  not  be  a  sub- 
stantial compliance  with  the  requirements  of  the  law.  It  is 
not  necessary,  however,  for  us  to  discuss  this  proposition  as 
we  are  of  the  opinion  that  this  order  does  not  undertake  to 
quote  the  oath  actually  administered,  but  simply  to  give  the 
clerk's  interpretation  of  it,  and  that  inasmuch  as  the  order 
shows  affirmatively  that  the  jury  were  duly  sworn  we  will  pre- 
sume, in  the  absence  of  something  more  positive  to  the  con- 
trary, that  the  law  has  been  complied  with,  and  this  presump- 
tion is  strengthened  by  the  fact  that  so  far  as  the  record 
shows  neither  the  prisoner  nor  his  counsel  made  any  objection 
to  the  oath  as  it  was  actually  administered  to  the  jury.  This 
conclusion  is  fully  supported  by  our  decisions  upon  this  ques- 
tion. Lawrence  v.  The  Commonwealth,  30  Gratt,  845 ;  State 
V.  Sutfin,  22  W.  Va.  771 ;  Wells  v.  Smith,  49  W.  Va.  78 ;  State 
V.  Kellison,  56  W.  Va.  690.  In  each  of  these  cases  the  lan- 
guage used  in  the  order  that  the  jury  was  duly  sworn  was 
supplemented,  in  some  of  the  cases  by  a  statement  that  t^c 
jury  was  sworn  to  speak  the  truth  upon  the  issue  joined  and 
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other  qualifications  showing  the  interpretation  that  the  clerk 
in  making  up  the  order  put  upon  the  oath.  In  each  of  the 
cases,  however,  the  court  held  that  this  recitation  was  only 
explanatory,  and  did  not  undertake  to  recite  tlie  oath  act- 
ually adminiytered,  and  was  not,  therefore,  sufficient  to  over- 
come  the  positive  declaration  that  the  jury  was  duly  sworn, 
particularly  in  view  of  the  fact  that  it  did  not  appear  that 
any  objection  was  made  to  the  form  of  the  oath  at  the  time 
it  was  administered. 

The  defendant's  next  contention  is  that  the  venue  was  not 
properly  proven.  There  is  no  merit  in  this  contention.  The 
evidence  of  the  boy's  uncle  shows  that  he  observed  the  con- 
dition of  the  child  in  the  city  of  Huntington,  which  is  in 
Cabell  county.  West  Virginia,  and  the  other  witnesses  all 
testified  that  the  McDonie  home  in  which  it  is  claimed  the 
crime  was  committed  was  in  the  city  of  Huntington.  While 
they  do  not  specifically  state  that  the  city  of  Huntington  that 
they  refer  to  is  in  Cabell  county,  still  they  do  show  that  it 
is  the  same  city  referred  to  by  the  boy's  uneie  who  testified 
in  the  case,  thus  conclusively  showing  that  all  of  the  trans- 
actions occurred  in  Cabell  county.  Further  than  this,  we 
take  judicial  notice  of  the  fact  that  the  city  of  Huntington, 
West  Virginia,  is  in  the  county  of  Cabell,  and  is  the  county 
seat  thereof.    State  v.  Hensley.  86  W.  Va.  434. 

The  next  ground  relied  upon  by  the  defendant  for  reversal 
of  the  judgment  is  the  action  of  the  court  in  refusing  to  strike 
out  certain  evidence  of  Mrs.  C.  H.  Vie,  Mrs.  Frank  Williams, 
and  Mrs.  Cora  Gill,  upon  the  ground  that  their  evidence  did 
not  connect  the  defendant  with  the  occurrences  testified  to 
by  them,  Mrs.  Vie  testified  that  on  one  occasion  in  the  week 
before  the  occurrence  which  resulted  in  the  arrest  of  McDonie 
she  heard  the  child  screaming  and  being  very  severely  chas- 
tised ;  that  this  was  just  a  few  days  before  the  21st  of  August ; 
that  it  was  in  the  nighttime,  and  that  her  husband  was  pres- 
ent. She  does  not  testify  that  she  heard  McDonie's  voice  in 
eonneetioii  with  the  transaction,  but  her  husband  testified  in 
relation  to  the  same  occurrence,  and  he  says  that  he  heard  a 
man's  voice  in  connection  with  the  whipping  that  the  child 
was  receiving,  and  that  the  voice  sounded  like  McDonie's. 
89  w,  Vn. 
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This  was  sufficient  to  connect  the  defendant  with  this  trans- 
action. Of  course,  the  probative  force  of  it  was  for  the  jury. 
Mrs.  Williama,  who  lived  in  an  adjoining  house,  also  testified 
that  juat  previous  to  the  time  MeDonie  was  arrested  she 
heard  the  child's  cries  and  a  noise  indicating  that  he  was 
being  punished  iji  some  way  in  connection  with  water  run- 
ning in  the  bathtub,  and  that  she  heard  Mr.  McDonie's  voice 
in  connection  with  the  transaction,  but  she  could  not  distin- 
guish anything  he  said.  Mrs.  Gill,  who  is  the  mother  of  Mrs. 
■Williams,  testified  to  this  same  occurrence,  and  while  she 
did  not  say  that  she  recognized  the  voice  of  MeDonie,  the 
fact  that  her  daughter  did  is  sufficient  to  admit  her  evidence 
as  corroborative  of  the  statements  of  her  daughter  as  to 
what  transpired. 

The  action  of  the  court  in  refusing  to  strike  out  certain 
statements  made  by  Tom  Harrison  and  John  Coon  is  also 
relied  upon  for  reversal.  Harrison  was  one  of  the  police  of- 
ficers who  went  to  the  MeDonie  home  upon  the  occasion  that 
the  child  was  taken  to  the  hospital.  He  testifies  to  findii^ 
the  child  in  bed,  and  to  its  condition,  and  testifies  to  finding 
the  mother  in  a  bach  room  in  the  dark,  and  throwing  a  light 
on  her  and  asking  her  what  she  was  doing  there.  Coon  also 
testifies  to  this  same  state  of  facts.  The  objection  of  the  de- 
fendant goes  to  the  action  of  the  court  in  allowing  the  state- 
ments of  Harrison  and  Coon  as  to  finding  the  mother  in  an 
adjoining  room  to  remain  in  the  record.  "We  see  no  objection 
to  this.  It  perhaps,  had  little  if  any  probative  force  in  con- 
nection with  the  case,  but  they  were  only  detailing  the  con- 
ditions which  they  found  in  the  house  at  the  time  they  went 
there  and  removed  the  child.  They  told  about  finding  the 
child  in  bed,  about  the  condition  of  the  bed,  and  the  room 
in  which  the  child  was,  and  about  the  mother  being  in  an 
adjoining  room  in  which  there  was  no  light.  It  would,  per- 
haps, have  been  more  significant  of  bad  conduct  on  the  part 
of  MeDonie  and  hi.s  wife  if  no  one  at  all  had  been  found  in 
the  house.  We  do  not  see  how  it  could  in  any  way  prejudice 
the  defendant  for  these  witnesses  to  testify  to  the  fact  that 
the  child's  mother  was  in  an  adjoining  room  at  the  time  the 
child  was  removed. 

sa  W.  Vn. 
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The  defendant's  counsel  earnestly  insist  that  the  coart 
committed  error  in  refusii^  to  give  instQCtion  No.  6  offered 
on  behalf  of  the  defendant.  This  instruction  is  as  folloira: 
"The  jury  are  hereby  instructed  that  before  you  can  legally 
convict  the  defendant  of  a  felony  you  most  believe  from  the 
evidence,  beyond  all  reasonable  doubt,  that  the  defendant 
committed  the  act  complained  of  with  intent  to  maim,  dis- 
flgnre,  disable  or  kill,  and  unless  you  believe  the  defendant 
committed  the  act  complained  of  intending  at  the  time  to 
maim,  disfigure,  disable  or  kill  the  said  James  Gibson  then 
you  should  acquit  him  of  malicious  or  unlawful  wounding. 

"Yon  are  further  instmcted  that  to  maim  is  to  deprive  a 
person  of  some  member  of  the  body ;  that  to  disfigure  is  to  im- 
pair or  injure  the  beauty,  symmetry  or  appearance,  or  to 
render  unsightly  or  misshapen ;  that  to  disable  is  to  cripple  or 
to  render  incapable  of  proper  or  effective  action,  and  to  kill 
is  to  deprive  of  life,  and  before  you  have  a  right  to  convict 
the  defendant  you  must  believe  two  things  beyond  all  reason- 
able doubt,  and  such  belief  must  be  produced  from  the  evi- 
dence :  First,  that  the  defendant  maliciously  or  unlawfully 
did  the  things  complained  of  in  the  indictment.  Second, 
That  the  acta  were  done  with  the  intent  to  maim,  disfigure, 
disable  or  kill,  and  unless  you  do  believe  both  things  from  the 
evidence  beyond  all  reasonable  doubt,  you  should  find  the 
defendant  'Not  Guilty'  of  either  malicious  or  unlawful 
wounding." 

It  will  be  noted  that  in  this  instruction  an  attempt  is 
made  to  define  the  terms,  "maim",  "dlsfigute,"  "disable," 
and  "kill,"  and  it  is  true  that  no  other  instruction  was  given 
in  the  case  which  does  define  these  terms.  All  of  the  other 
elements  of  the  instruction  are  covered  by  other  instructions 
given  on  motion  of  the  defendant.  Coun-sel  for  the  defend- 
ant insists  that  the  defendant  was  entitled  to  have  these  terms 
defined  to  the  jury ;  that  they  are  words  of  technical  signi- 
fication, and  that  the  jury  might  not  know  just  what  was 
comprehended  within  their  meaning.  We  agree  with  this 
contention.  It  is  true,  these  words  do  have  a  technical  signi- 
fication, but  we  do  not  believe  that  this  technical  meaning 
is  very  much  different  from  the  meaning  ascribed  to  them  by 
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the  average  person.  However  this  may  be,  the  defendant 
was  entitled  to  have  the  jury  told  irhat  these  terms  meant  in 
the  indictment  in  this  ease  as  diatingaished  from  the  ordi- 
nary or  colloquial  significance  which  attaches  to  them.  But 
when  the  defendant  seeks  to  define  these  terms  he  must  do 
it  correctly  and  accurately.  He  cannot  complain  of  the  re- 
fusal of  the  court  to  give  to  the  jury  a  definition  unless  that 
definition  is  accurate.  Now  this  instruction  tells  the  jury 
that  to  maim  is  to  deprive  a  person  of  some  memher  of  the 
body.  This,  no  doubt,  is  the  popular  meaning  ascribed  to  this 
term,  but  it  is  not  the  technical  meaning,  and  it  was  this 
technical  meaning  that  the  defendant  complains  that  he  was 
not  allowed  to  have  given  to  the  jury.  The  technical  meanii^ 
of  the  term  maim  is,  to  violently  inflict  a  bodily  injury  upon 
a  person  so  as  to  make  him  less  able  to  defend  himself  or  to 
annoy  his  adversary.  4  Blackstone's  Commentaries  206;  6 
New  Oxford  English  Dictionary,  260.  It  may  be  said  that 
it  is  technical  to  justify  the  refusal  of  this  instruction  for 
the  failure  to  properly  define  this  terra.  The  answer  to  this 
criticism  is  that  the  defendant's  only  contention  of  his  right 
to  have  it  defined  is  because  it  is  a  technical  term  and  has  a 
technical  meaning.  The  definition  as  given  tells  the  jury 
that  in  order  to  maim  it  is  necessary  to  deprive  one  of  some 
member  of  his  body.  This  is  not  so  at  all.  To  so  injure  a 
fighting  member  of  the  body  that  it  cannot  be  used,  or  can- 
not be  used  as  effectively  as  it  could  theretofore,  is  as  much 
maiming  as  it  is  to  entirely  sever  the  member,  and  when  we 
consider  this  instruction  in  connection  with  the  facts  proven 
in  this  ease  the  vice  of  this  definition  at  once  appears.  The 
principal  offense  alleged  against  the  defendant  was  the 
scalding  of  the  boy 's  feet.  This  might  not  result  in  the  boy 
losing  his  feet,  or  either  of  them,  but  it  can  very  well  be 
seen  that  it  might  result  in  them  beii^  of  less  use  to  him  in 
repelling  or  making  an  attack.  In  fact,  the  nurse  says  that 
if  he  had  not  received  attention  when  he  did  the  toes  of  one 
of  his  feet  would  have  grown  together.  This  would  not  have 
been  maiming  under  the  definition  given  of  this  word  in  the 
instruction,  but  it  would  in  fact  be  maiming  in  the  legal 
sense  of  the  term. 

8!*  W.  Va. 
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Complaint  is  also  made  o£  the  action  of  the  court  in  re- 
fuaing  to  give  instruction  A  and  instructions  Nos.  1  and  4. 
Instruction  A  and  instruction  No.  1  are  mandatory.  In- 
struction No.  4  which  was  refused  is  in  effect  mandatory. 
All  of  these  instructions  would  have  compelled  an  acquittal 
of  the  defendant,  and  that  was  their  purpose.  They  are  at- 
tempted to  be  justified  on  the  theory  that  this  defendant 
stood  in  the  position  of  a  parent  to  this  child,  and  that  no 
malice  or  wrongful  intent  could  be  attributed  to  him  from  the 
fact  alone  that  defendant  chastised  or  corrected  the  boy. 
This  contention  is  quite  correct.  A  parent,  or  one  standing  in 
loco  parentis,  has  the  authority  to  administer  chastisement 
or  correction  to  his  child.  The  moral  sense  of  children  is 
not  sufficiently  developed  in  all  cases  to  admit  of  a  successful 
appeal  to  the  child  to  desist  from  wrongdoing  without  the 
aid  of  physical  coercion,  but  it  has  never  been  recognized  that 
this  chastisement  or  correction  could  go  beyond  what  the 
child's  reasonable  welfare  demands.  It  has  never  been  rec- 
ognized that  a  parent  has  the  right  or  power  to  maim  or 
disfigure  or  disable  a  child  simply  because  he  might  be  stub- 
born, and  not  respond  to  correction  in  the  manner  the  par- 
ent might  think  proper.  It  is  true,  in  this  case,  no  malice  can 
be  attributed  to  the  defendant  from  the  mere  fact  that  he  ad- 
ministered correction  to  this  child,  nor  can  any  criminal  in- 
tent be  attributed  to  him  from  the  fact  alone,  but  when  his 
conduct  exceeds  the  bounds  of  chastisement  and  goes  to  the 
extent  of  actually  endangering  the  child's  life  or  limb,  then 
proof  showing  these  facts  is  just  as  effectual  to  prove  malice 
and  criminal  intent  as  proof  of  an  unjustifiable  assault  is  in 
any  other  criminal  case.  The  doctrine  that  one  intends  to  do 
that  which  is  the  natural  and  probable  consequence  of  his  acts 
is  just  as  applicable  in  a  case  like  this  as  in  any  other  sort  of 
a  case.  The  proof  of  chastisement,  however,  in  order  that 
any  presumption  or  inference  may  arise  therefrom  as  to 
malice  or  intent,  must  show  that  such  chastisement  has  been 
administered  beyond  any  real  or  apparent  necessity.  A 
parent  can  no  more  commit  a  brutal  attack  upon  his  child 
resulting  in  the  infliction  of  serious  injury  upon  it,  than  he 
can  commit  such  injury  upon  a  stranger,  and  when  he  does 
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so,  and  the  jury  is  satisfied  that  the  paDishment  inflicted  baa 
resulted  in  such  serious  injury,  such  fact,  when  found,  may 
be  treated  as  proof  of  malice  upon  the  part  of  such  parent 
as  well  as  of  a  guilty  intent. 

The  action  of  the  court  In  admitting  in  evidence  certain 
clothes  and  bandages  which  were  offered  by  the  state  is  also 
assigned  as  error,  it  being  insisted  that  these  articles  were 
not  suE&ciently  identified.  The  evidence  in  regard  to  them 
is  that  after  the  defendant  and  his  wife  were  arrested  and 
taken  to  jail  the  police  officers  went  back  to  the  room  where 
they  had  found  the  boy,  and  there  found  a  snit  of  underwear 
apparently  belonging  to  the  boy  and  some  bandages  which 
had  upon  them  stains,  whether  from  blood  or  salve  which  had 
been  used  on  the  wounds  does  not  appear.  These  garments 
were  admitted  in  evidence.  It  is  contended  by  the  defend- 
ant that  because  they  were  not  discovered  when  the  officers 
were  there  on  the  first  occasion  and  took  the  boy  away  they 
are  not  .sufficiently  identified  to  permit  their  admission  aa 
evidence.  It  appears  that  the  officers  went  back  to  the  house 
within  a  very  short  time,  not  more  than  an  hour  or  two  after 
the  first  occasion,  and  procured  these  articles.  Why  they  did 
not  see  them  and  procure  them  when  they  were  there  before 
does  not  appear,  nor  is  it  material  so  far  as  their  admissi- 
bility a.s  evidence  is  concerned.  It  may  go  to  the  question  of 
their  weight  as  evidence,  but  not  to  their  admissibility.  They 
bore  all  the  earmarks  of  genuineness,  and  were  introduced  for 
the  purpose  of  showing  the  stains  upon  them.  Whether  those 
stains  were  made  by  blood  or  by  the  salve  which  the  defend- 
ant says  was  applied  to  the  wounds,  or  both,  was  a  question 
for  the  jury,  and  that  tribunal  was  entitled  to  give  to  them 
such  probative  force  as  in  their  judgment  th^  might  be  en- 
titled to  after  an  examination  of  them. 

We  have  carefully  reviewed  this  case,  and  have  considered 
maturely  every  objection  raised  by  the  defendant  to  the 
action  of  the  court  during  the  trial.  There  was  no  undue 
haste  in  forcing  him  to  trial,  and  while  the  occurrence  created 
strong  feeling  gainst  him  in  the  city  of  Huntington  where 
he  lived,  the  officers  of  the  state  charged  with  the  administra- 
tion of  justice,  upon  his  application,  removed  his  ease  for 
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trial  to  another  count;  where  the  influence  of  this  feeling 
would  not  be  felt.  His  trial  was  had  several  months  after 
the  occurrence.  The  learned  Judge  of  the  trial  court  was 
apparently  solicitous  to  afford  to  the  defendant  every  privi- 
lege to  which  he  was  entitled;  he  had  the  aid  of  eminent 
counsel  in  his  defense,  and  the  jury,  after  consideration, 
found  him  guilty  of  a  very  infamous  crime,  the  like  of  which 
has  not  stained  the  criminal  annals  of  this  state,  and  findii^ 
that  be  bas  been  given  this  fair  and  impartial  trial  with  this 
result,  we  must  refuse  to  (iisturb  the  judgment  and  permit 
him  to  suffer  the  punishment  to  which  his  conduct,  as  in- 
terpreted by  the  verdict  of  the  jury  and  the  judgment  of  the 
trial  court,  has  condemned  him. 

Affirmed, 


CHARLESTON. 

Cora  E.  Fisueb  v.  Mav  II.  Pii^her  and  £.  S.  Fisher. 
Submitted  September  27,  1921.     Decided  October  4,  1921. 

1.      Daii&oes — Compematory  Damages  Must  be  Cowidered  in  FiJ> 

ing  Amount  of  Funltive  Damages. 

Punitive  or  exemplary  dainageB  should  not  be  awarded  in  any 
case  where  the  amount  of  compensatory  damages  is  adequate 
to  puniBh  the  defendant;  and  In  a  case  where  such  compensa- 
tory damages  are  not  adequate  for  the  purpoee  of  punishment, 
only  such  aAdttlonal  amount  should  be  awarded  as  taken  to- 
gether with  the  compensatory  damages  will  tie  sufficient  there- 
for,    (p.  203). 

a.     Same — Imtruction  That  Jury  May  Allovj  PvnWve  Damages  in 

ilddllion  to  COfiipenMlory  Damages  Heia  Error. 

An  Instruction  should  not  be  given  which  directs  the    Jury 

that,  If  they  are  of  opinion  to  award  punitive  damages,  they 

may  allow  the  same  In  addition  to  the  damages  to  which  they 

And  the  plaintiff  to  be  entitled  to  compensatton.     (p.  206). 

3.       Libel  and  Slandeb — Jury  Should   be  Instructed   to  Consider 
Provocatton  in  Mitigation  of  Damages. 

In  an  action  for  InsultlDg  wonls  It  Is  proper  for  the  Jury.  In 
mitigation    of   damages,   to    consider    the    provocation    under 
S!)  w.  Vn. 
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which  the  words  were  uttered  produced  by  conduct  on  the  part 
of  the  plaintiff,  and  an  iostnictlon  offered  to  this  effect  should 
be  gWen.     (p.  206). 

Error  to  Circuit  Court,  Wood  County. 
Action  by  Cora  E,  Fisher  acraiiist  May  H.  Fisher  and  an- 
other.     Judgment  for  plaintiff,  and  defendants  bring  error. 
Reversed  a^d  remanded. 

F.  P.  Moats,  Reese  Blizzard,  and  C.  M.  Hanna,  for  plain- 
tiffs in  error. 

Robert  B.  McDougle,  C.  N.  Mntkemj,  and  H.  D.  Matthews, 
for  defendant  in  error. 

RiTz,  President: 

In  this  action  to  recover  damages  for  insulting  words,  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  one  thousand  dollars,  upon  which  judgment  was  rendered, 
to  review  which  this  writ  of  error  is  prosecuted. 

The  plaintiff  Cora  E.  Fisher  and  the  defendant  May  H. 
Fisher  married  brothers.  At  the  time  of  her  marriage  the 
plaintiff  was  a  widow  having  three  children  of  her  own,  and 
her  husband  wa.s  a  widower  having  four  children.  Since  their 
marriage  five  children  have  been  born  to  them.  One  of  the 
children  of  the  plaintiff  by  her  former  marrif^e  and  one  of 
the  children  of  her  husband  by  his  former  marriage  were  in 
the  military  service  during  the  late  world  war,  and  both  of 
these  boys  were  killed  in  action,  one  in  the  latter  part  of 
October,  1918,  and  the  other  on  the  8th  day  of  November, 
1918.  One  of  the  children  of  the  plaintiff  by  her  second  hus- 
band died  of  aathma  in  May,  1917,  and  another  of  their 
children  was  burned  to  death  in  the  month  of  May,  1920,  at 
the  home  of  a  neighbor.  This  latter  child  was  of  very  tender 
years,  and  his  clothes  seem  to  have  become  United  while  play- 
ing with  matches  with  the  children  of  a  neighbor  family  at 
their  home.  These  facts  are  stated  as  it  is  insisted  they 
have  a  material  bearing  upon  the  case,  and  made  the  words 
used  of  a  peculiarly  aggravating  nature. 

The  occurrence  giving  rise  to  this  litigation  happened  on 
the  18th  day  of  June,  1920.     According  to  the  contention 
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of  the  plaintiff,  on  that  day  Mrs.  Homer  Wemaouth  came  to 
her  house  for  the  purpose  of  receiving  some  strawberries 
which  she  had  theretofore  purchased.  The  plaintiff  says 
that  she  went  with  Mrs.  Weumouth  to  the  back  of  the  house 
to  get  the  strawberries,  and  after  delivering  them  Mrs.  Wen- 
mouth  started  to  return  to  the  street  by  the  way  she  had  come, 
when  plaintiff  remarked  to  her  that  she  might  walk  across  the 
lawn,  a  nearer  way,  to  which  her  visitor  replied  that  some 
people  would  not  like  others  to  walk  on  their  grass,  to  which 
the  plaintiff  replied  that  she  did  not  care,  but  it  would  be 
different  if  it  was  on  the  next  lawn,  the  next  lawn  belonging 
to  the  residence  of  the  defendants.  The  defendant.  May 
Fisher,  seems  to  have  taken  offense  at  this  time,  and  ad- 
dressed to  the  plaintiff  some  excited  remarks  which  the  plain- 
tiff did  not  understand,  and  upon  inquiring  of  the  said  May 
■  Fisher  to  whom  she  was  speaking,  and  being  informed  that 
she  was  talking  to  plaintiff,  plaintiff  asked  her  to  come  closer 
so  that  what  she  said  could  be  heard;  that  the  parties  there- 
upon approached  each  other,  and  when  they  came  close  to- 
gether the  defendant.  May  Fisher,  said  to  the  plaintiff  in  an 
angry  and  excited  tone,  "You  let  your  children  die  like  dogs. 
Yes,  indeed,  Madam,  every  one  of  them.  If  you  would  stay 
in  the  house  and  not  stand  around  out  on  the  lawn  and  point 
me  out  in  overalls,  your  children  wouldn't  die  like  d(^." 
This  language  was  resented  by  the  plaintiff,  and  after  some 
criminations  and  recriminations  the  parties  separated.  The 
plaintiff's  contention  in  r^ard  to  the  language  used  by  Mrs.' 
May  Fisher  Ls  home  out  by  Mrs.  Weumouth  who  was  present, 
and  by  Lulu  Wagoner  and  James  Shepherd.  The  defendant 
admits  the  altercation,  but  denies  that  she  used  the  langoage 
attributed  to  her  by  the  plaintiff.  She  says  that  all  she  said 
was  that  the  plaintiff  neglected  her  children,  and  asserted 
on  the  witness  stand  that  she  sticks  to  that  statement,  and 
she  contends  that  this  statement  was  occasioned  by  the  plain- 
tiff pointing  to  her  while  she  was  in  her  back  yard  clad  in 
overalls.  As  before  stated,  the  jury's  verdict  was  in  favor 
of  the  plaintiff. 

The  defendants  contend  that  the  court  erred  in  giving  to 
the  jury  certain  instructions  on  motion  of  the  plaintiff,  in  re- 
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fusing  to  give  instruetioii  No.  2  offered  by  the  defendants, 
and  that  the  damages  awarded  are  excessive. 

The  defendants  insist  that  the  court  erred  in  giving  to  the 
jury  plaintiff's  instructions  Nos.  2,  3,  4  and  6.  Instruction 
No.  2  says  that  there  is  nothing  in  the  antidneliog  law,  or  any 
other  law,  that  would  prevent  the  plaintiff  from  recovering 
because  the  defendant  who  used  the  alleged  insulting  words 
is  a  woman.  It  is  not  claimed  that  this  instmction  is  vicious 
as  a  proposition  of  law,  but  that  it  was  without  application  to 
the  case.  It  occurs  to  us  that  this  criticism  is  without  merit. 
The  defendant  who  used  the  slleged  insulting  words  in  this 
case  is  a  woman,  and  it  was  entirely  proper  for  the  court  to 
tell  the  jury  that  the  statute  under  which  the  suit  was  brought 
was  applicable  to  women  as  well  as  to  men. 

Defendants  claim  that  instructions  3  and  4  are  inconsistent 
and  coutradictorj'.  Instruction  No.  3  is  to  the  eifeet  that  if 
the  jury  believed  the  words  used,  from  their  usual  construc- 
tion and  common  acceptation,  to  be  insulting,  and  to  tend  to 
violence  and  a  breach  of  the  peace,  they  were  actionable 
words,  unless  it  appeared  from  the  manner  of  speaking  them, 
and  the  circumstances  which  occasioned  their  use,  that  they 
were  used  in  a  different  sense;  and  instruction  No.  4  tells  the 
jury  that  in  determining  whether  or  not  the  language  com- 
plained of  is  insulting  the  words  must  be  construed  in  the 
plain  and  popular  sense  in  which  the  rest  of  the  world  would 
naturally  understand  them.  The  conflict  in  these  two  in- 
structions, according  to  the  contention  of  the  defendants,  is 
that  in  the  latter  the  jury  is  told  that  in  construing  the  words 
they  must  give  them  their  ordinary  and  popular  meaning, 
while  in  the  former  they  are  told  that  they  must  give  them 
this  meaning,  unless  it  appears  that  they  were  used  in  a  dif- 
ferent sense.  This  conflict  is  more  apparent  than  real,  how- 
ever, when  we  apply  these  instructions  to  the  facts  in  this 
case.  Instruction  No.  3  was  taken  from  the  ea.se  of  Michael- 
son  V.  Turk,  79  W.  Va.  31,  in  which  the  defendant  attempted 
to  show  that,  while  the  words  in  their  ordinary  sense  were  very 
insulting,  they  were  used  at  the  time  in  a  figurative  sense, 
which  was  understood  by  all  of  the  parties  present.  In  this 
case,  there  is  no  attempt  to  show  that  the  language  used  was 
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inteoded  to  convey  aiiy  different  meaning  from  TThat  the 
words  would  import,  so  that  the  qualification  of  instruction 
No.  3  in  regard  to  construing  them  in  another  sense  in  eaae 
the  jury  found  that  they  were  used  in  a  different  sense  from 
what  they  would  ordinarily  be  understood,  was  unnecessary, 
and  should  not  have  been  given  in  this  case.  However,  this 
qualification  of  the  instruction  was  entirely  harmless  inaa- 
mueh  as  there  was  no  evidence  before  the  jury  to  which  it 
could  be  applied.  These  instructions,  as  applied  to  the  facts 
in  this  case,  mean  exactly  the  same  thing,  and  there  was, 
of  course,  no  necessity  for  giving  more  than  one  of  them. 

One  of  the  principal  contentions  of  the  defendants  is  that 
the  court  erred  in  giving  instruction  No.  6,  which  is  as  fol- 
lows : ' '  The  court  further  instructs  the  jury  that,  in  determin- 
ing the  amount  of  damages  to  which  the  plaintiff  may  be  en- 
titled, if  they  believe  she  is  entitled  to  recover  under  all  the 
instructions,  they  shall  take  into  consideration  all  the  facts 
and  circumstances  of  the  case  as  disclosed  by  the  evidence,  the 
nature  and  character  of  the  charges,  the  language  in  which 
they  are  expressed  and  its  tendency,  the  occasion  on  which 
they  were  published,  the  extent  of  their  circulation  and  prob- 
able effect  upon  those  to  whose  attention  they  came,  and  their 
natural  and  probable  effect  upon  the  plaintiff's  personal  feel- 
ings, and  her  standing  in  the  community  in  which  she  lives ; 
and,  if  under  the  other  instructions  herein  she  is  entitled  to 
recover,  they  should  award  her  such  sum  by  way  of  dam- 
ages as  will  fairly  and  adequately  compensate  her:  (a)  For 
the  insult  to  her;  including  any  pain  and  mortification  and 
mental  suffering  inflicted  upon  her;  and  (b)  For  any  injury 
to  her  reputation  as  a  woman  and  citizen.  And  if  the  jury 
believe,  from  all  the  evidence  in  this  case,  that  the  acts  com- 
plained of  were  influenced  by  actual  malice  and  a  wilful 
design  to  injure  or  oppress  the  plaintiff,  she  may  recover  in 
this  action,  in  addition  to  such  damages  as  those  mentioned 
above,  punitive  or  exemplary  damages;  that  is  to  say;  that 
the  jury  will  not  be  limited  in  the  amount  of  its  verdict,  for 
the  plaintiff,  to  compensation  to  her  for  the  actual  damt^es 
sustained  as  above  indicated.  They  may  give  her  such 
further  damages  as  they  may  think  right,  in  view  of  all  the 
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circumstances  of  the  case,  as  a  punishment  for  the  defendant, 
and  as  a  salutary  example  to  others  to  deter  them  from  of- 
fending in  a  like  manner,  but  said  damages  are  not  to  ex- 
ceed $25,000."  It  is  insisted  that  this  instruction  violates 
the  rule  well  established  by  this  court  for  awarding  punitive 
damages  as  announced  in  the  cases  of  Claiborne  v.  By.  Co., 
46  W.  Va.  363;  Allen  v.  Lopinsky,  81  W.  Va.  13;  Sess  v' 
Marinari,  81  W.  Va.  500 ;  Pendleton  v.  By.  Co.,  82  W.  Va. 
270;  and  Goodman  v.  Klein,  87  W.  Va.  300,  104  S.  E.  726,  in 
this,  that  it  directs  the  jury  that  they  may  allow  such  puni- 
tive damages  in  addition  to  the  compensatory  damages.  The 
doctrine  announced  in  the  above  cases,  that  punitive  damages 
can  only  be  awarded  to  a  plaintiff  when  the  compensatory 
damages  are  not  sufQcient  for  the  purpose  of  punishment,  and 
this  only  to  the  extent  that  taken  together  with  the  compen- 
satory damages  the  purpose  of  punishment  will  be  met,  is  not 
questioned,  but  it  is  insisted  by  the  plaintiff  that  this  instruc- 
tion is  not  suKceptible  of  the  iuterpretation  placed  upon  it  by 
the  defendants,  and  the  case  of  Turk  v.  Ry.  Co.,  75  W.  Va. 
623,  is  relied  upon  to  justify  it.  It  will  be  observed  from  an 
examination  of  the  instruction  given  in  this  case  that  it  does 
tell  the  jury  that  the  punitive  damages  allowed,  if  they  are 
of  opinion  to  allow  any,  are  to  be  in  addition  to  the  compen- 
satory damages;  and,  again,  in  the  instruction  they  are  told 
that  they  may  give  such  punitive  damages  as  further  dam- 
ages, clearly  to  our  mind  conveying  the  impression  to  the  jury 
that  in  case  they  were  of  opinion  to  give  punitive  damages, 
the  same  would  be  in  addition  to  the  compensatory  damages 
to  which  they  might  find  the  plaintiff  entitled.  The  instruc- 
tion given  and  approved  in  the  case  of  Turk  v.  By  Co.,  supra, 
did  not  use  this  language.  The  giving  of  punitive  damages, 
as  we  have  repeatedly  held,  is  a  matter  purely  discretionary 
with  the  jury.  Even  though  the  case  may  be  one  loudly 
calling  for  punishment,  the  jury  may  deny  punitive  or  ex- 
emplary damages.  As  we  have  said  in  other  cases,  all  dam- 
ages are  punitive  so  far  as  the  defendant  is  concerned.  He 
gets  nothing  of  substance  in  exchange  for  the  recovery  against 
him,  and  when  the  jury  are  awarding  damages  for  the  par- 
pose  of  punishment  it  must  be  borne  in  mind  that  the  plain- 
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tiff  is  receiving  something  to  which  he  is  not  entitled.  Thia 
is  the  basis  of  the  rule  established  in  this  jurisdiction  that 
no  more  damages  in  the  a^regate  can  be  awarded  in  a  case 
like  this  than  will  be  sufficient  to,  accomplish  the  purpose  of 
punishment,  when  the  compensatory  damages  are  found  to 
be  insufBcient  for  that  purpose.  An  instruction  should  not 
be  given  which  in  effect  tells  the  jury  that  if  they  find  dam- 
ages by  way  of  punishment  they  may  add  the  same  to  the 
amount  found  by  them  as  eompensatory  damages,  and  return 
a  verdict  for  the  aggregate  amount.  This  would  be  punish* 
ing  the  defendant  twice  for  the  same  thing.  We  are  of  opin- 
ion that  this  instruction  is  amenable  to  the  criticism  made 
against  it  by  the  defendants,  and  that  the  court  erred  in  giv- 
ing the  same. 

Instruction  No.  2  offered  by  the  defendants  and  refused  is : 
"If  the  jury  believes  from  the  evidence  that  the  words  com- 
plained of  were  the  result  of  passion  and  were  used  while 
the  parties  were  engaged  in  a  heated  altercation,  or  quarrel ; 
and  if  they  further  believe  that  in  this  quarrel  May  H.  Fisher 
was  provoked  to  use  the  words  complained  of  by  insulting 
language  addressed  to  her  by  the  plaintiff  Cora  E.  Fisher; 
then  these  facts  shall  be  taken  into  consideration  by  you  in 
arriving  at  your  verdict."  It  will  be  observed  that  this  in- 
struction directed  the  jury  to  take  into  consideration  any 
provocation  the  defendant  May  Fisher  may  have  had  when 
she  used  the  words  complained  of  because  of  offensive  lan- 
guage used  to  her  by  the  plaintiff.  It  is  not  contended  that 
this  is  not  a  correct  proposition  of  law.  There  is  no  doubt 
but  that  in  determining  the  amount  of  damages  to  which  a 
plaintiff  is  entitled  in  a  suit  like  this  the  jury  may  consider 
the  provocation  under  which  the  defendant  used  the  words 
resulting  from  offensive  language  used  by  the  plaintiff.  Alder- 
son  V.  Kahle.  73  W.  Va.  690.  It  is  said,  however,  that  this 
inatroction  is  covered  by  instruction  No.  1  given  on  behalf  of 
the  defendants,  and  in  a  measure  this  is  true,  but  instruction 
No.  1  was  given  upon  the  theory  of  justification  of  the  de- 
fendants, and  not  upon  the  theory  of  mitigation,  while  instruc- 
tion No.  2  is  based  upon  the  idea  that  these  things  may  be  con- 
sidered to  mitigate  the  damages.      In  this  view  both  instruc- 
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tions  shottld  have  been  given.  The  jury  did  not  coiuider 
the  facts  proven  by  the  defendant  aa  soffleient  for  jastifiea- 
tion,  but  if  this  instruction  No.  2  had  been  given  they  might 
have  considerably  mitigated  the  damages  because  of  the  plain- 
tiff's conduct. 

It  results  from  what  we  have  said  that  the  judgment  will  be 
reversed,  the  verdict  of  the  jury  set  aside,  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded 


CHARLESTON. 

Mildred  Bobbs,  by  etc.  v.  Moboantown  Pbess  Co. 
Submitted  October  4,  1921.      Decided  October  11,  1921. 

Master  and   Sebvaut — Allegation   of  U»lauf*t  Employment  Held 

Suj)lcten(. 

A  count  In  a  declaration  for  peraonal  Injuries  based  on  nesll- 
gence  in  employing  a  girl  between  the  ages  of  14  and  16  years 
to  work  in  a  gainful  occupation  without  first  havliis 
obtained  a  work  permit  as  required  by  sections  3  and  4  of 
chap.  IT,  Acta  1919,  and  averring  that  by  reason  of  sacta  un- 
lawful acts,  negligence  and  carelessness  the  Injuries  resulted. 
Is  not  bad  on  demurrer,  for  failure  to  allege  in  terms  that  such 
unlawful  employment  was  the  natural  and  proximate  cause 
of  plaintiff's  Injuries. 

Case  certified  from  Circuit  Court,  Monongalia  County. 

Suit  by  Mildred  Bobbs,  by,  etc.,  against  the  Morgantown 
Press  Company,  for  personal  injuries.  Demurrer  to  third 
connt  of  declaration  sustained  and  at  plaintiff's  request  and 
on  its  own  motion  the  circuit  court  certified  the  case  for  re- 
view. 

Demurrer  overruled  and  case  remanded. 

Moreland  tt  Guy,  for  plaintiff. 
Glasscock  <£■  Glasscock,  for  defendant. 

Lively,  Judge: 

Having  sustained  a  demurrer  to  the  third  count  in  the 
89  w.  v«. 
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declaration,  the  circuit  court,  at  the  request  of  plaintiff  and 
on  its  own  raotion,  has  certified  its  ruling  to  this  court  for 
review. 

The  count  alleges  that  the  defendant  owned  and  operated 
a  printing  shop  containing  such  machinery  and  equipment 
as  is  usually  found  in  such  establishments,  including  a  platen 
printing  press  operated  by  electricity,  and  the  operation  bf 
which  required  great  skill  and  experience  in  the  operator 
in  order  to  avoid  being  injured;  that  the  plaintiff  was  a 
child  between  the  ages  of  14  and  16  years;  and  that  defend- 
ant unlawfully,  carelessly  and  negligently  employed  her  to 
work  in  such  establishment,  the  same  being  a  gainful  busi- 
ness or  occupation,  without  having  firat  procured  a  work 
permit  from  the  superintendent  of  schools  of  the  city  or 
county,  or  from  some  person  authorized  by  him  in  writing; 
and  with  having  failed  to  keep  such  permit  on  file  and  ac- 
cessible to  officers  charged  with  the  enforcement  of  sees.  8 
and  4  of  chap.  17,  Acts  1919  (the  Child  Labor  Law) ;  by 
reason  of  which  unlawful  acta,  negligence  and  carelessness 
of  defendant  the  right  hand  of  plaintiff  was  caught  in  the 
machinery,  a  printing  press  at  which  she  was  working  by 
order  of  defendant,  and  mutilated  and  mangled,  causii^  the 
loss  of  three  fingers  thereof,  to  her  damage  of  $10,000.00. 
The  count  also  avers  for  reasons  therein  stated  that  defend- 
ant is  not  entitled  to  protection  under  the  Workmen's  Com- 
pensation Act.  The  grounds  of  the  demurrer  are:  (1)  That 
it  fails  to  aver  a  cause  of  action;  (2)  it  fails  to  allege  any 
specific  act  of  negligence;  (3)  it  fails  to  show  that  the  un- 
lawful employment  was  the  proximate  cause  of  the  injury. 

The  controlling  question  here  presented  is  whether  the  em- 
ployment of  a  child  between  the  ages  of  14  and  16  years  in  a 
gainful  occupation,  without  first  having  obtained  the  work 
permit  from  the  authorities  designated  by  statute  is  prima 
facie  negligence  of  the  employer  sufficient  to  sustain  an  action 
for  damages  resulting  from  an  injury  to  the  child  arising  oat 
of  and  in  the  course  of  the  employment. 

In  the  cases  which  have  been  considered  by  this  court 
where  the  employment  in  a  coal  mine  was  of  a  minor  under 
the  age  fixed  by  the  statute,  making  it  unlawful  to  employ 
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Buch  minor  (12  years  of  age,  afterwards  raised  to  14  years 
of  age),  we  have  decided  that  the  uulawfulneBe  of  the  em- 
ployment and  subsequent  injury  of  the  employee  resultii^ 
from  and  in  the  course  of  the  employment  make  out  a  prima 
facie  case  of  negligence  on  the  part  of  the  employer.  Nor- 
man V.  Coal  Co.,  68  W.  Va.  405;  Daniel  v.  Big  Sandy  Coal 
and  Coke  Co.,  68  W.  Va.  491 ;  Blankenship  v.  Coal 
Co.,  69  W.  Va.  74;  Dickinson  v.  Stuart  Colliery  Co.,  71  W. 
Va.  325 ;  Griffith  V.  American  Coal  Co.,  75  W.  Va.  686 ;  and 
Mangus  v.  Coal  Co.,  87  W.  Va.  718.  These  cases  hold,  fol- 
lowing the  Norman  case,  that  the  violation  of  the  statnte 
is  rightly  considered  the  proximate  cause  of  an  injury  which 
is  the  natural,  probable  and  anticipated  consequence  o£  the 
employment;  that  the  infant  does  not  assume  the  risks  in- 
cident thereto,  including  the  risk  of  injury  by  a  fellow  ser- 
vant ;  and  that  the  defense  of  contributory  negligence  could 
only  he  asserted  where  the  injury  is  such  as  could  not  reason- 
ably be  anticipated  as  a  probable  consequence  of  the  non- 
ohser\-ance  of  the  statute;  and  to  avail  the  employer  as  a 
defense  it  must  be  shown  not  only  that  such  contributory 
negligence  was  not  such  as  the  statute  was  intended  to  pro- 
vide against,  but  that  the  infant  was  possessed  of  such 
wisdom,  experience  and  sagacity  as  to  take  him  out  of  the 
class  of  boys  under  the  prohibited  age  which  the  statute  was 
intended  to  protect.  ThLs  leading  case,  Norman  v.  Coal  Co., 
was  decided  by  a  divided  court,  on  the  point  in  question 
here,  (the  unlawful  employment  and  consequent  injury  con- 
stitutii^  a  prima  facie  case  of  negligence),  and  the  conclu- 
sion was  in  the  affirmative;  Judges  Boannon  and  WilIjIAMS 
holding  that  iuquirj'  as  to  the  boy's  capacity  was  im- 
material, and  that  contributory  negligence  would  not  avail 
as^  defense.  This  question  again  arose  on  a  count  in  the 
DanieLs  Case,  supra,  and  also  in  the  QrifBth  Case,  supra, 
where  the  1st  point  in  the  syllabus  is:  "A  count  in  a  decla- 
ration for  personal  injuries  based  on  negligence  in  employ- 
ing a  boy  under  fourteen  years  of  age  in  a  coal  mine,  in- 
hibited by  statute,  is  not  bad  on  demurrer,  for  failure  to 
allege  in  terms  that  such  illegal  employment  was  the  natural 
and   proximate   cause   of   plaintiff's   injuries.     It   is   prima 
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facie  negligence  to  so  employ  an  infant  within  the  prohibited 
age."  The  question  also  arose  in  Mangus  v.  Coal  Co.,  su^ra, 
where  it  was  held,  "Injury  of  the  employee  in  the  course 
of  his  employment,  in  such  case,  makes  out  a  prima  facie 
case  of  injury  to  him  by  negligence  on  the  part  of  the  em- 
ployer," citing  the  Norman  Case. 

We  can  see  no  difference  in  principle  in  the  statute  pro- 
hibiting the  employment  of  boys  in  a  coal  mine,  and  that 
under  consideration  prohibiting  the  employment  of  children 
between  the  ages  of  fourteen  and  sixteen  years  in  gainful  oc- 
cupations without  the  permit  directed  to  be  obtained  by  the 
employer  and  kept  on  file,  under  sections  3  and  4  of  chap. 
17,  Acts  1919. 

The  evils  resulting  from  child  labor  have  become  so  ap- 
parent and  glaring  in  recent  years  that  the  public  conscience 
has  been  awakened  and  there  has  been  an  insistent  demand 
for  its  prevention  or  strict  regulation,  resulting  in  the  en- 
actment of  federal  and  state  laws.  The  law  under  consider- 
ation is  a  result.  It  is  the  duty  of  the  courts  to  effectuate 
its  beneficent  purpose.  The  work  permit  can  be  issued  only 
upon  proof  of  the  intent  of  the  prospective  employer  that 
he  will  legally  employ  the  child ;  strict  proof  of  age ;  a  certi- 
ficate of  a  public  health  physician  or  a  public  school  phy- 
sician specifying  what,  in  the  opinion  of  such  physician,  is 
the  physical  age  of  the  child ;  proof  of  sufficient  schooling ; 
and  proof  that  the  child  has  reached  the  normal  development 
of  a  child  of  its  age,  is  in  sound  health  and  physically  able  to 
be  employed  in  the  intended  occupation.  The  State  has  this 
power  of  legislation  for  its  own  preservation  and  for  the  pro- 
tection of  the  lives,  persons,  health,  and  morals  of  its  future 
citizens.  The  design  of  the  legislature  is  apparent.  The  fit- 
ness of  the  child  for  the  contemplated  employment  is  not  left 
to  the  judgment  or  cupidity  of  the  employer,  nor  to  the  par- 
ents or  those  in  loco  parentis,  whose  judgment  is  often 
warped  by  necessity  or  inclination.  It  is  to  be  determined 
by  unbiased  agencies,  in  order  that  the  lite,  limb  and  health 
of  the  child  may  be  conserved.  The  employment  of  a  child 
in  a  gainful  occupation  without  such  permit  is  as  much  of  a 
violation  as  the  employment  of  the  child  under  the  age  pro- 
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hibited  by  the  statute.  The  object  of  each  is  the  same.  The 
principle  aeeeatuated  in  oar  decisions  above  cited  controls 
here.  We  therefore  conclude  that  the  emplc^ment  of  such 
child  without  the  work  permit,  and  the  subsequent  injury  in 
the  coarse  of  the  employment,  makes  a  prima  facie  case  of 
negligence  on  the  part  of  the  employer.  To  overcome  this 
prima  facie  presumption  of  negligence,  the  burden  is  incum- 
bent upon  the  defendant.  Defendant  asserts  that  the  de- 
fense of  contributory  negligence  is  open  to  it,  and  therefore 
the  count  should  specifically  allege  that  the  unlawful  employ- 
ment was  the  proximate  cause,  or  make  such  allegations  as 
would  negative  that  defense.  We  have  the  pleading  before 
us  only,  and  cannot  anticipate  the  evidence,  or  the  defense. 
The  count  is  sufficient  to  show  prima  facie  negligence. 

There  are  many  recent  decisions  to  the  effect  that  failure 
to  perform  a  statutory  duty  is  negligence  per  se;  and  many 
others  to  the  ^ect  that  such  failure  constitutes  prima  facie 
negligence.  They  can  be  found  in  L.  B.  A.  1915  E,  Note 
p.  506,  to  Conway  v,  Monidak  Trust.  (Montana), 

The  case  of  MUler  Mfg.  Co.  v.  Loving  (Va.),  99  S.  E.  591. 
holds  that  the  employment  of  an  infant  between  the  ages  of 
14  and  16  years  without  the  work  certificate  provided  for  in 
the  statute  creates  the  same  presumption  of  unfitness  for  the 
employment  as  the  statute  prohibiting  the  employment  of  an 
infant  under  the  age  of  14  years. 

Other  eases  holding  that  the  employment  of  children  under 
certain  ages  without  first  obtaining  certificates  required  by 
the  statute  is  prima  facie  negligence  in  case  of  injury  to  the 
child  are :  Kircher  v.  Iron  Clad  Mfg.  Co.  118  N.  Y.  S.  823 ; 
Frorer  v.  Baker,  137  111.  App.  588 ;  Stetz  v.  Boot  tt  Shoe  Co. 
(Wis.)  156  N.  W.  i)71 ;  Perry  v.  Tozer  (Minn.),  97  N.  W.  137. 

In  our  opinion  the  third  count  in  the  declaration  sufficient- 
ly states  a  prima  facie  ease  of  negligence,  and  we  so  answer 
the  question  certified. 

Demurrer  overrtUed  and  case  remanded. 
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CHARLESTON. 

John  S.  Fabb  v.  J.  S.  Wbatkb 
Submitted  October  4,  1921.      Decided  October  11,  1921. 

1.  Notice— ifearu   of    Knoviledge,    With    Dutv    to    Ote,    Bguat 

EnowleAge, 

In  equity  means  of  knowledge  with  the  duty  of  using  them 
are  eqnlTalent  to  actual  knowledge  iteelt,     (p.  S12>.         * 

2.  PKinciPAL  AMD  Ag>bt — Third  Party  i»  BcmnA  to  K»ov)  Extent 

of  Agents  Authority  and  May  Not  Apply  PrincipaFt  Prop- 

erty  to  Agent's  Personal  Indebtedness. 

One  dealing  with  an  agent  is  bound  to  know  tlie  extent  of 
bis  aathorlty,  and  with  notice  of  such  agency  one  dealing 
with  him  will  not  be  allowed  to  receive  the  money  or  prop- 
erty of  the  principal  In  payment  of  tbe  agent's  Itadlvldual  In- 
debtedness, and  in  equity  will  be  required  to  restore  the 
same  to  the  principal  or  make  the  apidlcatlon  thereof  as  In- 
tended and  directed  by  the  principal,     (p.  S13). 

Appeal  from  Circuit  Court,  Cabell  County. 
Suit  by  John  S.  Parr  against  J.  S.  "Weaver,    Decree  for 
plaintiff  and  defendant  appeals. 

Reversed  and  bUl  dismisted. 

J.  H.  Strickling,  for  appellant. 
Marcum  d;  Shepherd,  for  appellee. 

MiLLEB,  Judge: 

We  settled  the  principles  applicable  to  this  case  in  response 
to  questions  arising  upon  the  pleadings  and  formerly  certi- 
fied to  us  by  the  circuit  court.     84  W,  Va.  182. 

As  shown  by  the  report  of  that  case  the  suit  was  to  en- 
force a  mechanic's  or  materialman's  lien  claimed  by  plain- 
tiff against  defendant's  real  estate  situate  in  the  city  of 
Huntington,  amounting  as  the  present  record  shows  to  about 
$1200.00. 

It   is   conceded   that   plaintiff   furnished   to   Watts-Castle 

Construction   Company,   a  co-partnership,   contractors,   who 

built  the  house  on  defendant's  lot,  the  material  covered  by 

89  w.  v«. 
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plaintiff's  alleged  lien  and  that  the  contractors  owed  him 
therefor,  but  as  shown  in  the  former  and  present  record,  the 
defendant,  on  September  11,  1917,  while  the  work  of  building 
the  house  was  still  in  pri^iress,  executed  to  the  construction 
company  his  note  for  $1200.00,  on  account  of  the  labor  and 
material  which  went  into  the  building,  and  which  note  they 
turned  over  to  the  plaintiff,  as  plaintiff  claims,  on  account  of 
another  debt  represented  by  a  past  due  note  discounted  by 
him  at  a  bank  in  Huntington,  in  which  he  was  a  stockholder 
and  director,  and  payment  of  which  was  then  being  de- 
manded of  the  makers  and  endorser  by  the  bank.  And  it 
is  contended  by  plaintiff  that  the  payees  of  the  note  made  par- 
ticular application  thereof  to  the  payment  of  their  past  due 
note. 

On  the  former  hearing  we  distinctly  decided  that  if  as 
pleaded  by  defendant  the  Watts-Castle  Construction  Com- 
pany received  from  him  the  $1200.00  note  in  part  payment 
for  the  work  and  material  going  into  the  construction  of  his 
house,  and  plaintiff  had  notice  of  such  fact,  neither  he  nor 
the  contractors  could  lawfully  make  a  different  application 
thereof.  The  evidence  taken  and  considered  upon  the  hear- 
ing in  the  court  below,  and  now  before  us,  shows  clearly  that 
plaintiff  knew  and  was  bound  to  know  that  the  note  was 
Weaver's  note  given  to  the  Watts-Castle  Construction  Com- 
pany, and  it  is  admitted  that  he  knew  from  his  books  that  he 
had  furnished  material  to  these  contractors  for  the  construc- 
tion of  the  house  on  defendant's  lot.  The  dray  slips,  so 
called,  sent  out  by  him  with  the  draymen  delivering  the  ma- 
terial so  furnished,  showed  the  time  and  place  of  delivery 
and  the  name  of  the  owner  of  the  lot.  His  books  of  account 
also  indicated  where  or  for  whose  job  the  materials  were 
furnished,  and  as  he  admitted,  it  was  from  these  slips  and 
from  his  books  that  he  afterwards  took  the  items  in  making 
up  his  account  and  filing  his  lien  against  defendant's  prop- 
erty. The  fact  of  Farr's  knowledge  and  notice  of  the  source 
and  purpose  of  the  note,  we  think  is  fully  established  by  the 
evidence,  and  such  being  the  case  it  was  his  duty  to  make 
the  proper  application  of  the  note  to  the  discharge  of  his  in- 
cipient lien  then  existing  on  Weaver's  property,  and  not  ap- 
se w.  v«. 
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ply  it  or  allow  the  contractors  to  apply  it  on  the  old  debt 
and  attempt  to  perpetuate  the  lien  on  defendant's  property. 
As  suggested  in  argument,  the  court  below  may  have  been 
misled  by  the  notion  that  defendant  was  bound  by  the  former 
decision  to  show  actual  notice  to  Farr  of  the  maker's  pur- 
pose when  accepting  the  note  from  the  contractors.  But  in 
equity  means  of  knowledge  with  the  duty  of  using  them  are 
equivalent  to  knowledge  itself,  and  Farr  could  not  shut  bis 
eyes  to  the  facts  in  his  possession,  which  if  pursued  would 
have  fully  informed  him.  See  the  many  cases  cited  for  this 
proposition  in  10  Enc.  D^.  Va.  &  W.  Va.  Rep.  486.  That 
Parr  had  actual  knowledge  is  evident  from  the  fact  that 
shortly  after  receiving  Weaver's  note  he  called  bim  up  on 
the  telephone  to  ask  him  how  he  stood  with  the  Watts-Castle 
Construction  Company,  and  being  told,  he  notified  Weaver 
that  he  proposed  to  hold  him  and  his  property  liable  for  all 
the  material  furnished  them  in  the  construction  of  bis  house. 
This  he  could  not  do  without  first  applying  the  Weaver  note 
pro  tanto  to  his  debt,  as  in  law  and  equity  he  was  bound  to 
do.  If  this  had  been  done,  planitiff's  lien  would  have  been 
discharged  in  full,  and  he  would  have  had  no  lien  to  enforce 
against  Weaver's  property. 

Another  proposition  afSrmed  on  the  former  hearing  and 
become  applicable  to  the  ease  now  presented,  is  that  the 
Watts-Castle  Construction  Company  were  the  agents  of 
Weaver  in  the  construction  of  the  house  on  Weaver's  lot, 
and  they  and  Parr  were  charged  with  notice  that  an  agent 
can  not  lawfully  misapply  bis  principal's  money  in  pay- 
ment of  bis  individual  debts.  The  evidence  satisfies  us  that 
Parr  had  knowledge  of  the  financial  condition  of  the  con- 
tractors and  bad  taken  time  by  the  forelock  in  an  effort  to 
cover  his  probable  losses.  It  was  inequitable  and  unjust 
for  bim  to  have  attempted  to  do  so  at  the  expense  of  Weaver 
with  the  knowledge  of  the  facts  or  means  of  knowledge  at  hia 
hands. 

For  the  foregoing  reasons  we  are  of  opinion  to  reverse 
the  decree  and  dismiss  the  plaintiff's  bill  with  costs  to  ap- 
pellant incurred  here  and  in  the  circuit  court. 

Reversed  and  hUl  dismissed, 
m  W.  Va. 
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CHARLESTON. 

Maixeable  Coal  Company  v.  James  Potteb  et  ais. 
Submitted  October  4,  1921.      Decided  October  11,  1921. 

1.  Appeal  xrm  Ebrqk — Demurrer  Incorporated  with  Amwer  but 

Not  Filed  or  Acted  Upon  Will  be  Ditregarded. 

A  demorrer  tncorporated  In  a  paper  with  an  answer,  but 
not  in  an7  way  filed  nor  acted  npon  as  a  demurrer,  la  dlere- 
garded  and  treated  as  a  fugitive  paper,  because  not  shown  to 
hare  been  brought  to  the  attention  of  the  court,  notwlth- 
standlug  the  filing  of  the  paper  as  an  answer  to  be  ueed  as 
an  affidavit,  on  a  motion  to  dissolve  an  injunction,  ((p.  215). 

2.  Bailboadb — Cannot  be  Compelled  to  Operate  Temporarily  Con- 

ttructcd  Bide  Track  on  Land  Under  Privilege  Terminable 

at  Landowner'i  Will. 

A  common  carrier  railroad  cannot  be  r^ulred  by  any  Ju- 
dicial process,  to  reconstruct  and  operate  a  slde-tntck  or  other 
facility  temporarily  conatructed  and  operated  on  land  adjoln- 
litg  its  right  of  way,  under  a  verbal  and  gratnttous  permis- 
sion of  the  owner  of  the  land  and  an  agreement  between  him 
and  the  owner  of  the  railroad,  that  the  privilege  so  granted 
should  be  terminable  at  the  will  and  option  of  the  owner  of 
the  land.     (p.  217). 

3.  Same — Side    Tracki    Conttructed    Under   Lease   Held   Remov- 

able By  Landowner.. 

Uncontradicted  testimony  of  such  owner  and  the  operators 
of  such  railroad  to  the  effect  that  such  track  or  facility  waa 
not  constructed  and  operated  within  the  limits  of  a  lease  ex- 
ecuted by  the  former  to  the  latter,  which  is  very  general  and 
Indefinite  as  to  the  laml  covered  by  it,  aided  by  conduct 
amounting  to  a  practical  construction  of  the  lease,  excluding 
the  location  hi  queetlon  from  It,  warrants  the  dissolution  of 
an  injunction  Inhibiting  the  land  owner  from  tearing  up  such 
track  and  commanding  the  railway  company  to  resume  the 
use  of  It    (p.  217). 

Appeal  from  Circuit  Court,  Lincoln  Counts'. 

Suit  by  the  Malleable  Coal  Company  against  James  Pot- 
ter and  others,  and  from  a  decree  dissolvii^  an  injunction 
inhibiting  the  defendant  Roman  Pickens  from  interfering 
with  the  operation  of  a  railway,  plaintiff  appeals. 

A^rmed. 
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Price,  Smiik,  Spilman  <0  Clay,  and  D.  E.  Wilkinson,  for 
appellant. 
Murray  Briggs,  for  appellee, 

POPPENBARQER,  JuDGE : 

Appellant,  the  Malleable  Coal  Company,  eomplaios  of  an 
order  of  the  Circuit  Court  of  Lincoln  County,  entered  in 
vacation,  dissolving  an  injunction  inhibiting  the  appellee 
Roman  Pickens,  from  interfering  with  the  operation  of  what 
is  called  the  tipple  track  of  the  Cobbs  Creek  Railway,  and  es- 
pecially from  tearing  up  that  track,  and  commanding  the  ap- 
pellees, James  Potter  and  Charles  Morgan,  alleged  owners 
and  operators  of  said  railway,  without  discrimination  against 
said  Malleable  Coal  Company,  to  haul  its  coal  over  said  tipple 
track,  for  dumping  into  railway  ears  on  a  sidetrack  of  the 
Coal  River  branch  of  the  Chesapeake  and  Ohio  Railway. 

The  theory  of  the  bill  and  of  the  injunction  order  awarded 
thereon  is  that  the  Cobbs  Creek  Railway  is  a  common  carrier, 
and,  as  such,  wrongfully  ceased  and  refused,  on  or  about 
September  18,  1920,  further  to  haul  coal  of  the  plaintiff  from 
its  mine  situated  somewhere  on  the  main  line  of  the  rail- 
way, in  the  Cobbs  Creek  Valley,  over  said  tipple  track,  at  the 
instance,  and  by  reason  of  the  protest  of  the  defendant, 
Roman  Pickens,  on  whose  land  said  tipple  track  is  located; 
and  that,  soon  after  September  27,  1920,  the  Public  Service 
Commission  of  this  state  having  ordered  said  railway  com- 
pany to  resume  the  hauling  of  the  plaintiff's  coal,  Pickens 
and  his  employees  wrongfully  tore  up  portions  of  that  track 
and  thus  prevented  obedience  to  the  order. 

The  temporary  injunction  inhibited  Pickens  from  further 
molestation  of  the  track  and  required  the  railway  company 
to  restore  the  portion  of  it  that  had  been  torn  up  and  resume 
and  continue  the  hauling  of  the  coal. 

If  the  facts  disclosed  by  the  pleadings  and  the  depositions 
taken  and  filed  justified  dissolution  of  the  injunction,  it  will 
be  unnecessary  to  enter  upon  any  inquiry  as  to  the  propriety 
of  the  remedy  invoked  by  the  plaintiff.  Sufficiency  of  the 
bill  was  not  tested  by  any  demurrer  thereto.  In  a  paper 
filed  by  him,  the  defendant,  Pickens,  demurred  to  the  bUl 

88  W,  Va. 
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and  answered  it,  but  that  paper  was  not  filed  bs  a  demur- 
rer. On  the  hearing  of  the  motion,  it  was  filed  as  an  answer, 
together  with  the  answer  of  Charles  Moi^an  filed  in  the 
same  way,  and  treated  as  an  affidavit.  A  demurrer  incor- 
porated in  the  body  of  an  answer,  but  not  mentioned  or  re- 
ferred to  in  the  caption  thereof,  nor  in  any  decree  or  order 
in  the  cause,  is  disregarded  and  treated  as  a  fugitive  paper, 
because  it  does  not  appear  to  have  been  brought  to  the  at- 
tention of  the  court.  Pheasant  v.  Hanna,  63  W.  Va.  613. 
It  is  not  perceived  that  mention  of  the  demurrer  in  the  cap- 
tion can  make  any  difference.  The  paper  was  never  filed  as 
a  demurrer  and  the  caption  is  not  material.  Nothing  in  the 
order  suggests  consideration  of  the  bill  as  to  its  sufficiency. 
The  Cobbs  Creek  Railway  is  a  narrow-gauge  road  built 
primarily  for  the  hauling  of  logs  and  lumber,  about  the  year 
1906,  by  the  Mohler  Lumber  Co.,  in  conjunction  with  one  "W. 
W.  Smoot,  the  former  furnishing  the  materials  and  the  latter 
doing  the  construction  work,  with  the  understanding  that  he 
should  have  forty-five  per  cent,  of  the  profits  arisii^  from  the 
operation  of  the  road,  and  the  Lumber  Company  fifty-five 
per  cent.  Near  the  mouth  of  Cobbs  Creek,  it  connected  with 
what  was  then  the  Coal  River  Railroad,  now  the  Coal  River 
Branch  of  the  Chesapeake  and  Ohio  Railway.  At  that  point, 
it  was  necessary  to  pass  over  the  land  of  Pickens,  for  some 
distance,  and  the  Mohler  Lumber  Company  procured  a  lease 
of  about  two  acres  of  the  Pickens  land,  within  which  the  main 
line  and  a  side-track  called  the  loading  track  and  some  other 
terminal  facilities  were  located.  The  track  now  in  contro- 
versy, the  tipple  track,  was  not  built  at  that  time,  nor  until 
the  year  1917.  Nor  is  the  Mohler  Lumber  Company  lease 
very  important  now  since  it  expired  in  the  year  1913.  Lum- 
ber and  timber  transportation  over  the  road,  by  the  Mohler 
Lumber  Company,  seems  to  have  terminated  about  the  year 
1909,  -and,  early  in  that  year,  the  operators  of  the  road  began 
to  transport  oil  well  supplies  over  it  up  into  the  Cobbs  Creek 
region  of  country.  Thereupon  a  controversy  is  said  to  have 
arisen  between  Pickens  and  the  lumber  company,  as  to  right 
in  the  latter  to  transport  anything  other  than  timber  and 
iimbering  supplies  over  the  land.     Smoot  says  he  became 
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the  sole  owner  of  it  in  July  1918,  and  operated  it  until  Sep- 
tember 1,  1919,  on  which  date  it  passed  into  the  hands  of 
James  Potter  and  Company,  under  a  contract  of  purchase, 
made  about  July  1,  1919.  Smoot  may  have  owned  the  road 
individually  at  an  earlier  date. 

He  operated  it  under  the  arrangement  between  himself  and 
the  Mohler  Lumber  Company,  or  as  his  own,  and  constructed 
what  is  known  as  the  tipple  track  in  1917,  when  he  was  pay- 
ing Pickens  rent  at  the  rate  of  $75.00  per  month.  It  seems 
to  be  about  500  feet  long  and  turns  off  from  the  main  line 
near  the  point  at  which  that  line  emerges  from  the  Cobhs 
Creek  valley,  and  crossing  level  land  between  that  line  and 
the  hill,  runs  up  along  the  hillside  to  a  point  at  which  the 
tipple  used  by  the  Malleable  Coal  Co.  stands  apparently 
on  the  right  of  way  of  the  C.  &  0.  Railway,  in  part,  and  on 
the  land  of  Pickens,  in  part.  The  ownership  of  the  tipple 
seems  to  be  conceded  to  the  Malleable  Coal  Co.,  but  by  whom 
it  was  erected  is  not  clearly  disclosed.  This  track  was  never 
used  for  any  purpose  other  than  the  transportation  of  the 
Malleable  Coal  Company's  coal  from  its  mine  somewhere  ap 
Cobhs  Creek  to  this  tipple.  Both  Smoot  and  Pickens  testify 
that  it  was  constructed  under  a  verbal  permit  given  by  the 
latter  and  without  charge  for  the  use  and  occupation  of  the 
land.  Smoot  says  he  hauled  eoal  for  the  Malleable  Coal  Co. 
until  December  1918,  at  which  time  that  company  closed 
its  mine,  but  that  Pickens  had  interrupted  his  use  of  it  on 
two  occasions,  before  he  ceased  to  use  it  by  reason  of  the 
closing  of  the  mine.  Pickens  says  he  gave  Smoot  permission 
to  use  the  land  for  that  track  until  he  should  need  it  him- 
self. Under  the  impression  that  he  would  have  no  further 
use  for  the  track,  Smoot  took  up  the  rails  from  it  in  March 
1919.  Between  that  date  and  July  1,  1919,  he  entered  into 
negotiations  with  James  Potter  and  Company,  for  sale  of  the 
railway  to  them  for  use  in  connection  with  their  oil  and  gaa 
operations  in  the  Cobbs  Creek  country  in  which  they  had  a 
lease  of  12,900  acres  of  oil  territory.  The  sale  seems  to  have 
been  made  as  of  July  1,  1919,  but,  late  in  June  of  that  year 
a  flood  damaged  the  railway,  and  Smoot  had  to  repair  it  be- 
so  W.  Va. 
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fore  the  purchasers  would  consummate  their  contract.  In 
doing  so,  he  used  the  rails  taken  from  the  tipple  track. 

On  July  1,  1919,  the  date  of  the  purchase  of  the  rajlway, 
and  after  the  rails  had  been  taken  from  the  tipple  track  and 
while  the  mine  of  the  Malleable  Coal  Company  was  closed, 
James  Potter  and  Company  leased  from  Pickens,  for  a  period 
of  five  years,  at  a  rental  of  $100.00  per  month,  what  is 
described  as  about  a  quarter  of  an  acre  of  land,  as  being 
the  same  tract  of  land  which  was  occupied  by  the  terminal 
of  the  Cobbs  Creek  Railway,  as  having  one  ofSce  building, 
one  hoisting  house,  one  small  freight  house  and  one  sand 
house  on  it,  and  as  being  then  under  lease  by  the  month  to  the 
Cobbs  Creek  Railway  Company.  Under  this  lease  the  lessee 
has  the  privilege  of  renewal  for  an  additional  five  years  and 
also  the  privilege  of  termination,  upon  three  months  notice 
and  the  payment  of  all  rentals,  at  any  time  within  the  term. 
Having  coal  in  the  land  of  the  leased  premises,  Pickens 
made  this  reservation:  "Right  to  load  coal  on  and  over  the 
eastern  part  of  the  property  hereby  leased  where  the  coal 
dumps  are  now  located,"  if  he  should  desire  to  do  so.  The 
only  dumps  disclosed  by  the  evidence,  as  being  located  on  the 
eastern  part  of  the  leased  property,  are  the  loading  tipple 
of  the  Malleable  Coal  Co.,  and  what  is  called  the  Jarrett  and 
Wright  coal  chute.  At  a  date  not  disclosed,  Pickens  had 
leased  his  coal  to  Jarrett  and  Wright  and  they  had  opened 
a  mine  in  the  hillside,  near  the  right  of  way  of  the  C.  &  0. 
Railway,  and  constructed  a  chute  leading  to  a  side  track. 
Finding  the  dip  of  the  coal  to  be  in  the  direction  of  their 
mining,  they  discontinued  their  operation.  At  a  date  not 
given,  Pickens  leased  his  land  to  Smoot  and  Carter  for 
mining  and  they  opened  a  mine  and  erected  a  tipple  near  the 
main  line  of  the  Cobbs  Creek  Railway,  with  intent  to  load 
the  coal  into  the  narrow-gauge  cars  of  that  road,  for  transpor- 
tation over  the  main  line  and  the  tipple  track  and  transfer 
thereof  by  means  of  the  Malleable  Coal  Company's  tipple, 
into  the  standard-gauge  cars  of  the  C.  &  0.  Railway  Co. 

In  August  1919,  under  a  verbal  permission  given  by  Pick- 
ens, to  James  Potter  and  Company,  operators  of  the  Cobbs 
Creek  Railway,  the  Malleable  Coal  Co.  replaced  the  rails 
sa  W.  Va. 
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on  the  tipple  track,  and  began  the  shipment  of  coal  over  it 
to  their  tipple.  At  about  the  same  time,  Smoot  and  Carter 
endeavored  to  obtain  permisBion  of  the  Malleable  Coal  Co., 
to  load  their  coal  into  C.  &  0.  cars  from  the  same  tipple. 
Their  request  having  been  refused,  they  endeavored  to  ob- 
tain permission  for  the  plaeing  of  box  cars  on  the  C.  &  0. 
Railway  Co.  side  track,  apparently  owned  or  controlled  by 
the  Malleable  Coal  Go.  This  privilege  having  been  denied, 
Pickens  notified  James  Potter  &  Co.  not  to  haul  any  more 
coal  over  the  tipple  track  for  the  Malleable  Coal  Co.,  and, 
in  obedience  to  this  order,  they  ceased  to  do  so.  Thereupon, 
the  Malleable  Coal  Company  applied  to  the  Public  Service 
Commission  of  this  state  for  an  order  requiring  the  rail- 
way to  transport  its  coal,  A  temporary  order  was  awarded, 
and  then  Pickens  took  up  some  of  the  rails  from  the  track 
and  thus  prevented  resumption  of  transportation.  In  this 
state  of  affairs,  the  Malleable  Coal  Company  applied  for  and 
obtained  said  injunction. 

It  is  manifestly  unnecessary  to  determine  whether  or  not 
the  Cobbs  Creek  Railway  is  a  common  carrier.  If  it  is,  it 
does  not  follow  that  the  tipple  track  is  permanently  or  ir- 
revocably located  upon  the  land  of  Pickens.  Whether  the 
track  in  question  belongs  to  that  company  or  not  is  left  in 
donbt  by  the  evidence.  It  desired  to  haal  the  coal  and  the 
producer  of  the  coal  wanted  it  hauled.  It  obtained  permis- 
sion for  restoration  of  the  track,  and  the  coal  producing 
company  restored  it  under  that  permission.  It  was  originally 
built  by  the  railway  company  as  a  tenant  at  will  of  Pickens 
and  restored  and  the  use  thereof  resumed  in  the  same  manner, 
except  as  to  the  reconstruction.  The  contention  that  Pick- 
ens leased  the  tipple  to  James  Potter  and  Company  is  not 
well  founded.  The  argument  is  that  he  must  have  leased  it, 
because  he  reserved  the  right  to  use  it,  and  that  the  lease 
of  the  tipple  impliedly  included  a  lease  of  the  means  of  using 
it,  namely,  the  tipple  track.  The  terms  of  the  reservation  in 
the  lease  do  not  warrant  this  conclusion.  Pickens  reserved 
the  right  to  load  coal  on  and  over  the  eastern  part  of  the 
property  at  the  point  where  the  coal  dumps  were  located. 
There  are  no  words  in  the  reservation  fairly  indicative  of  in- 
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tention  to  reserve  right  to  use  the  Malleable  Coal  Co.'s  tip- 
ple. The  reserved  right  was  to  load  coal  over  the  eastern 
part  of  the  property.  The  mention  of  the  dumps  waa  mere 
matter  of  description  of  the  portion  of  the  land  the  lessor 
reserved  the  right  to  use. 

The  indefinite  lease  giving  no  boundary  lines,  interpreted 
by  the  evidence  bearing  upon  its  meanit^,  fotmd  in  the  rec- 
ord, does  not  include  the  land  on  which  the  tipple  is  located. 
If  the  terms.  "Now  under  lease  by  the  month  to  the  said 
Cobbs  Creek  Railway  Co.,"  could  be  treated  aa  a  reference 
to  the  lease  given  the  Mohler  Lumber  Company,  the  land 
on  which  part  of  the  tipple  track  is  located  is  not  within 
that  lease,  and  that  track  was  no  part  of  the  Cobbs  Creek 
Railway  terminal  while  the  lease  was  in  force,  nor  between 
the  year  1913,  in  which  it  expired,  and  the  year  1917.  If 
the  lease  was  continued  as  a  verbal  holding  over  from  year 
to  year,  on  payment  of  rental,  it  still  cannot  be  regarded  as 
embracing  all  of  the  land  on  which  the  tipple  track  is  located. 
If  the  payments  of  rental  from  1913  until  1917  were  made 
merely  for  terminal  facilities  and  did  not  continue  the  lease, 
the  terminal  facilities  did  not  then  include  the  tipple  track. 
They  included  only  the  main  track,  the  loading  track,  sand 
bouse,  freight  house,  office  and  hoist.  Id  the  new  lease  taken 
July  1,  1919,  the  area  of  the  leased  land  is  described  as  being 
about  a  quarter  of  an  acre.  In  the  Mohler  Lumber  Com- 
pany lease  of  1906,  the  area  is  described  aa  embracing  about 
two  acres.  Hence,  it  is  clear  that  there  was  no  intention 
to  lease,  on  July  1,  1919,  all  of  the  land  that  was  in  the  for- 
mer lease.  Moreover,  in  1919,  the  tipple  track  was  not  one 
of  the  terminal  facilities  of  the  railway.  It  was  not  then  in 
operation.  The  rails  had  been  taken  from  it  and  nsed  for 
repair  of  the  main  line.  Besides,  it  was  not  used  for  gm- 
eral  railway  purposes,  but  only  for  the  hauling  of  the  Malle- 
able Coal  Co.'s  coal  to  its  tipple.  According  to  the  evidence 
of  Smoot  and  Pickens,  it  was  not  constructed  under  the 
monthly  lease  referred  to  in  the  later  lease.  It  was  a  mere 
privilege  outside  of  the  lease,  gratuitously  and  temporarily 
conferred.  No  witness  expressly  contradicts  this  testimony, 
nor  do  any  established  facts  or  circumstances  overthrow  it. 
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The  grant  and  acceptance  of  this  privilege  amounted  to  a 
practical  constructiOQ  of  the  monthly  lease  by  the  parties 
thereto.  Likewise,  the  conduct  and  circumstances  attending 
the  restoration  of  the  track  practically  construed  both  the 
monthly  lease  and  the  new  lease  of  July  1,  1919. 

Upon  this  view  of  the  evidence,  including  the  situation, 
purposes  and  relations  of  the  parties,  we  are  of  the  opinion 
that  the  court  below  did  not  err  in  its  dissolution  of  the 
injunction.  The  order  under  review  is  an  interlocutory  one, 
entered  upon  proof  that  is  very  incomplete  as  to  some  of  the 
vital  issues  involved.  It  does  not  appreciably  tend  to  sus- 
tain the  contention  of  the  appellant.  Additional  evidence  to 
he  taken  for  the  final  hearing  and  disposition  of  the  cause 
may  be  sufficient  to  establish  right  to  the  relief  sought,  if  the 
remedy  adopted  is  appropriate. 

For  the  reasons  stated,  the  decree  complained  of  will  he 
afBrmed. 

Affirmed. 


CHARLESTON. 

ZOKADA    GOODBAR  V.   WESTERN    &    SOUTHERN   LiPE    InSUBANCB 

Company. 
Submitted  October  4,  1921.      Decided  October  11,  1921. 

1,  iNstiKAnce — Insurer,    hy    Unconditional   Delivery    and   (Hving 

Credit  for  Premium,     Waives     PoKcj/     Provition     Against 

lAabiHty  Before  Actual  Payment. 

An  ezpresH  provlalon  In  a  policy  of  life  Insurance  tliat  the 
insurer  ehall  not  be  liable  thereon  until  the  premium  Is 
actually  paid,  may  be  waived  by  the  unconditional  delivery 
of  the  policy  to  tbe  Ineured  as  a  complete  and  executed  con- 
tract under  an  express  or  Implied  agreement  to  give  credit 
for  tbe  premium,  or  for  a  part  thereof,  and  In  inch  case  the 
Insurer  Is  liable  In  case  of  the  death  ot  the  Insured  before  the 
expiration  of  the  time  given  for  payment,     (p.  225). 

2.  a^MK—Cireum^tantial  Evidence  to  Ettablish  Buicide  Muat  Ex- 

clude Every  Other  Reaaonaltle  SypothesU. 

Where  In  a  salt  on  a  policy  of  life  InsuTance  the  defendant 
rellea  upon  a  provlsiott  ot  the  policy  defeating  recoverr  If 
the  Insured  dies  from  suicide,  while  sane  or  Insane,  wlthiu 
89  W,  Va. 
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two  ytAra  from  the  date  of  the  poller.  tb«  evideuce  to  show 
that  the  loeured'e  death  was  enlcfdal  muBt  be  clear  and  eat- 
iBfactoiT,  and  where  clrcnmataiitial  erldence  Is  relied  upon 
for  such  purpose,  such  circumBlances  must  establfcta  that 
death  resulted  from  anlcide  to  the  exclusion  of  ererr  reason- 
able hypotheslB  consistent  with  death  from  natural  camseB. 
(p.  22G). 
3.     Same — Life  Policv  Held  7old  for  Ingured't  Mitttatement  at 

to  Previom  Injury. 

A  policy  of  life  insurance  issued  upon  an  application  In 
which  is  contained  a  representation  by  the  Insured  that  he 
had  never  had  any  Illness,  Injury,  or  disease,  will  be  rendered 
void  upon  a  ebowlng  that  the  insared,  prior  to  the  time  of 
making  the  application,  had  suffered  an  Injury  resulting  In 
the  loss  of  one  of  hU  feet  (p.  227). 
i.    Same — Life  Policy  rold  for  Mi»repre»entation  in  Application 

as  to  Having  Been  Refitted  Insurance. 

A  policy  of  life  Insurance  Issued  upon  an  application  In 
whitch  is  contained  a  representation  by  the  insured  that  he 
had  never  applied  to  a  company  or  aEent  for  Insurance  with- 
out recefrlng  a  policy  of  the  exact  kind  and  amount  applied 
for,  will  be  rendered  void  where  It  Is  shown  Uiat  the  in- 
sured had  in  fact  applied  to  other  companies  for  life  Insur- 
ance, and  that  such  other  companies  had  refusM  to  Issne  the 
same.     (p.  228). 

Error  to  Circuit  Court,  Cabell  Connty. 

Action  by  Zorada  Goodbar  against  the  Western  &  Southern 
Life  Insurance  Company.  Judgment  for  plaintiff,  and  the 
defendant  brings  error. 

Reversed  and  remanded. 

Fitzpatrick,  Campbell,  Brown  d-  Davis,  for  plaintiff  in 
error. 

J.  H.  Strickling  and  Jean  F.  Smith,  for  defendant  in  error. 
RiTZ,  President: 

The  plaintiff  brought  thLs  suit  to  recover  the  indemnity 
provided  in  a  policy  of  insurance  issued  by  the  defendant 
upon  the  life  of  her  husband  Harry  Goodbar.  To  review  a 
judgment  in  her  favor  for  the  amount  of  said  indemnity  this 
writ  of  error  is  prosecuted. 

On  the  first  day  of  December,  1913,  according  to  the  plain- 
tiff's contention,  and  on  the  first  day  of  January,  1914,  ae- 
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cording  to  the  contention  of  the  defendant,  Harry  Goodbor 
applied  to  an  agent  of  the  defendant  for  a  policy  of  life  in- 
surance in  the  sum  of  three  thousand  dollars.  This  applica- 
tion was  in  writing,  and  is  introduced  in  evidence  in  this 
case.  Upon  this  application  the  defendant  issued  the  policy 
of  insurance  desired,  and  sent  it  to  its  agent  at  Huntii^ton, 
who  delivered  it  to  the  insured.  At  the  time  the  applica- 
tion was  taken  Goodbar  paid  the  sum  of  five  dollars  as  an 
advance  on  the  premium  charged,  which  was  $58.80.  At 
the  time  of  the  delivery  of  the  policy  on  the  8th  of  January, 
1914,  Goodbar  was  not  able  to  pay  the  balance  of  the  prem- 
ium, and  the  plaintiff  states  that  the  agent  accepted  another 
payment  of  two  dollars,  for  which  a  receipt  was  given,  and 
Goodbar 's  note  or  due  bill  for  $51.80,  and  delivered  the  policy 
uuconditiooally,  while  the  agent  swears  that  he  delivered  the 
policy  to  Goodbar  accepting  the  two  dollars  as  a  conditional 
payment,  with  the  understandii^  that  the  policy  was  simply 
delivered  for  examination,  and  would  be  returned  unless  the 
full  premium  was  paid  within  thirty  days,  and  he  says  that 
he  took  a  written  statement  from  the  insured  showing  this 
fact.  This  writing,  however,  is  not  produced,  and  the  de- 
fendant shows  that  it  is  unable  to  locate  the  same  if,  indeed, 
it  ever  existed.  On  the  9th  of  January,  1914,  Goodbar 
became  very  sick  from  bichloride  of  mercury  poisoning,  pre- 
sumably taken  with  suicidal  intent,  and  on  the  15th  of  that 
month  he  died  as  a  result  thereof.  At  the  time  the  applica- 
tion for  insurance  was  made,  and  on  the  same  day,  Goodbar 
was  taken  before  .the  company's  local  medical  examiner. 
Dr.  Shafer,  who  examined  him  and  submitted  his  result  of  the 
examination  to  the  company  with  the  application  for  in- 
surance. This  same  doctor  was  called  to  attend  Goodbar  in 
his  last  illness,  and  discovering  while  piving  this  attention 
that  Goodbar  only  had  one  foot,  and  recalling  that  this  did 
not  appear  from  the  medical  examination  which  he  submitted, 
he  told  Goodbar  that  he  ought  to  return  the  policy  of  insur- 
ance, and  have  the  same  corrected  so  as  to  show  the  fact  in 
that  respect.  Prior  to  this,  however,  the  ^ent  of  the  com- 
pany had  come  to  Goodbar 's  house  to  secure  the  return  of 
the  policy.     Mrs.  Goodbar,  says  that  both  of  these  parties 
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represented  that  it  would  not  affect  the  validity  of  the  policy 
ill  the  least,  but  that  they  simply  wanted  it  for  the  purpose 
of  making  it  speak  the  truth.  The  Goodbara  refused  to  re- 
turn it  to  the  agent,  but  they  did  return  it  to  the  doctor, 
and  he  sent  it  to  the  company  with  the  explanation  that  the 
insured  had  only  one  foot.  It  never  was  returned  by  the 
company,  but  a  copy  was  furnished  to  the  plaintiff,  upon 
which  this  suit  was  brought. 

The  defendant  interposed  to  the  declaration  four  de- 
fenses. The  first  asserted  that  the  insured  had  committed 
suicide  by  taking  bichloride  of  mercury  within  two  years  of 
the  date  of  the  issuance  of  the  policy,  and  that  because  of 
a  provision  in  the  policy  to  the  effect  that  in  case  of  the  sui- 
cide of  the  insured,  while  sane  or  insane,  within  two  years 
from  the  date  of  the  issuance  of  such  policy,  the  limit  of  re- 
covery would  be  the  amount  of  the  premiums  paid,  it  was 
only  liable  for  the  sura  of  seven  dollars,  the  amount  actually 
paid  by  Goodbar  as  premium.  The  second  defense  is  that 
the  insured,  at  the  time  he  applied  for  said  insurance,  made 
an  application  and  appended  thereto,  over  his  signature,  a 
statement  that  the  representations  made  therein  were  true, 
and  were  offered  to  the  company  as  representations  upon 
which  they  might  rely  in  issuing  the  said  policy;  that  among 
the  questions  asked  him  in  said  application  was:  "Have  you 
ever  had  any  illness,  injury  or  disease  other  than  stated  by 
you  above?"  That  he  had  not  theretofore  indicated  that 
he  had  had  any  disease  or  injury,  and  that  the  answer  to 
the  question  was  "No."  That  in  fact  and  in  truth  the  in- 
sured had  prior  to  that  time  suffered  an  injury  which  resulted 
in  the  loss  of  one  of  his  feet,  which  fact  he  concealed  from 
the  defendant.  Third,  that  he  also  represented  in  said  writ- 
ten application  that  he  had  never  applied  to  a  company  or 
agent  for  insurance  without  receiving  a  policy  in  the  exact 
amount  and  of  the  kind  applied  for,  when  in  fact  and  in  truth 
within  less  than  one  year  prior  to  the  issuance  of  this  policy, 
and  the  making  of  this  application,  be  bad  been  rejected  and 
refused  insurance  by  two  other  companies.  Fourth,  that 
the  policy  provides  that  it  shall  continue  in  force  only  for 
the  period  actually  paid  for,  and  that  no  premium  could 
8»  w.  Vs. 
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be  paid  for  a  less  period  than  three  mouths,  and  that  the 
policy  was  simply  delivered  to  Goodbar  for  ezamination,  and 
because  of  his  failure  to  make  the  payment  of  the  premium 
provided  by  the  terms  of  the  policy  prior  to  his  death  his 
beneficiary  was  not  entitled  to  recover  thereon.  The  repli- 
cation to  these  defenses  denies  that  the  insured  committed 
suicide ;  asserts  that  while  the  premium  had  not  been  paid, 
thin  requirement  had  been  waived  by  the  company's  agent 
by  accepting  the  due  bill  or  note  from  the  insured  for  such 
premium,  and  unconditionally  delivering  the  policy;  and 
that  the  representations  by  the  insured  that  he  had  received 
no  injury  prior  to  the  application  for  insurance,  and  had 
never  been  refused  insurance  by  any  other  company,  were  in 
effect  waived  by  the  defendant  because  it,  through  its  agent, 
■was  fully  advised  of  the  facts  in  regard  thereto. 

As  before  indicated,  the  evidence  upon  the  question  of  de- 
livery of  the  policy  and  waiver  of  the  payment  of  the  prem- 
ium is  conflicting.  The  agent  says  that  he  delivered  the 
policy  for  examination  upon  condition  that  it  would  be  re- 
turned if  the  premium  was  not  paid  within  thirty  days,  and 
that  at  the  time  he  so  delivered  it  Goodbar  signed  a  writing 
showing  this  understanding.  This  writing,  however,  is  not 
produced.  This  agent  admits  that  Mrs.  Goodbar  was  present 
at  the  time  of  delivery.  She  testifies  that  when  the  agent 
came  to  deliver  the  policy  he  was  advised  that  they  did  not 
have  the  money  to  pay  the  premium  at  that  time ;  that  he 
told  them  that  he  would  deliver  the  policy  and  accept  a  note 
or  due  bill  for  the  balance  of  the  preminm,  and  that  this 
would  put  the  policy  in  immediate  effect ;  that  he  did  deliver 
the  same,  and  that  he  was  paid  two  dollars  in  money  and 
given  a  note  or  due  bill  by  the  insured,  which  note  or  due  bill 
was  not  paid  prior  to  Goodbar 's  death.  She  says  that  the 
insurance  company's  agent  also  promised  on  that  occasion  to 
endorse  a  note  for  them  for  a  larger  amount  than  the  bal- 
ance of  the  premium,  upon  which  they  could  secure  the  money 
and  pay  off  this  due  bill,  and  that  she  went  to  his  office  a  day 
or  two  afterward  to  get  him  to  endor.se  this  note,  but  that  he 
refused  to  do  so.  Upon  this  showing  the  jury,  under  the 
instructions  of  th?  court,  found  that  the  requirement  as  to 
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the  payment  of  the  premium  had  .been  waived  by  the  com- 
pany. The  defendant's  counsel  do  not  contend  that  such  a 
requirement  a^  this  could  not  be  waived.  That  such  can  be 
done  seems  t"  be  well  established,  14  R.  C.  L.,  title  "In- 
surance" S  362,  Nor  is  it  doubted  that  the  testimony  of 
Mrs.  Qoodbar  would  conatitute  a  waiver,  if  true,  it  being 
purely  a  question  whether  she  or  the  agent  correctly  re- 
ported the  facts.  The  jury's  finding  is  conclusive  upon  that 
question. 

The  next  defense  relied  upon  is  that  of  suicide.  One  of  the 
conditions  of  the  policy  is  "In  case  of  suicide,  while  sane  or 
insane,  within  two  years  from  the  date  on  which  this  insur- 
ance begins,  the  limit  of  recovery  shall  b«  the  amount  of 
premiums  paid  thereon."  Goodbar  died  within  a  very  few 
days  after  the  issuance  of  the  policy,  the  defendant  insists 
that  his  death  was  caused  by  bichloride  of  mercury  poison- 
in;;,  self  administered.  That  his  death  resulted  from  bi- 
chloride of  mercury  poisoning  there  would  seem  to  be  no 
doubt.  Dr.  Shafer,  who  attended  him  at  this  time,  testifies 
that  this  was  so,  and  Dr.  Steenbergen,  who  was  called  in  con- 
sultation, is  likewise  positive  that  Goodbar's  death  resulted 
from  bichloride  of  mercury  poisoning,  and  there  is  no  ef- 
fort to  contradict  the  testimony  of  these  witnesses,  or  to 
account  for  his  death  upon  any  other  theory.  It  is  stated 
by  these  doctors  that  when  they  tohl  Goodbar  that  he  had 
taken  bichloride  of  mercury  he  denied  it,  but  they  attach  no 
significance  to  this  denial,  expressing  the  view  that  they  ex- 
pected him  to  make  this  answer.  There  is  no  direct  evid_ence 
as  to  how  or  by  whom  this  poison  was  administered  to  the 
insured.  It  is  within  the  realm  of  possibility  that  it  was 
taken  by  mistake,  or  that  it  was  administered  to  him  by  some- 
one else  innocently,  or  with  a  homicidal  intent.  There  ia 
no  attempt  to  show  that  be  procured  the  poison  at  any  time 
previous  to  his  death,  or  how  it  came  into  his  possession,  if 
in  fact  it  ever  did.  The  tenacity  with  which  men  eling  to 
life  is  so  great  that  suicide  will  not  be  presumed  unless  the 
state  of  facts  utidcr  which  death  occurs  practically  excludes 
every  other  reasonable  hypothesis,  and  the  court  so  instructed 
the  jury  in  this  case.      There  is  no  indication  that  Goodbar 
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was  not  in  his  right  mind  up  until  the  time  of  his  death.  In 
fact  the  evidence  shows  that  he  was  entirely  rational,  and  was 
suffering  from  no  sort  of  delusion  or  hallucination  at  any 
time.  While  the  evidence  tending  to  show  death  by  suicide 
was  very  strong,  still  when  we  consider  that  the  poison  was 
never  traced  into  Ooodbar's  possession,  and  the  possibility 
that  it  may  have  been  taken  innocently  by  mistake,  or  been 
administered  to  him  by  someone  else  under  the  belief  that 
it  was  another  substance,  it  may  be  that  the  jury's  verdict 
upon  this  question  can  be  justified.  South  Atlantic  Life  Int. 
Co.  V.  Hurt's  Admrx.,  115  Va.  398,  79  S.  E.  401,  and  authori- 
ties there  cited. 

In  the  application  for  insurance  the  insured  represented 
that  he  had  never  suffered  any  injury.  It  appears  from  the 
uncontradicted  evidence  that  the  insured  at  the  time  had 
only  one  foot,  and  the  plaintiff,  his  wife,  testified  that  the 
missing  foot  had  been  off  for  twelve  or  thirteen  years.  Prom 
this  it  satisfactorily  appears  that  some  twelve  or  thirteen 
years  before  the  insured  had  suffered  an  injury  which  re- 
sulted in  the  loss  of  bis  foot.  This  representation  ia  a  state- 
ment of  fact  within  the  knowledge  of  the  insured.  It  ia  in 
no  sense  an  expression  of  opinion  upon  his  part.  As  we 
have  repeatedly  held  in  eases  like  this,  the  company  by  ask- 
ii^  and  demanding  answers  to  certain  questions,  and  the  in- 
sured, by  making  answers  and  asserting  their  correctness, 
agree  as  to  their  materiality,  and  make  any  false  statement  in 
regard  to  a  matter  within  the  insured's  knowledge  ground  for 
vitiating  the  policy-  Of  course,  if  the  answer  was  such  as 
only  called  for  the  opinion  of  the  insured,  and  he  gave  an  hon- 
est opinion,  be  could  not  be  charged  with  a  false  representa- 
tion. There  is  no  opinion  called  for,  however,  so  far  as  this 
question  is  concerned.  It  called  for  a  statement  from  the 
insured  of  something  that  he  knew,  and  his  answer  is  coupled 
with  an  assurance  upon  his  part  that  the  defendant  could 
rely  upon  the  truthfulness  thereof.  The  replication  attempts 
to  escape  the  effect  of  this  false  representation  by  asserting 
that  the  defendant,  or  its  agent,  knew  the  facts  when  the  ap- 
plication was  given.  It  sufSces  to  say  that  this  contention  is 
supported  by  no  evidence  whatever.  On  the  contrary,  it  is 
89  w.  v«. 
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shown  by  the  agent  that  he  never  saw  Ooodbar  before  he 
came  to  his  office  and  made  application  for  the  insurance, 
and  that  be  did  not  know  until  after  the  policy  was  delivered 
that  the  insured  had  only  one  foot.  The  medical  examiner 
states  that  he  had  no  knowledge  of  Goodbar'a  condition;  that 
in  examining  him  for  tbe  insurance  he  did  not  make  such  an 
investigation  as  would  disclose  this  injury,  and  only  dis- 
covered it  when  be  subsequently  came  to  attend  bim  while 
he  was  sick  in  bed  suffei-Jng  from  the  bichloride  of  mercury 
poisoning. 

The  next  ground  of  defense  is  that  the  insured  represented 
that  he  had  never  applied  for  and  been  refused  insurance  in 
any  other  company.  This  representation  is  likewise  one  of 
fact,  and  is  material,  and  if  false  will  avoid  tbe  policy  issued 
upon  an  application  containii^  it,  25  Cyc.  S19 ;  14  R,  C.  L., 
title  "Insurance"  g  258;  Bacon  on  Life  and  Accident  Insur- 
ance, g  293,  Tbe  facts  proved  on  this  issue  are  that  on  tbe 
3rd  day  of  December,  1913,  Goodbar  made  an  application  for 
a  policy  of  three  thousand  dollars  in  the  Ohio  National  Life 
lufiurance  Company.  This  application  wan  in  writing  and 
was  signed  by  Goodbar,  and  is  introduced  in  evidence  in  this 
ease  with  the  testimony  of  tbe  medical  director  of  that  com- 
pany, who  likewise  testifies  that  on  the  27th  of  December 
the  application  was  rejected ;  that  the  agent  who  took  tbe  ap- 
plication was  at  once  notified  of  this  fact  and  directed  to  re- 
turn to  Goodbar  the  advance  payment  of  five  dollars  made  by 
bim  at  the  time  of  taking  the  application,  and  take  up  tbe  re- 
ceipt given  him  therefor;  that  this  was  done,  and  the  receipt 
given  to  Goodbar  for  the  five  dollars  returned  to  the  home 
office  of  the  company  at  Cincinnati  on  the  31st  of  December, 
1913.  The  plaintiff,  however,  attempts  to  escape  the  effect 
of  this  refusal  by  asserting  that  the  application  in  this  case 
was  made  on  the  first  day  of  December,  1913,  two  day^  before 
the  application  made  to  the  Ohio  National  Life  Ins.  Company, 
and  she  intjoduced  in  evidence  a  receipt  which  was  given  by 
the  agent  at  the  time  tbe  application  was  taken,  and  which 
is  dated  December  1,  without  indicating  any  year,  and  she 
asserts  that  this  was  given  to  her  husband  by  the  agent  on 
the  first  day  of  December,  1913.      Tbe  application,  it  is  ad- 
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mitted,  was  taken  at  the  same  time.  It  ia  dated  January  1, 
1914,  and  signed  by  Goodbar.  The  medieal  examination  it 
is  shown  was  made  upon  the  same  daj',  and  it  is  dated  Jan- 
uary 1,  1914.  The  agent  who  took  the  application  and  the 
physician  who  made  the  medical  examination,  both  testify 
that  these  dates  are  correct.  The  agent  admits  that  the  re- 
ceipt produced  waa  given  by  him,  but  he  says  that  the  date 
December  1  is  a  mistake,  and  occurred  by  his  writing  the 
name  of  the  previous  month  from  force  of  habit.  This  ex- 
planation is  entirely  plausible.  Very  often  those  who  are  in 
the  habit  of  frequently  writing  dates,  in  changing  from  one 
month  to  another,  make  mistakes  like  this.  If,  however,  the 
plaintiff's  contention  is  correct  that  the  transaction  was  real- 
ly had  on  the  first  of  December,  1913,  we  are  entirely  at  a 
loss  to  understand  why  the  application  signed  by  Goodbar  ia 
dated  on  the  first  of  January  following,  and  the  medical  ex- 
amination likewise  bore  that  date.  It  is  quite  possible  that 
in  writing  the  date  on  the  first  day  of  the  mouth  by  mi.stake 
the  name  of  a  preceding  month  might  he  used,  but  it  is  with- 
out the  realm  of  possibility  that  the  name  of  a  succeeding 
month  and  a  new  year  would  be  inserted.  However,  this 
is  not  so  material  in  this  case,  as  it  appears  that  on  the  12th 
day  of  June,  1913,  the  insured  made  an  application  in  writing 
to  the  Conservative  Life  Insurance  Company  for  a  policy  of 
one  thousand  dollars  on  his  life.  This  application  is  in  writ- 
ing, and  is  introduced  in  evidence  with  the  testimony  of  the 
secretary  of  that  company  who  likewise  testifies  that  the  in- 
surance asked  for  was  refused,  and  this  fact  communicated  to 
the  agent  who  solicited  and  secured  the  application,  who  in 
turn  testifies  that  he  delivered  in  person  to  Goodbar  the  let- 
ter advising  him  of  the  refusal  of  the  company  to  issue  the 
policy  long  before  the  application  in  this  case  was  made. 
There  is  no  attempt  to  explain  this.  This  false  representa- 
tion unexplained  was  sufficient  to  defeat  plaintiff's  recovery. 
This  disposes  of  the  several  defenses  relied  upon,  but  in- 
asmuch as  the  case  nil!  have  to  go  back  for  a  new  trial,  it  is 
necessary  for  us  to  pass  upon  the  instructions.  Instruc- 
tion No.  1  given  for  the  plaintiff  told  the  jury  that  inasmuch 
as  the  defendant  relied  upon  false  representations  to  defeat 
89  w.  v«. 
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recovery,  it  must  appear  from  the  evidence  that  aueh  r^re- 
seutatlous  were  made  by  the  iimured,  Harry  Goodbar,  wil- 
fully, and  with  the  intent  to  deceive  the  insurer,  and  that  such 
false  representations  were  relied  upon  by  the  company;  or 
that  the  answers  to  the  questions  asked  were  not  only  false, 
but  that  the  thing  inquired  about  was  peculiarly  within  the 
knowledge  of  the  insured;  and  that  if  the  defendant  bad 
failed  to  establish  its  defenses  of  fraudulent  representationa, 
or  any  of  them,  then  the  verdict  must  be  for  the  plaintiff.  It 
was  error  to  give  this  instruction  because  it  told  the  jury  in 
the  first  place  that  if  the  defendant  failed  to  establish  any  of 
its  defenses  the  verdict  must  be  for  the  plaintiff,  while  exactly 
the  reverse  of  this  is  true.  If  the  defendant  established  any 
one  of  its  defenses  it  was  entitled  to  a  verdict.  It  is  also 
misIeadinfT  in  that  it  submits  to  the  jury  the  question  of  the 
intent  with  which  Qoodbar  made  the  representations,  and  tells 
the  jury  that  he  must  have  made  them  wilfully,  and  that  they 
must  find  that  they  were  relied  on.  Now  the  representations 
relied  upon  for  defense  in  this  case  do  not  call  for  opinions, 
and  the  court  should  not  have  submitted  the  question  of  the 
insured's  good  faith  to  the  jury.  These  defenses  were 
based  upon  misrepresentations  of  facts,  of  which  the  "in- 
sured was  bound  to  have  knowledge,  and  as  we  have  repeated- 
ly held  the  parties  made  these  questions  and  answers  material 
by  their  contract,  and  if  the  insured  gave  false  answers  to 
them  the  policy  is  vitiated,  even  though  he  may  have  done  so 
with  no  intention  of  deceiving,  and  under  the  impression  that 
they  were  not  matters  of  any  importance,  or  even  temporarily 
have  forgotten  the  facts  in  regard  to  the  transactions  inquired 
about.  Tf  it  was  the  purpose  of  this  instruction  to  submit 
to  the  jury  the  question  of  the  good  faith  of  the  insured  where 
a  matter  of  opinion  was  inquired  about,  then  there  was  no 
evidence  in  the  case  which  justified  it.  It  was,  therefore, 
misleading,  and  should  not  have  been  given.  If  it  was  the 
intention  to  submit  to  the  jury  the  question  whether  these 
representations  were  matters  of  opinion,  or  whether  the  ans- 
wers made  thereto  were  made  in  good  faith,  then  it  was 
wrong  because  the  questions  did  not  call  for  any  opinion,  and 
as  matter  of  law  the  good  faith  of  the  insured  in  making 
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the  answers  was  not  material.  Hchwanbuch  v.  Prateciwi 
Union,  25  W.  Va.  622;  Logan  v.  Assurance  Society,  57  W.  Va. 
384;  Myers  v.  Life  Ins.  Co.,  83  W.  Va.  390;  Harris  v.  Ins. 
Co.,  86  W.  Va.  638. 

Iiiiiitruction  No.  2  given  od  behalf  of  the  plaintiff  presented 
the  theory  that  the  defendant  might  waive  the  requirement 
of  payment  of  the  premium,  and  tells  the  jury  that  if  a  due 
bill  or  note  was  accepted  and  the  policy  delivered  uncondi- 
tionally this  requirement  of  payment  was  thereby  waived. 
This  instruction,  we  think,  properly  propounds  the  law  upon 
this  question. 

Instruction  No.  3  is  on  the  question  of  suicide.  It  tells 
the  jury  that  if  there  is  a  doubt  whether  the  insured  came  to 
his  death  by  suicide  or  natural  causes,  and  there  is  no  con- 
vincing evidence  upon  the  cause  of  his  death,  the  law  pre- 
sumes that  his  doath  was  produced  by  natural  causes;  that 
the  law  requires  more  than  a  preponderance  of  the  evidence 
to  establish  suicide;  that  every  hypothesis  consistent  with 
death  from  natural  causes  must  be  excluded.  This  instruc- 
tion is  a  fair  statement  of  the  law  as  to  the  character  of  proof 
required  to  establish  death  by  suicide,  and  while  the  de- 
fendant assigns  as  error  the  action  of  the  court  in  giving  it, 
no  reason  is  given  or  argument  adduced  to  support  the  as- 
signment. 

On  the  part  of  the  defendant  the  court  gave  a  number  of 
instructions  correctly  presenting  its  various  defenses.  These 
instructions,  so  far  as  they  apply  to  the  false  representations 
made  by  the  plaintiff  in  his  application,  are  in  direct  con- 
flict with  the  plaintiff's  instruction  No,  1.  We  think  they 
very  clearly  present  the  correct  theory  to  the  jury,  and  that 
there  was  no  error  in  refusing  to  give  other  instructions  of- 
fered by  the  defendant  covering  the  same  ground.  An  in- 
struction was.  however,  offered  by  the  defendant  calling  for 
the  judgment  of  the  court  upon  defendant's  defenses,  and 
asking  the  court  to  tell  the  jury  as  matter  of  law  that  de- 
fendant had  made  pood  defense  to  the  suit,  and  that  the  jury 
should  so  find.  This  instruction  was  refused.  In  the  view 
of  the  ease  we  have  above  outlined  it  should  have  been  given. 

We  will  reverse  the  judgment  of  the  circuit  court  of  Cabell 
89  w.  Vb. 
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county,  set  aside  the  verdict  of  the  jury,  and  remand  the  cause 
for  a  new  trial. 

Reversed  and  remanded. 


CHARLESTON. 

State  ex  rel.  E.  C.  Hatfield  v.  W.  R.  Farrar,  Mayor. 
Submitted  October  5,  1921.      Decided  October  11,  1921. 

1.  Mtinicipai,  Cospobatio^s — iSayDT  Maj/  Not   fiiupend  Chief  of 

Police.   Such  Power  Being  Tested  in  City  CommUaUm. 

By  flee.  42,  ch.  20.  Acts.  1919,  Municipal  Charters,  Jurfadlc- 
tlon  and  power  to  suspend  the  Chief  of  Police  of  the  City  of 
WIlllamBon  Is  vested  In  the  City  Commfsslon;  and  th«  Mayor 
of  that  city  has  no  authority  to  suspend  or  remove  him.  (p. 
233). 

2.  SAxr:— Majority  of  Qualified  Members  of  Tribunal  is  Hecen- 

tary  to  Quomw.  and  Not  a  Majority  of  all  Elected. 

Under  a  statutory  provision  aaylng  In  general  terms  a 
malorlty  of  the  membera  of  a  public  tribunal,  composed  of  a 
prescribed  number  of  ofBcers.  shall  be  necessary  to  form  a 
quorum,  a  majority  of  Ita  members  In  office  at  a.  given  time 
suffices,  and,  ft  there  are  vacancies,  a  majority  of  the  whole 
nunvber  elected  to  membership  Is  not  required,     (p.  234), 

3.  Same — Removal  of  Members  of  Tribunal  Does  Not  Ipso  Facto 

Create  Vacancy  and  He  must  be  Included  in  Determininff 

Necessary  Number  for  Quorum. 

Upon  the  assumption  that  a  member  of  a  city  commission 
composed  of  elected  members  renders  hlmoelf  Ineligible  longer 
to  hold  hlfl  position,  hy  removal  from  the  city  and  state,  after 
Induction  Into  office,  such  removal  does  not  ipio  facto  create 
a  vacancy,  and  a  majority  of  those  in  office  at  the  time  In- 
cluding such  member  is  required  to  constitute  a  quorum,  (p. 
234). 

4.  Same — There  is  No  Vacancy  for  Disqualification  Until  Vacancy  ' 

Has  Been  Declared  by  Quorum. 

In  such  case,  there  la  no  vacancy  until  the  fact  of  dlaquall- 
flcatlon  shall  have  been  ascertained  and  determined  and  the 
vacancy  declared  by  a  quorum  so  constituted,     (p.  23E>). 

C,     Same — Resolution  by  Majority  of  Commission  After  Excl%idinif 
One  Oisqualifiea  and  Beating  Tacanay  Beld  Void. 
An  order  or  resolution  adopted  hy  a  majority  of  the  mem- 
bers of  such  commission  after  excluding  such  member  from 
89  w,  T«. 
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the  count,  and  reciting  vacancy  in  his  ofllce.  by  reason  of  Buch 
removal,  Is  void  on  Its  tace.    (p.  23G). 

Original  proceeding  by  the  State,  on  the  relation  of  E.  C, 
Hatfield,  against  W.  A.  Farrar,  Mayor,  for  peremptory  writ 
of  mandamus  to  restore  relator  to  the  ofBce  of  Chief  of  Police 
of  the  City  of  Williamson. 

Writ  awarded. 

Joe  P.  Hatfield,  Jno.  T.  Sinvms,  and  John  B.  Moirtson,  for 
relator. 

Douglas  W.  Brown,  for  respondent. 

PoFFKN'BAIKiEB,   JuDGE: 

The  relator  seeks  a  peremptory  writ  of  mandamtis  to  re- 
store him  to  the  office  of  Chief  of  Police  of  the  City  of  Wil- 
liamson, from  which  an  order  issued  by  the  Mayor  of  that 
city  purports  and  attempts  to  suspend  him. 

By  the  charter  of  the  city,  ch,  14,  Acts  of  1915,  Municipal 
Charters,  as  amended  by  ch.  20,  Acts  of -1919,  Municipal 
Charters,  the  jurisdiction  to  suspend  that  ofScer  is  vested  in 
the  commission  of  six  members,  which  governs  the  city.  See 
sec.  42  of  Act  of  1919.  No  provision  of  the  present  charter 
empowers  the  mayor  to  do  so 

As  the  law  of  the  city  formerly  was,  it  seems  the  mayor 
■was  empowered  by  a  valid  ordinance,  to  remove  the  chief  of 
police  from  office,  and  the  amendatory  act  of  1915,  Municipal 
Charters,  continued  in  effect  all  ordinances  then  in  force 
and  not  inconsistent  with  the  provisions  of  that  act,  until 
amended  or  repealed.  That  statute  put  the  power  of  sus- 
pension of  the  chief  of  police  in  the  city  manager.  This  of 
necessity  impliedly  repealed  the  ordinance.  The  act  of  1919, 
amending  the  act  of  1915,  puts  that  power  in  the  commission. 
Hence,  lack  of  authority  in  the  mayor  to  suspend  the  relator, 
is  clear. 

Any  implication  of  such  authority  in  him,  arisii^  out  of 
the  general  powers  conferred  upon  him,  is  excluded  by  thia 
express  provision.  A  mere  unnecessary  implication  cannot 
stand  against  express  terms  inconsistent  therewith.  More- 
over, it  is  very  unusual  to  place  a  power  of  appointment  or 


D,^.,/=JbyCJOOJ^Ie 


234  State  v.  Pabrab  [Oct.  1921 

amotion  in  the  hands  of  two  distinct  officers  or  tribunals.  In 
8uch  case,  there  would  be  aa  inevitable  conflict  of  authority, 
often  leading  to  trouble  between  the  repositories  of  such 
power  and  public  embarrassment. 

The  return,  however,  sets  up  removal  of  therelator  by  the 
commissioners,  between  the  issuance  of  the  alternative  writ 
and  the  return  thereof,  by  a  resolution  or  order  passed  or 
adopted  by  three  of  them,  claiming  to  have  acted  in  a  meeting 
at  which,  under  the  circumstances,  they  constituted  a  quorum. 
The  commiNsion.  theoretically,  is  by-partisau.  In  the  return, 
it  is  asserted  that,  ordinaiily,  no  meeting  could  be  held,  in 
the  absence  of  any  of  the  members  representing  one  of  the 
political  parties,  because  neither  of  the  other  two  would  at- 
tend. Now  it  is  claimed  one  of  those  three  has  resigned, 
abandoned  or  forfeited  his  office,  by  removal  from  the  city 
and  the  state.  The  three  members  of  tbe  other  party,  deem- 
ing themselves  then  to  be  a  sufficient  number  to  constitute 
a  quorum,  held  a  meeting,  declared  vacant  the  office  of  the 
migrating  member,  and  passed  the  resolution  above  men- 
tioned, and  here  interposed  as  a  defense. 

If  the  resolution  was  passed  in  a  duly  constituted  meeting 
of  the  commissioners,  it  would  no  doubt  bar  the  relief  sought 
because  the  award  of  the  writ  would  be  fruitless  and  unavail- 
ing. Hall  V.  Staunton,  55  W.  Va.  684.  As  the  resolution, 
if  valid,  would  make  the  writ  useless  and  futile,  the  objec- 
tion to  the  filing  thereof,  on  the  ground  of  its  adoption  after 
award  of  the  alternative  writ,  is  untenable.  But,  if  the 
meeting  in  which  it  was  adopted  was  not  duly  constituted  and 
could  not  validly  do  what  it  undertook  to  do,  the  objection 
can  be  sustained  on  the  ground  of  invalidity  of  the  resolution. 
The  vital  question,  then  is  whether  the  three  members  con- 
stituted a  quorum. 

As  the  charter  provision  respecting  a  quorum  is  general, 
simply  saying  a  majority  of  the  commissioners  shall  be  neces- 
sary to  form  a  quoriun,  Act,  1915,  sec.  15,  the  presence  of 
three  sufficed,  if  the  commission  was  then  composed  of  only 
five  members.  State  v.  Iliiggins,  Harp.  (S.  C.)  139;  Coles 
v.  WilUfimsburgk.  10  Wend.  (N.  Y.)  659;  State  v.  WHkesviUe 
Tp..  20  0.  St.,  2R8;  29  Cyc.  1688.     Otherwise  it  did  not.     If 
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removal  of  commisBioner  Sammons  from  the  city  and  tha 
State  ipso  facto  put  an  end  to  his  membership  of  the  tribuaal, 
it  consisted  of  only  five  members,  at  the  date  of  the  meeting, 
but,  if  it  did  not  so  terminate  his  membership,  and,  action 
of  the  commiasion  was  necessary  to  its  termination  upon  that 
ground,  the  commission  then  consisted  of  six  members,  and 
attendance  o£  four  was  required  for  a  quorum. 

Id  the  absence  of  positive  l^al  provisions  indicative  of  in- 
tention to  adopt  a  different  rule  on  the  subject,  a  vacancy  in 
ofBce  occurs  by,  (1)  expiration  of  the  term,  or,  (2)  death  of 
the  incumbent,  or,  (3)  his  resignation,  or,  (4)  his  removal 
from  office,  McQuiUen,  Mun.  Cor,  sec,  478.  This  author 
adds  two  more,  abolition  of  the  ofBce  and  disqualification  of 
the  incumbent  to  hold  it.  The  first  of  these  two  is  an  im- 
possibility. There  can  be  no  vacancy  in  a  non-existent  office. 
The  other  is  disqualification  by  express  legislation.  People 
V.  Highland  Park,  88  Mich.  653 ;  People  v.  MorreU.  21  Wend. 
(N.  Y.)  575.  Likely  Judpe  Christian  thought  a  vacancy 
occasioned  by  death  of  the  incumbent  was  too  apparent  for 
mention,  when  he  said,  in  the  Bland  and  Oiles  County  Judge 
Case,  33  Qratt.  443,  that  "An  office  is  determined  propria 
vigore  by  resignation,  expiration  of  the  term  and  removal  by 
competent  authority.  But  in  other  cases  the  office  is  not  de- 
termined ipso  faeto  by  the  occurrence  of  the  cause.  There 
must  be  a  judgment  of  amotion  after  a  judicial  ascertainment 
of  the  fact."  This  language  is  partially  quoted  with  ap- 
proval in  Johnson  v.  Mann  et  al.,  77  Va.  265,  270. 

In  parliamentary  law,  which  governs  in  eases  of  the  class  to 
which  this  one  belongs,  an  office  is  vacated  by  refusal  of  the 
elected  member  to  accept  it,  communicated  to  the  proper  au- 
thorities ;  refusal  to  qualify ;  resignation ;  and  death.  In  all 
other  instances,  such  as  expulsion,  adjudication  of  a  contro- 
verted election,  disqualification  by  act  of  the  party  and  ac- 
ceptance of  an  incompatible  office,  ascertainment  of  the  fact 
and  declaration  of  the  existence  of  the  vacancy  are  necessary. 
Cush.  L.  &  Pr,  Leg.  Assemblies,  sees,  471  to  478,  inclusive.  Ap- 
plication of  this  rule  to  the  case  now  under  consideration 
harmonizes  with  our  decisions  in  those  cases  in  which  persons 
elected  to  municipal  offices  are  allied  to  be  ineligible,  Th^ 
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are  admitted,  subject  to  inquiry  and  determiaatioa  of  the 
question  of  their  eligibility.  Price  v.  Fitzpatrick,  85  W.  Va. 
76 ;  Trunick  v.  Town  of  Northview,  80  W.  Va.  9.  As  to  the 
fact  of  disqualification  by  removal  from  the  subdivision  in 
which  an  officer  holds  his  position,  he  is  entitled  to  be  heard, 
if  he  desires  a  hearing.  He  must  have  notice,  if  it  can  be 
conveniently  given,  and  be  allowed  his  "Day  in  court,"  and 
he  cannot  be  deemed  to  be  out  unless  nor  until  he  shall  have 
had  these  privileges. 

Upon  these  principles  and  conclusions,  the  writ  asked  for 
was  awarded. 

Writ  avxirded. 


CHARLESTON. 

Victoria  T.  Viceebs  v.  R.  E.  Vickebb. 
Submitted  October  4,  1921.    Decided  October  18,  1921. 

1.  Husband  and  Wife— 5«9  band     Jfu«t     Support     Wife     Vnleia 

Ouilty  of  Offense  Entitling  Bim  to  Divorce  a  men*a. 

Wbfle  the  marital  relation  exists  a  buaband  muet  main- 
tain and  support  tbe  wile  anti  be  cannot  abandon  ber  and 
escape  tbat  obllEation  unless  Bhe  bas  been  guilty  ol  some 
marital  offense  vblcb  would  entitle  blm  to  a  divorce  a  menta 
et  thoro.     (p.  239). 

2.  Same — Trial  Court  Win  not   be  Reversed  on  Conflicting  Evi- 

dence as  to  Abandonment. 

Wbere  tbe  husband  abandons  the  wtle,  and  she  Institutes 
suit  for  maintenance  and  support,  and  to  Justify  his  abandon- 
ment and  non-aupport  he  charKes  adulter;  and  cruel  and  In- 
human treatment  on  the  part  ol  the  wile,  and  the  evidence 
Is  conflicting,  contradictor?  and  unsatisfactory,  and  tbe  lowsr 
court  on  such  evidence  bas  found  tbat  tbe  charges  have  not 
be^  sustained,  tbe  appellate  court  will  refuse  to  reverse,  al- 
though tt  might  have  rendered  a  different  decree  If  It  had 
acted  tbereon  In  tbe  first  Instance,     (p.  241). 

3.  SAiOr-Amount    Decreed    for    Support   Not   Diaturbed    Vnleu 

Clearly  Erroneous,  Eapeciatly  Where  Lower  Court  Betaint 
Juritdiction  to  Change. 

In  such  case  the  amount  decre«d   for  support  and   main- 
tenance of  tbe  wife  will  not  be  disturbed,  unless  clearly  erro- 
8»  w.  Va. 
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neotu,  and  specially  bo,  where  the  lower  court  retains  Juris- 
diction  to  change  the  amount  to  meet  changing  conditions, 
(p.  2«). 

4.  Same — Wife  Held  Entitled  in  Maintenance  Suit  to  Jteaaon- 
aDIe  Counsel  Feet  for  Former  Divorce  Buit. 
In  «ocb  suit,  reasonabie  counsel  tees  «cpend«d  by  the  wife 
in  defense  of  a  suit  for  divorce  instituted  against  her  since 
the  abandonment,  charging  her  with  a  grave  marital  ofFeoae, 
will  be  allowed,  where  it  appears  that  In  the  divorce  suit  the 
right  of  the  wHe  to  recover  the  same  In  any  other  BtUt  or 
proceeding  has  been  expressly  reserveid  and  saved  to  her. 
The  amount  of  such  connsel  fees  Is  wtthin  the  sound  dla> 
cretion  of  the  lower  court,  and  will  not  be  disturbed  unless 
the  discretion  has  been  abused,     (p.  243). 

B.  Same — Wife  May  Recover  Amount  EscpendeA  for  Ser  Bupport 
^fter  Htuband's  Altandonment  Allltough  She  Bat  Separate 
Ettate. 

Where  the  husband  abandons  the  wife,  without  sufficient 
cause,  she  may  recover  from  him,  according  to  his  ability, 
the  amount  necesaarHy  and  economically  expended  by  her  for 
support,  according  to  her  station  In  life,  from  the  time  of  the 
abandonment,  although  she  may  have  a  separate  estate  of 
her  own.     (p.  243). 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  Victoria  T^  Vickers  against  R.  B.  Vickers,  for 
maintenance.  From  a  decree  allowing  a  monthly  mainten- 
ance, and  a  further  order  allowii^  counsel  fees  in  a  divorce 
suit  formerly  pending,  the  defendant  appeals. 

Affirmed,  with  modification,  and  remanded. 

Harry  8.  Irons,  George  I.  Neal,  and  F.  M.  Livezey,  for  ap- 
pellant. 

J.  W.  Perry,  Geo.  J.  McComas,  Thomas  R.  Shepherd,  and 
WHtiams,  Scott  &  Lovett,  for  appellee. 

Lively,  Judge: 

Prom  a  decree  of  October  15,  1920,  allowing  plaintiff 
$250.00  per  month  for  maintenance  from  the  date  of  the  in- 
stitution of  the  suit  and  until  the  further  order  of  the  court, 
together  with  an  allowance  of  $500.00  for  counsel  fees  in  a 
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divorce  suit  formerly  pending,  defendant  prosecutes  this  ap- 
peal. 

The  suit  is  for  maintenance  of  the  plaintiff,  the  wife,  and 
the  bill  charges  that  the  defendant,  her  husband,  deserted  her 
without  just  eause  on  January  1,  1918,  and  has  thereafter 
failed  and  refused  to  live  with  her.  Plaintiff  avers  that  it 
requires  the  sum  of  $500.00  each  month  to  suitably  maintain 
her ;  that  she  has  expended  for  that  purpose  out  of  her  estate, 
since  the  abandonment,  approximately  $4000.00,  aud  the  fur- 
ther sum  of  $2000.00  as  counsel  fees  and  expenses  in  defend- 
ing a  former  divorce  proceeding  instituted  against  her  by  de- 
fendant; aud  she  prays  for  suitable  allowance  for  her  main- 
tenance, and  recovery  of  the  sums  expended. 

Defendant  admits  that  since  the  marriage  they  lived  to- 
gether as  man  and  wife  until  1911,  but  avers  that  from  that 
time  until  he  left  her  on  January  1,  1918,  they  had  no  rela- 
tions as  such  except  to  reside  together  in  the  same  house  on 
Fifth  Avenue  in  the  City  of  Huntington.  Defendant  also 
avers  that  when  he  left  her  and  made  his  abode  in  the  hospi- 
tal, which  he  then  owned  in  that  city,  he  had  cause  and  justi- 
fication therefor;  that  she  had  been  guilty  of  adultery  about 
the  year  1905,  the  legal  evidence  of  which  he  had  not  obtained 
until  about  the  time  he  left;  and  that  her  conduct  toward 
him  for  many  years  constituted  cruel  and  inhuman  treat- 
ment, and  haii  impaired  his  health  and  destroyed  his  peace 
of  mind,  the  acts  and  omissions,  which  he  asserts  constitutes 
cruel  and  inhuman  treatment,  being  set  out  in  detail. 

The  marriage  was  solemnized  in  the  year  1890,  and  three 
children  were  born,  one  of  whom  died  in  infancy  and  the 
other  two,  a  boy  and  a  girl  aged  about  20  and  17  years,  re- 
spectively, are  witnesses,  giving  testimony  of  the  unfortunate 
estrangement  of  the  parents.  Defendant  at  the  time  of  mar- 
riage was  beginning  a  successful  career  as  a  physician  and 
surgeon,  and  by  dint  of  energy,  industry  and  ability  soon 
attained  an  enviable  professional  standing;,  and  rapidly  ac- 
cumulated a  fortune.  His  wife,  a  member  of  an  old,  aristo- 
cratic wealthy  and  influential  family,  was  frugal  and  indus- 
trious and  it  is  evident  that  she  thus  largely  contributed  to 
his  professional  and  materiel  success.       A  few  years  after 
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the  marriage  defendant  erected  a  fine  residence  011  Fifth 
Avenue  in  the  residential  section,  furnishing  it  sumptuously, 
and  they  resided  there  until  the  time  oE  the  separation.  It 
is  now  occupied  by  plaintiff.  After  movii^  into  this  home 
differences  began  concerning  their  domestic  life,  followed  by 
violent  quarrels  and  bickerings.  The  conduct  of  the  houiw- 
bold  affairs  was  a  source  of  disagreement.  What  one  de- 
sired or  suggested,  the  other  opposed.  One  instance  will 
suffice  to  illustrate  the  regrettable  trend  in  their  domestic 
life.  The  husband  built  a  porch  to  the  house,  opposed  by 
the  wife  because  it  covered  some  pretty  stone  work.  She 
refused  to  be  reconciled  and  would  not  sit  on  the  porch  for 
about  two  years.  Their  temperaments  were  incompatible, 
their  wills  in  conflict,  growing  from  bad  to  worse  until  it  ap- 
pears that  they  became  irreconcilable.  Mutual  jealoo-sies 
arose.  In  1905,  defendant  testifies,  he  discovered  a  com- 
promising relationship  existing  between  his  wife  and  a  Dr. 
Price,  who  was  associated  with  him  in  his  practice,  and  who 
had  access  to  his  home,  his  professional  ofBce  at  that  time  be- 
ing located  in  the  dwelling  house;  that  afterwards  she  ad- 
mitted that  Dr.  Price  had  hug^d  and  kissed  her,  but  denied 
that  any  further  impropriety  existed  between  them.  Dr. 
Price  was  promptly  discharged,  and  afterwards  died  about 
1909.  The  wife  became  jealous  of  her  husband  and  sus- 
pected that  improper  relations  existed  between  him  and  some 
of  his  female  patients,  and  more  especially  one  of  the  girl 
employees  at  the  hospital,  and  she  testifies  that  she  heard  and 
saw  her  husband  kissing  this  particular  employee.  This  the 
husband  denied.  In  this  air  of  mutual  suspicion,  "Trifles 
light  as  air  are  to  the  jealous  confirmations  strong  as  proofs 
of  holy  writ."  In  this  atmosphere  of  distrust,  love  disap- 
peared and  mutual  condemnations  and  recriminations  filled 
its  place.  Somber  jealousy  sat  at  the  hearthstone  and  would 
not  be  driven  forth.  It  was  ever  present,  like  the  death 
heads  at  the  feast,  an  impassive  acolyte  at  the  sacred  family 
altar.  The  wife  testified  that  from  the  beginning  their  mar- 
ried life  had  been  filled  with  sorrow,  and  Dr,  Vickers  testified 
that  his  home  had  been  a  hell. 

Shall  we  enumerate  the  various  mutual  charges  preferred. 
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and  detail  the  evidence  adduced  in  support  of  eechi  It 
would  ser\'e  no  useful  purpose.  It  is  reasonably  well  estab- 
lished that  while  the  marital  relation  exists  it  is  the  duty  of 
the  husband  to  maintain  the  wife,  and  he  cannot  abandon  her 
and  escape  his  duties  unless  he  can  show  that  the  wife  has 
been  guilty  of  some  marital  offense  which  would  entitle  him  to 
a  divorce  from  bed  and  board.  Alkire  v.  Alkire,  33  W.  Va. 
517 ;  Martin  v,  Martin,  Idem.,  695,  Neither  spouse  is  justi- 
fied in  abandoning  the  other  unless  the  conduct  of  the  one 
abandoned  has  been  such  that  when  judicially  determined  it 
constitutes  good  cause  for  such  a  divorce. 

The  grounds  relied  upon  by  defendant  to  defeat  plaintiff's 
claim  for  support  are:  (1)  Adultery;  (2)  cruel  and  inhuman 
treatment.  We  think  the  charge  of  adultery  is  not  well  es- 
tablished. It  is  allefred  to  have  been  committed  in  1905 
by  plaintiff  with  Dr.  Price,  and  the  evidence  of  two  servants, 
both  negroes,  is  relied  upon.  Coupled  with  this  evidence  is 
the  testimony  of  other  persons  that  plaintiff  and  Dr.  Price 
were  friendly,  often  seen  together  in  the  home  and  elsewhere, 
and  seemed  to  be  fond  of  each  other's  society;  then  the  al- 
leged confessions  of  plaintiff  that  Dr.  Price  had  hogged  and 
kissed  her.  The  plaintiff  ind^nantly  denies  any  improper 
relations  with  Price,  and  denies  the  alleged  confessions.  The 
incident  of  the  soiled  towels  thrown  down  the  back  stairway, 
testified  to  by  the  woman  servant,  is  unsatisfactory.  She 
does  not  connect  defendant  therewith  except  inferentially. 
Her  testimony  is  vague  and  uncertain.  The  character  and 
life  of  this  witness  is  such  as  to  lend  little  credence,  little  pro- 
bative value,  to  her  testimony.  The  testimony  of  Jas,  Bul- 
lock, the  negro  man  servant,  relating  to  the  bath  room  inci- 
dent, is  contradicted  so  successfully  both  by  witnesses  and 
physical  facts  as  to  leave  little  weight.  Taking  the  evi- 
dence of  these  witnesses  as  true,  there  is  no  positive  act  of 
adultey  proven.  To  establish  adultery,  positive  and  di- 
rect evidence  in  not  required,  but  if  it  is  sought  to 
be  established  by  circumfitnntial  evidence,  such  evidence 
must  be  strong  and  clear  as  to  carrj'  conviction  of 
the  truth  of  the  charfre.  Huff  v.  Huff,  73  W.  Va.  331; 
Martin  v.  Martin,  supra;  Anderson  v.  Andrrxon,  78  W.  Va. 
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118;  Nicely  v.  Nicely,  81  W.  Va.  269.  Moreover,  it  must  be 
remembered  that  these  alleged  acts  occurred  in  1905,  and 
never  came  to  light  until  after  the  separation.  It  was  the 
other  alleged  cause,  the  cruel  and  inhuman  treatment,  which 
induced  the  abandonment.  There  might  have  been  thought- 
lesa  or  impulsive  indiscretions  committed  by  each.  How 
many  of  U8  are  free  from  them  T  But,  as  was  aptly  said  in 
Martin  v.  Martin  by  Judge  Enolish:  "In  assuming  the  mar- 
riage relation,  it  is  understood  that  the  contracting  parties  do 
so  fully  aware  of  the  frailties  and  imperfections  of  human 
nature,  and  conscious  of  the  fact  that  mutual  forbearance 
must  be  practiced  to  enable  them  to  pursue  pleasantly  the 
journey  of  life  as  companions;  each  party  undertakii^  to 
overlook  the  moral  wrongs  and  infirmities  of  the  other.  The 
best  interests  of  society,  decency,  and  morality  combine  in  de- 
manding that  the  obligations  taken  upon  themselves,  by  the 
parties  who  enter  into  the  marriage  contract,  should  not  be 
abandoned  and  disregarded  upon  the  mere  whim  or  caprice  of 
either  party  or  upon  slight  cause,  real  or  imaginary." 

What  are  the  grounds  alleged  as  constituting  cruel  and  in- 
human treatment  f  Alleged  persistence  of  the  wife  in  doing 
menial  work  and  her  refusal  to  employ  servants  for  that 
purpose  i  preparation  and  serving  of  unwholesome  food  in  the 
home;  unsanitary  housekeeping;  eavesdropping  while  de- 
fendant consulted  his  female  patients  in  the  hospital  and  else- 
where, and  while  directing  the  hospital  business  affairs;  in- 
terfering with  the  workmen  and  the  nurses  and  servants  at 
the  hospital ;  abuse  of  defendant  for  taking  skilled  nurses 
with  him  when  called  away  to  perform  surgical  operations  of 
a  serious  nature;  illiberal  and  unraotherly  treatment  of  the 
children ;  and  generally  a  systematic  and  persistent  effort,  in 
many  ways  too  numerous  to  detail,  calculated  and  designed  to 
humiliate  defendant  in  his  social  and  professional  life;  the 
result  of  which,  defendant  avers,  was  to  destroy  his  nerves, 
his  peace  of  mind,  and  to  undermine  his  health.  Much  evi- 
dence was  taken  in  the  attempt  to  substantiate  these  chaises ; 
on  the  other  band  much  evidence  is  in  the  record  to  rebut  these 
charges.  Can  we  say  that  any  of  them  have  been  satis- 
factorily established  1      If  they  have  been  successfully  proven 
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do  they  constitute  cruel  and  inhuman  treatment  as  meant 
by  the  statute}  Want  of  congeniality,  incompatible  tem- 
perament, jealousy,  naming,  quarreling,  angry  words  and 
the  like  are  not  sufSeient  alone.  The  marital  conduct  and  of- 
fenses must  be  such  as  to  impair  health.  Just  before  the 
abandonment  defendant  applied  for  and  obtained  a  life  in- 
surance policy  for  $50,000.00,  after  undei^oing  a  medical  ex- 
amination for  that  purpose.  He  vas  sixty  years  of  age  at 
that  time,  and  had  practiced  his  arduous  profession  with 
constant  energy  and  consummate  ability.  Had  his  health 
been  impaired  from  any  cause,  a  strict  examination  at  that 
age  for  so  large  a  life  policy  would  likely  have  discovered  im- 
pairment of  health.  Can  we  say  that  impairment  of  de- 
fendant's health  has  been  satisfactorily  established  f 

But  on  conflicting  evidence,  such  as  is  shown  by  this  record, 
this  court  gives  peculiar  weight  to  the  judgment  of  the  lower 
court.  Even  where  the  appellate  court  might  have  found 
otherwise  in  the  first  instance,  it  will  not  disturb  the  findings 
of  the  lower  court  where  the  evidence  is  such  that  diflferent 
minds  might  reasonably  disagree.  Gates  v.  Gates,  87  W.  Va. 
603;  McCrov)  v.  Bowyer,  62  W.  Va.  417;  RicJua-dson  v. 
Ralphsnyder,  40  W.  Va.  15 ;  Sibley  v.  Stacey,  53  "W.  Va.  293 ; 
Barilett  v.  Cleavengcr,  35  W.  Va.  720;  Smith  v.  Yoke,  27  W. 
Va.  639.  Our  conclusion  then  is  to  sustain  the  finding  of 
the  lower  court  that  plaintiff  i.s  entitled  to  maintenance  and 
support ;  and  havinfr  arrived  at  that  conclusion,  we  are  not 
disposed  to  disturb  the  monthly  allowance  fixed  by  the  de- 
cree for  that  purpose.  It  appears  that  the  sum  of  $250.00 
Ls  allowed  from  the  date  of  the  institution  of  the  suit,  May  1, 
1919,  subject  to  credits  of  monthly  installments  paid  by  de- 
fendant pending  the  suit,  such  sum  to  be  paid  monthly,  "un- 
til the,  further  order  of  this  court."  The  circuit  court  has 
seen  fit  to  retain  jurisdiction  in  this  regard,  and  should  occa- 
sion and  circumstances  require,  the  amount  can  be  enlarged 
or  diminished  to  meet  the  changed  conditions.  It  appears 
that  plaintiff  occupies  the  furnished  dwelling  house  on  Fifth 
Avenue,  and  no  doubt  the  judge  took  this  fact  into  considera- 
tion when  the  decree  was  pronounced.  At  this  time  the 
maintenance  and  education  of  the  two  children  devolve  upon 
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defendant  and  he  is  abundantly  fulfilling  that  expensive  duty. 

It  is  insisted  that  it  was  error  for  the  decree  to  allow  at- 
torneys' fees  expended  by  plaintiff  in  defending  a  suit  for 
divorce  instituted  against  her  by  defendant,  after  he  had  left 
her,  chaining  her  with  serious  marital  offenses,  and  which 
was  afterwards  dismissed  on  motion  of  defendant  (plaintiff  in 
that  suit).  It  is  asserted  that  such  fees  have  no  place  in  this 
suit,  and  should  have  been  asserted  in  the  proceeding  in  which 
they  arose,  and  not  having  been  decreed  therein  the  claim 
is  barred  under  the  doctrine  of  res  judicata  and  she  is  now 
estopped  from  asserting  a  claim  which  she  should  have  liti- 
gated in  the  former  suit.  But  when  we  examine  the  decree 
dismissing  that  action,  we  find  the  following;  "that  the  dis- 
missal of  this  case  shall  be  without  prejudice  to  defendant  to 
institute  any  other  suit  or  proceeding  for  the  purpose  of  com- 
pelling plaintiff  to  furnish  her  support  and  maintenance,  or 
to  collect  any  coats  or  fees  expended  or  contended  for  by  her 
in  this  canse."  There  is  no  doubt  but  that  attorneys'  fees 
could  have  been  properly  allowed  her  in  that  proceeding,  and, 
having  been  expressly  reserved,  we  can  see  no  inequity  in  al- 
lowing recovery  in  this  proceeding.  Why  should  she  be  com- 
pelled to  resort  to  an  action  at  lawT  Why  not  adjudicate 
this  money  claim  arising  out  of  the  marriage  relation  in  a 
suit  for  maintenance?  They  are  matters  which  are  closely 
related;  besides  there  is  authority  for  the  proposition  that 
such  fees  fall  within  the  category  of  necessities  for  which  the 
wife  may  recover  in  proceedings  for  maintenance.  13  R.  C. 
L.  sec.  243 ;  Porter  v.  Briggs,  38  la.  166 ;  Conant  v.  Burriham 
(Mass.)  43  Am.  Rep.  532;  Hamilton  v.  Salisbury,  133  Mo. 
App.  718.  Under  the  facts  of  this  case  we  are  of  the  opin- 
ion that  the  court  properly  allowed  the  fees  complained  of  as 
error,  and  that  the  amount  thereof  was  in  the  discretion  of 
the  judge.      We  see  no  abuse  of  his  discretion. 

The  only  question  remaining  is  plaintiff's  cross  assignment 
of  error  for  failure  of  the  court  to  decree  to  her  the  sum  of 
$2444.15  Expended  by  her  out  of  her  separate  estate  for  sup- 
port during  the  time  intervening  between  the  date  of  abandon- 
ment, January  1,  1918,  to  the  date  of  the  institution  of  her 
suit  May  1,  1919,  sixteen  months.       The  amount  expended 
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by  her  tor  this  purpose  is  itemized,  aiid  she  states  that  she 
lived  as  economically  as  possible,  and  purchased  very  little 
clothing,  using  almost  exclusively  the  clothing  she  had  pur- 
chased prior  to  the  abandonment,  and  had  no  servants.  We 
find  no  attempt  to  controvert  her  statement  in  this  regard. 
Can  she  recover  for  these  expenditures  in  this  suit  T  It  is  the 
duty  of  a  husband  to  support  his  wife,  irrespective  of  her 
separate  estate.  It  is  an  incident  of  the  marriage  relation, 
based  on  the  marriage  contract.  Judge  Bitz  said  in  Norman 
V.  Norman,  88  W.  Va.  640, 107  S.  E.  407,  "The  marriage  eon- 
tract  imposed  upon  the  husband  the  obligation  to  support  and 
maintain  his  wife  and  the  offspring  of  the  marriage,  and  he 
cannot  relieve  himself  of  the  obligation  by  conduct  which 
compels  the  wife  to  leave  his  home  for  her  personal  safety. 
The  fact  that  the  wife  has  a  small  amount  of  property  in  no 
way  affects  her  right  to  compel  her  husband  to  support  and 
maintain  her  and  their  infant  child  given  to  her  custody.  She 
is  not  compelled  to  make  good  his  obligation  out  of  her  estate, 
but  is  entitled  to  receive  from  him  sufficient  sums  to  support 
and  maintain  her  and  the  child  entrusted  to  her  custody  in 
the  station  in  life  to  which  they  belong,  considering,  of  course, 
the  capacity  of  the  husband  to  earn  money,  and  the  income 
which  he  has  from  any  property  he  may  own,"  citing  Kittle 
V.  Kittle,  86  W.  Va.  46.  If  a  man  deserts  his  wife,  she  may 
maintain  an  action  against  him  to  recover  according  to  his 
ability  the  amount  she  has  expended  from  her  separate  estate 
for  her  necessary  support.  13  R.  C.  L.  p.  1188,  sec.  220; 
citing  De  Brauwcre  v,  De  Brauwcre,  203  N.  T.  460.  It  will 
be  observed  that  the  amount  expended  by  the  wife  for  her 
necessaries  per  month  during  this  period  of  sixteen  months  is 
less  than  the  monthly  allowance  of  $250.00  fixed  by  the  court 
in  its  decree  and  which  begins  with  the  institution  of  the  suit 
on  May  1,  1919 ;  and  less  than  the  monthly  sum  volutarily  de- 
posited by  defendant  for  the  same  purpose.  "We  do  not  find 
that  any  provision  was  made  for  her  support  during  the  time 
of  separation  and  up  to  May  1,  I9I9.  We  note  the  answer 
states  that  plaintiff  had  ample  means  in  her  possession  be- 
longing to  defendant  at  the  time  he  left  her  to  support  her 
during  that  period,  but  we  find  no  evidence  to  support  that 
88  w.  v«. 
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statement,  and  none  has  been  pointed  out  in  the  briefs.  We 
are  unable  to  perceive  on  what  theory  this  elaim  was  disal- 
lowed. It  is  specifically  claimed  in  the  biU,  fully  proven, 
and  is  one  of  the  issues.  If  the  support  can  be  decreed  from 
the  beginning  of  the  suit,  there  is  no  good  reason  why  it 
should  not  be  also  allowed  from  the  date  of  the  abandonment. 
We  modify  the  decree  to  the  extent  that  plaintiff  shall  be 
allowed  and  decreed  the  sum  of  $2444.15,  the  amount  expend- 
ed by  her  out  of  her  separate  property  for  her  support  and 
maintenance  from  January  1,  1918  to  May  1,  1919,  affirm 
the  decree  in  all  other  respects,  and  remand  the  cauBe. 

Affivmed,  with  modification,  and  remanded. 


CHARLESTON. 

Board  of  Education  of  Town  District,  Raleioh  Countt 
v.  j.  w.  dunkley. 

Submitted  October  11,  1921.     Decided  October  18,  1921. 

1.  Landlord  abd  Tenawt — Tenant  May  Not  Dispute  Landlord's 

Title  Without  First  Burrenderlng  Poitession. 

A  tenant  1b  not  allowed  to  dispute  tbe  title  ol  bis  landlord, 
wltboQt  first  surrendering  poasesalon;  and  while  In  poeses- 
sfon  be  may  not  collude  with  another,  wbo  claims  to  bold  an 
adTerse  or  boetUe  title,  and  thua  prejudice  the  right  of  itos- 
session  of  hjs  landlord.     <p.  251). 

2,  Same — When   Tenant  Diielaims    Under  Lease  or  Attoma    to 

One   Other  than   Landlord,   His  Possession  Becomes    Tor- 
tious and  Adverse,  and  Landlord  May  Dispossess. 
When  a  tenant  disclaims  to  hold  under  his  lease,  and  brtugs 
notice  ol  that  fact  to  his  landlord,  then  tbe  relation  of  land- 
lord and  tenant  ceases,  and  he  becomes  a  trespaaser  and  bis 
poBsesBion  is  adverse,   and  tbe  landlord  may  at  once  dlspo- 
aeaa  him.    It  the  tenant  claims  the  fee  to  be  In  another,  or  at- 
torns to  another,  he  must  give  notice  to  his  landlord,  and  then 
bis  possession   becomes   tortious  and   adverse,  and  -^be  right 
of  entry  >a  tbe  landlord  le  complete,  and  he  may  sue  at  any 
time  within  the  period  of  limitation,     (p.  251). 
8»  W.  v«. 
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3,     Same— PttroJioter  from  Landlord  Bwxeedt  aa  Landlord  of  Ten- 
ant Holding  Premises. 

A  purchaBer  ot  land  for  value  on  wtilch  there  is  a  tenant 
boldlnE  under  the  vendor  succeeds  his  vendor  as  landlord  of 
that  tenant,  unlem  there  1b  a  stipulation  to  the  contrary! 
and  if  the  tenant  desires  to  repudiate  his  tenancy  and  to 
make  hte  occupancy  advene  he  must  give  notice  thereof  to 
hla  new  landlord  and  refuse  attornment.  If  he  does  not  do  so, 
and  continues  under  the  lease  without  such  notice  and  with- 
out protest,  the  relation  of  landlord  and  tenant  continues 
and  remains  unimpaired,     (p.  263). 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  the  Board  of  Education  of  the  District  of  Town, 
Raleigh  County,  against  J,  W.  Dunkley  for  uulavful  da- 
tainer.  Verdict  and  judgment  in  favor  of  the  defendant, 
and  plaintiff  brings  error. 

Reversed  and  remanded. 

Bumgardner  &  Preston,  Ben  H.  Askworth,  David  D.  Ash- 
worth,  and  David  Lilly,  for  plaiatiff  in  error. 

C.  M.  Ward  and  W.  S.  File,  for  defendant  in  error. 
Lively,  Judge: 

From  a  verdict  and  judgment  iu  an  action  of  uulaTrful  de- 
tainer in  favor  of  the  defendant,  plaintiff  prosecutes  this 
writ  of  error. 

The  controversy  arises  over  possession  of  one  acre  of  land 
in  or  near  the  city  of  Beckley,  on  which  is  erected  a  frame 
dwelling  house.  It  appeared  that  the  Beaver  Coal  Co,  deeded 
this  tract  of  land  in  the  year  1901  to  the  Beckley  Seminary  to 
be  used  for  educational  purposes,  or  as  a  playground  or  park 
in  connection  with  the  Beekley  Seminary.  The  Beckley 
Seminary  took  possession  of  the  land  and  caused  the  brush 
and  some  timber  to  be  removed  therefrom,  and  in  the  year 
1905  erected  a  dwelling  house  thereon,  which  dwelling  bouse 
was  occupied  by  defendant  at  the  time  this  action  was  in- 
stituted. In  the  year  1907  the  Beckley  Seminary  conveyed 
this  acre  of  land  to  the  Christian  Women's  Board  of  Mis- 
sions, a  corporation,  for  educational  purposes.  A  short  time 
thereafter  this  last  grantee  erected  a  building  on  some  land 
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nearby  which  it  had  purchased  from  other  grantors,  and  con- 
ducted a  sectarian  school  therein  until  the  year  1917.  About 
the  year  1915  the  Christian  Women's  Board  of  Missions  em- 
ployed the  defendant  as  janitor  of  their  school  buildings  and 
put  him  in  possession  of  the  house  on  the  lot  of  land  in  eon- 
troversy  as  its  tenant.  He  was  paid  a  stipulated  price  per 
month,  including  the  use  of  this  dwelling  house,  for  his  ser- 
vices. In  Ocotober,  1917,  the  Christian  Women's  Board  tA 
Missions  deeded  this  one  acre  of  land  in  controversy  to  plain- 
tiff, the  Board  of  Education.  According  to  the  testimony 
of  two  members  of  the  Board  of  Edueation,  they  retained  the 
defendant  as  janitor  for  their  school  buildings  and  permitted 
bim  to  remain  in  the  dwelling  house  for  about  two  years  after 
they  obtained  title  to  the  property.  During  all  this  time  the 
Board  paid  the  electric  light,  water  and  fuel  bills  for  this 
house.  The  payment  of  these  bills  by  the  Board  is  not  iu  dis- 
pute. In  the  early  part  of  the  school  year  of  1919,  the  School 
Board  before  that  time  having  erected  a  new  school  building, 
desired  the  defendant  Dunkley  to  clean  up  the  old  Institute 
building,  for  which  he  had  previously  acted  as  janitor  and 
which  was  near  the  lot  of  land  in  controversy,  for  the  purpose 
of  using  the  same  temporarily  until  the  conRestion  of  pupils 
terminated,  and,  through  its  secretary,  Mr.  Ashworth,  "^em- 
ployed  Mr.  Dunkley  to  do  that  service,  including  janitor  ser- 
vice. For  this  service  defendant  claimed  $75.00  per  month, 
including  rent,  and  rendered  a  bill  for  7  weeks  work  amount- 
ing to  $131.25,  and  wrote  the  Board  a  letter  to  that  effect, 
saying  that  this  bill  was  due  November  Slst,  and  "I  would 
like  to  have  this  as  soon  as  possible  as  I  need  it  to  settle  my 
bills,  and  oblige,  this  statement  is  true  and  correct."  In  the 
fall  of  1919,  the  Board,  by  its  record,  directed  Mr.  Ashworth, 
its  secretary,  to  notify  defendant  to  vacate  the  property  on 
January  1,  1920.  The  secretary  testifies  that  he  verbally 
notified -defendant  to  that  effect,  and  afterwards,  about  the 
26th  or  27th  of  February,  1920,  served  a  written  notice  on  him 
to  vacate  the  house  on  or  before  the  1st  of  April,  following. 
To  collect  his  account  of  $131.25  for  cleaning  and  janitor  ser- 
vice, defendant  sued  the  Board  of  Education,  and  it  appears 
that  bis  evidence  in  that  suit  was  taken  down  by  a  shorthand 
reporter.      He  was  asked  this  question,  "What  was  your  con- 


D,^.,/=JLyCJOOJ^Ie 


248  Board  op  Education  v.  Dunklbt     [Oct.  1921 

tract  with  the  Board  of  Education t"  Answer:  "It  was 
only  a  verbal  contract.  They  were  to  pay  me  $75.00  per 
month  and  give  me  my  rent  12  monthn  a  year;  the  $75.00 
from  the  time  school  commenced  until  it  closed.  I  commenced 
generally  a  week  before  the  school  commenced  to  get  every- 
thing ready  and  then  a  week  after  school  closed  cleaning  up," 
He  was  then  asked,  "Whom  did  you  have  that  arrangement 
with!"  Answer:  "With  the  Board  of  Education."  He 
was  also  a.sked:  "Did  you  pay  the  Board  any  rent  for  July, 
August  or  September,  1919t"  Answer:  "No;  but  I 
worked  the  following  year  over  there,  all  the  year,  and  my 
rent  run  from  September  until  September."  Question: 
"You  mean  the  previous  yeart"  Answer:  "Yes,  I  mean 
the  previous  year,"  In  the  trial  of  this  unlawful  detainer 
case  the  witness  Dunkley,  the  defendant,  was  confronted  with 
this  testimony  and  asked  if  he  made  those  statements,  and 
he  replied,  "That  was  the  contract  I  had  with  the  C.  W.  B, 
M."  He  was  asked  if  he  had  made  that  statement  in  the 
former  trial  and  he  replied,  "If  that  is  my  testimony  I  sup- 
pose I  did,  but  I  was  mistaken  in  the  people  it  was  made 
with." 

Defendant,  to  maintain  the  issue  on  his  part,  testified  that 
he  had  gone  into  bis  house  in  the  year  1915  under  a  con- 
tract with  an  agent  of  the  C,  W.  B.  M.,  and  that  a  Mr. 
Howell,  who  was  the  last  agent  of  the  C,  W,  B.  M.,  went  away 
to  soil  the  property  and  that  he  was  told  by  Howell  that  the 
property  would  go  back  to  a  Mr.  T.  K.  Scott,  would  revert 
back  to  him,  and  he  was  instructed  to  look  to  Mr.  Scott  for 
directions,  and  as  hLs  landlord.  He  testified  that  he  never 
had  any  contract  with  the  Board  of  Education  with  reference 
to  renting  the  dwelling  house  in  controversy,  but  that  he 
served  as  janitor  for  their  school  buildings  in  the  year  1917 
and  1918.  He  then  testified  that  in  the  fall  of  1919  the  Board 
did  not  intend  to  have  school  in  the  old  building  and  not  hav- 
ing sufficient  room  in  the  new  building,  the  secretary  of  the 
Board  came  to  him  and  asked  him  to  clean  up  the  old  build- 
ing, which  he  did  and  acted  as  janitor  in  the  months  of  Octo- 
ber and  November,  in  all  7  weeks,  and  when  he  went  to  the 
Board  to  get  his  pay  he  was  told  that  they  would  pay  him  his 
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bill  when  he  moved  out  of  the  house,  and  he  was  notified  to 
move  out  of  the  house  by  the  first  of  the  year,  that  is,  January 
1,  1920.  He  refused  to  move  and  instituted  a  suit  at  law  to 
recover  his  salary  for  seven  weeks,  in  which  suit  he  gave  the 
foregoing  testimony.  He  testified  that  he  had  a  verbal  con- 
tract with  T.  K.  Scott  for  the  premises,  and,  being  asked 
when  this  contract  was  made,  he  could  not  remember  whether 
the  contract  was  made  before  he  received  the  notice  on  the 
25tli  of  February,  1920,  to  vacate,  or  not.  He  was  not  cer- 
tain when  that  contract  was  made.  He  testified  that  he  had 
been  paying  rent  to  Scott  but  could  not  remember  whether  he 
had  paid  any  rent  in  February,  1920,  or  not.  He  was  unable 
to  say  who  had  been  paying  the  water,  light  and  fuel  for  the 
house  up  to  March,  1920,  He  was  asked  if  he  had  ever 
been  the  tenant  of  the  Board,  and  replied,  "Not  that  I  know 
of,"  T,  K.  Seott  was  examined  as  a  witness  for  the  de- 
fendant and  introduced  into  the  evidence  a  contract  which  he 
had  made  with  the  Beckley  heirs  in  the  year  1906,  by  which 
he  was  to  survey  out  parcels  of  land  which  were  supposed 
to  belong  to  the  Beckley  heirs  and  which  had  not  been  dis- 
posed of ;  if  necessary,  to  institute  suits  to  recover  the  same, 
for  which  he  was  to  receive  a  y^  interest  in  all  of  the  lands 
so  secured  to  the  Beckley  heirs  in  that  way.  If  he  failed  in 
any  of  the  litigation  he  was  to  pay  the  costs ;  if  he  was  suc- 
cessful in  such  litigation  then  the  Beckley  heirs  were  to  pay 
14  the  costs,  and  they  were  then  to  execute  to  him  a  deed 
for  a  %  interest  in  all  of  the  lands  so  surveyed,  recovered 
and  secured  to  them.  Mr.  Scott  was  a  surveyor.  He  also 
produced  a  deed  which  he  had  executed  in  the  year  1909  to 
the  C.  W.  B,  M.,  conveying  to  that  organization  a  one-half 
undivided  interest  in  a  two  acre  tract,  which  tract  included 
the  one  acre  in  controversy,  and  which  had  a  clause  therein 
that  if  the  property  which  was  conveyed  ceased  to  be  used 
by  the  grantees  for  educational  purposes,  that  his  title,  which 
be  was  then  deeding,  should  thereby  revert  to  him.  He  also 
introduced  the  record  of  a  suit  instituted  about  the  year 
1910  or  1911  by  the  school  commissioner  against  T.  K. 
Scott  and  others,  which  was  for  the  purpose,  among  other 
things,  of  declaring  as  forfeited  to  the  State  of  West  Virginia 
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these  two  acres  of  land,  one  acre  of  which  is  the  snbject  of 
this  controversy,  for  non-entry  on  the  tax  books  in  the  nain« 
of  John  Beckley.  Such  proceeding  were  had  in  this  fioit 
that  in  about  the  year  1913  the  court  decreed  that  this  land, 
these  two  acres,  was  forfeited  to  the  State  for  non-entry  in 
the  year  1878 ;  that  the  heirs  of  John  Beckley  had  the  right 
to  redeem  within  a  certain  time  by  payii^  the  amount  of  back 
taxes ;  and  that  upon  their  failure  to  so  redeem  the  land  would 
be  sold  by  a  special  commissioner,  who  was  appointed'for 
that  purpose.  At  this  state  of  the  proceedings  the  C.  W.  B. 
M.  filed  a  petition,  claiming  that  this  two  acre  tract  belonged 
to  them  and  making  certain  allegations  with  reference  thereto, 
which  it  is  unnecessary  to  set  out  here,  and  on  that  petition 
an  order  was  entered  setting  aside  the  former  order  givii^ 
the  Beckley  heirs  the  right  to  redeem,  and  enjoining  the  com- 
missioner from  making  sale  of  the  land.  That  proceeding 
stopped  then,  so  far  as  this  tract  of  land  is  concerned.  The 
witness  T.  K.  Scott  introduced  before  the  jury  a  deed  dated 
the  15th  day  of  April,  1920,  from  the  Christian  Women's 
Board  of  Missions  to  himself,  making  a  reconveyance  to  him 
of  the  two  acre  tract,  a  one-half  interest  of  which  he  had 
deeded  to  them  in  the  year  1909.  He  then  testified  that  de- 
fendant Dunkley  was  his  tenant  and  that  he  had  made  him 
such  by  two  written  contracts,  one  executed  nr  written  about 
the  24th  day  of  February,  1920,  which  was  to  run  until  the 
following  September,  and  that  on  the  last  date  a  new  contract 
had  been  made  which  extended  the  lease  to  March  1,  1921.  It 
will  be  observed  that  this  first  contract  was  executed  just  about 
the  time  the  notice  of  the  Board  of  Education  to  give  posses- 
sion of  the  property  was  served  on  Dunkley.  A  motion  was 
made  to  strike  out  and  exclude  from  the  jury  all  of  the  testi- 
mony of  Scott,  and  the  documentary  evidence  introduced  by 
him,  (he  deeds  and  school  land  proceedings,  which  motion 
was  overruled  and  to  which  ruling  plaintiff  excepted. 

The  court  seemed  to  be  under  the  impression  that  the  best 
title  to  the  land  would  control  the  possession  thereof,  and 
tried  the  case  on  that  theory.  Three  instructions  were  given 
for  defendant,  which  proceeded  upon  that  theory,  all  of  which 
were  objected  to  by  the  plaintiff,  and  it  will  only  be  neces- 
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sary  to  refer  to  one  of  the  mstmctione  to  show  apon  what 
theory  the  court  proceeded.      Instruction  No.  2  is  as  follows : 

"The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  Christian  Woman's  Board  of  Mis- 
sions, held  the  land  on  cootroversy  in  this  case  under  a 
deed  from  Beaver  Coal  Company  and  also  under  a  deed 
from  T.  K.  Scott,  and  at  the  time  it  reconveyed  the  laud 
so  purchased  by  it  from  the  said  Beaver  Coal  Company 
to  the  Board  of  Education  of  Town  District  and  also  at 
the  time  it  reconveyed  the  land  which  had  been  conveyed 
to  it  by  T.  K.  Scott  back  to  the  said  T.  K.  Scott,  then 
the  right  to  possession  of  the  said  land  depends  upon  the 
title  to  the  same  and  unless  the  jury  believes  that  the 
said  plaintiff  has  proved  by  a  preponderance  of  evidence 
that  its  title  is  a  better  title  than  the  title  claimed  by 
the  defendant  J.  W.  Dunkley  they  will  find  for  the  de- 
fendant T.  K.  Scott." 

It  will  be  observed  that  the  plaintiff  and  its  predecessors 
in  title  had  possession  and  occupancy  of  this  one  acre  tract 
since  the  year  1901.  It  is  not  necessary  to  say  in  this  pro- 
ceeding whether  its  title  was  good  or  bad.  There  is  no  con- 
troversy over  the  fact  that  from  the  year  1915  defendant  was 
the  tenant  of  the  Christian  "Women's  Board.  He  says  so 
eipressly  in  his  testimony.  When  confronted  with  this  former 
testimony  in  the  suit  to  recover  for  his  services  rendered  in 
the  fall  of  1919  as  janitor  in  the  old  building,  in  which  he 
had  stated  that  his  occupancy  was  under  the  Board  of  Eda- 
cetion,  he  said  again  that  he  had  meant  to  say  that  his  con- 
tract was  with  the  C.  W.  B.  M.  Being  the  lessee  and  tenant 
of  the  C,  W.  B.  M,  at  the  time  they  sold  and  delivered  posses- 
sion of  the  property  to  the  Board  of  Education  in  1917,  by 
operation  of  law  he  became  the  lessee  and  tenant  of  the  pur- 
chaser. At  common  law  this  was  not  true.  A  tenant  neither 
owed  fealty  nor  rent  to  the  assignee  until  he  had  assented 
to  the  assignment  by  attorning  to  the  purchaser.  However, 
to  remedy  this  inconvenient  principle  of  the  common  law,  a 
gtetote  was  passed,  4th  Anne  chap.  16,  which  made  assign- 
ments   of  reversions  valid  in  all  cases  without  attornment. 
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This  statute  has  been  held  to  be  effective  in  the  states  which 
have  adopted  the  common  law.  24  Cyc.  p.  1173-4.  Under 
section  1  of  chap.  93  of  the  Code,  a  grantee  of  any  land  let 
to  lease  shall  enjoy  against  the  lessee  the  like  advantage  by 
action  or  entry  for  any  forfeiture  or  by  action  upon  any 
covenant  or  promise  in  the  lease  which  the  grantor  might  have 
enjoyed.  The  possession  is  the  gist  of  this  controversy 
and  not  the  title  to  the  land.  It  is  not  material  to  inquire 
who  has  the  superior  title,  Scott  or  the  Board.  Section  1, 
chap.  89,  Code,  expressly  says  that  if  the  entry  is  lawful  or 
peaceable  and  the  tenant  shall  retain  the  possession  of  the  land 
after  his  right  has  expired  without  the  consent  of  him  who  is 
entitled  to  the  possession,  the  party  so  turned  out  of  possession, 
no  matter  what  right  or  title  he  had  thereto,  or  the  party 
against  whom  such  possession  is  unlawfully  detained,  may 
within  three  years  after  such  unlawful  detainer,  sue  etc.  It 
is  elementary  that  the  tenant  cannot  dispute  the  title  of  his 
landlord.  In  a  suit  for  unlawful  detainer  against  a  tenant 
it  is  not  necessary  for  the  landlord  to  show  any  title.  An 
acknowledgment  by  the  tenant  that  he  went  into  possession 
under  the  landlord  is  sufficient  to  entitle  the  landlord  to  re- 
cover the  possession.  Defendant  could  not  dispute  the  title 
of  the  Christian  Women's  Board,  nor  will  he  be  permitted  to 
dispute  that  of  its  immediate  successor,  the  plaintiff  in  this 
case.  Stover  v.  Davis,  57  W.  Va.  196 ;  Vass  v.  King,  33  W.  Ta. 
236;  Tiffany,  Landlord  and  Tenant,  (1910  Ed.)  sec.  209.  It 
is  reasonably  clear  that  defendant  admitted  his  tenancy  by 
special  contract  with  the  Board  wben  he  testified  in  the  suit 
to  recover  his  janitor 's  services,  and  wherein  he  rendered  his 
account,  including  his  rent.  His  claim  that  in  this  suit  he 
was  talking  about  a  contract  he  had  with  the  Christian  Wo- 
men's Board  does  not  relieve  him,  for  he  could  not  dispute  the 
title  in  that  way.  Moreover,  Scott  bad  no  title  to  this  land 
in  1917 ;  his  title,  if  it  can  be  called  such,  was  not  obtained 
until  the  spring  of  1920,  when  the  lot  was  reeonveyed  to  him. 
He  has  had  no  possession  and  attempts  to  get  possession  by 
entering  into  a  written  contract  with  Dunkley  about  the  time 
that  the  Board  of  Education  is  trying  to  put  Dunkley  off.  If 
defendant  desired  to  change  hia  fealty  and  hunt  up  another 
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landlord  after  the  Board  had  given  him  notice  verbally  or  by 
writing  to  vacate  the  premises,  it  was  his  dnty  to  first  sur- 
render possession  to  those  under  whom  he  bad  been  holding. 
He  eannot  render  bis  possession  adverse  except  by  a  disclaimer 
and  the  assertion  of  an  adverse  ripbt  brought  home  to  hia 
landlord.  "If  he  takes  a  secret  lease  or  conveyance  for  the 
land  from  a  third  party  claimii^  to  be  the  owner,  without  the 
knowledge  of  hb  landlord,  the  character  of  his  possession  will 
not  be  changed.  So  an  adverse  claimant,  who  gets  into  pos- 
session of  the  land  by  tampering  with  the  tenant,  cannot  re- 
sist the  landlord's  claim  where  the  tenant  himself  could  not." 
Toss  V.  King,  supra;  Harman  v.  Lambert,  76  W.  Va.  370. 
But  it  is  claimed  by  defendant  that  Howell,  the  agent  of  the 
Christian  Women's  Board,  told  him  when  the  property  was 
sold  to  plaintiff  in  1917,  that  be  should  look  to  Scott.  That 
direction  cotild  not  avail  against  the  Board.  It  does  not 
appear  that  any  reservation  of  that  kind  came  to  the  knowl- 
edge of  the  Board,  and  the  possession  delivered  to  the  Board 
was  the  possession  of  the  grantors  under  which  defendant  held 
his  tenancy.  If  defendant  then  desired  to  attorn  to  Scott,  it 
was  his  duty  to  so  notify  the  Board,  He  did  not  do  so,  nor 
did  he  recognize  Scott  as  his  landlord  nor  pay  rent  to  him  un- 
til the  Board  had  notified  him  to  vacate,  when  he  immediately 
enters  into  a  written  lease  from  Scott,  and  b^ns  paying  him 
rent.  During  all  of  his  tenancy  the  Board  paid  for  water, 
light  and  fuel  for  the  dwelling.  Suppose  he  bad  made  no 
agreement  with  the  Board  except  to  act  for  it  as  janitor,  and 
that  the  two  members,  who  testified  that  his  rent  was  in- 
eluded  as  a  part  of  his  wages,  were  mistaken.  The  simple 
fact  that  he  was  in  the  house  as  a  tenant  of  its  grantor  when 
it  bought  the  property  and  took  possession  would  preclude 
him  from  denying  the  tenancy  unless,  at  that  time,  he  served 
notice  that  he  was  holding  under  another  landlord.  It 
would  be  presumed  that  he  was  continuing  as  tenant.  "Wlen 
a  tenant  remains  in  possession  after  the  expiration  of  his 
original  term,  by  permission,  the  implication  is  that  he  con- 
tinues in  possession  under  the  conditions  of  the  former  de- 
mise." Hobbs  V.  Baiory,  86  Md.  68;  Kendall  v.  Moore,  30 
Me.  327 ;  Commissioner  v.  Clark,  16  TiflE.  (1^.  Y.)  251.      If  de- 
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fendant  then  desired  to  repudiate  his  teoaney  and  assert  that 
he  was  holding  under  another  landlord,  that  fact  should  ha^e 
been  brought  home  to  the  Board,  and  then  the  relation  of 
landlord  and  tenant  would  have  ceased,  and  it  would  have 
been  the  duty  of  the  Board  to  evict  him  within  the  statutory 
time.  Then  his  possession  during  the  statutory  time  (3  years) 
would  have  been  adverse  and  tortious.  WUd  V.  Surpell,  10 
Gratt  405 ;  MUler  v.  WUliams,  15  Gratt.  213 ;  Stover  v.  Davis, 
57  "W.  Va.  196. 

There  is  no  evidence,  even  of  an  inferential  character,  in 
the  record  that  defendant  ever  repudiated  his  tenancy  under 
the  Christian  Women's  Board,  or  under  its  successor  in  title, 
the  plaintiff,  or  ever  recognized  or  proclaimed  Scott  as  his 
landlord  until  after  the  notice  to  vacate.  When  he  refused 
possession  this  suit  promptly  followed.  He  will  not  be  al- 
lowed to  deny  the  title  and  possession  under  which  he  to<^ 
his  tenancy.  It  follows  that  the  defense  of  adverse  title  in 
Scott  relied  upon  is  not  available  in  this  action,  and  the  evi- 
dence thereof  should  have  been  rejected ;  and  that  the  instmc- 
tions  based  on  that  defense  should  have  been  refused.  The 
judgment  is  reversed,  verdict  set  aside  and  a  new  trial 
awarded. 

Reversed  and  remanded. 


CHARLESTON. 

Wood  &  Brooks  Co.  v.  D.  E.  Hbwit  Lumber  Co, 
Submitted  October  4,  1921.    Decided  October  18,  1921. 

1.  Sales — Written  Offer  to  Pwohate  Lvmber  Does  Not  Become 

Contract  Until  Accepted. 

An  offer  in  writing  to  purchase  lumber  to  be  manufactured 
and  delivered  by  the  offeree,  not  algatfi  by  blm,  does  not  be- 
come a  contract  until  he  accepts  It.     (p.  2G7). 

2.  Same — Acceptance  Need  Not  be  Actwal.  But  i>  Inferable  from 

Conduct. 

Acceptance  to  enlarge  such  an  offer  into  a  contract  need 

not  be  actual,  It  may  be  Inferred  from  the  acts  and  conduct 

of  the  offeree  In  respect  thereof,  (p.  257). 
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3.  Same — Shipmrnt  of  Lumber  PttriAtant  to  Offer, 

A  partial  aod  reasonably  prompt  shipment  by  tlie  offeree  ol 
more  than- half  o[  the  quantity  and  quality  of  lumber  pu)^ 
ehaaed  for  delivery,  and  delivered  to  and  accepted  by  the  at- 
feror,  pureuaut  to  the  terms  and  conditions  of  the  oiler, 
amounts  to  an  acceptance  by  the  offeree,     (p.  260). 

4.  F&AVoa,  SxATUTK  oi" — Performance  of  Part  of  Offer  of  Bale 

Held  Not  SKfflment  to  Obviate  InhiMlion  of  Statute. 

Performance  In  part  of  an  offer  to  purchase  lumber  to  be 
manufactured  and  delivered  by  the  offeree  as  required  by  the 
offer,  when  not  algned  by  tbe  offeree,  la  not  snfflclent  to  obvi- 
ate the  inhibition  of  the  statute  of  frauds,  clause  7,  chapter 
98.  Code.     (p.  2&»). 

fi.  Same — Contract  in  Writing  Not  Signed  at  Bequirea  Not  Inr 
hibited  UnlesM  it  Appeari  Therefrom  That  it  Does  Not  Per- 
mit of  Performance  Within  Year. 

Clause  7,  chapter  SS,  Code,  does  not  Inhibit  an  action 
based  on  a  breach  of  a  contract  In  writing,  not  signed  by  de- 
fendant, as  therein  specified,  unless  It  should  appear  from 
the  terms  and  conditions  thereof  that  the  contract  does  not 
admit  of  performance  within  a  year  from  Us  date.     (p.  258). 

6.  Saue — Wri((en   Offer  to  Purchme  Lumber  Held  Not   Within 

Statute. 

Where  a  written  offer  bearing  date  in  October,  to  purchase 
lumber  of  a  prescribed  quantity  and  quality  to  be  manufac- 
tured by  the  offeree  In  the  ensuing  winter  months  for  de- 
livery during  the  following  summer,  It  is  not  within  the  in- 
hibition of  clause  7  of  the  statute  of  frauds,  chapter  S8,  Code, 
(p.  368). 

7.  Saus — Evidence  of  Acguieacence  in  Delay  Held  Competent  i» 

Action  for  Breach. 

Where  a  contract  for  the  purchase  of  lumber  to  be  manu- 
factured and  delivered  by  defendant  within  the  time  and  upon 
the  terms  and  conditions  therein  specified  Is  breached  by  him 
a  few  years  after  the  expiration  of  the  time  limit,  each  of 
the  parties  thereto  acquiescing  in  the  delay  durtng  such 
period,  the  etatutory  limitation  not  applying  and  plaintiff, 
though  diligent,  was  unable  to  purchase  lumber  of  the  bind 
and  character  prescribed  In  the  contract  within  the  year  the 
breach  occurred,  tor  delivery  that  year,  but  could  and  did  pur- 
chase It  for  delivery  the  nest  year,  the  evidence  showing 
the  facts  to  be  as  stated  was  competent  and  Justlflable.  (p. 
283). 
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8.  Fbaudb,  Statltk  of — PoHponemenl  of  Completion  Ac<iitie»ced 

in  Does  Not  Prevent  Plaintiff's  Suing  for  Breach.  Where 
Full  Performance  within  Year  wo«  Possible. 
PoBtponement  of  the  completion  ot  a.  contract  concurred  and 
acquiesced  in  by  tbe  parties  thereto  does  not  affect  the  right 
ot  the  plaintm  to  sue  for  its  brea£h,  where  full  performance 
within  a  year  from  its  date  was  possible,  and  the  parties  con- 
templated compliance  within   that  time.     (p.  263). 

9.  CosTiNUAHCE — Defendants  Motion  Because  of  ATaendtnent  of 

Declaration  teas  Properly  Rejected  Where  Not  Showing  Bote 

he  Might  Ic  Prejudiced. 

A  motion  for  a  continuance,  predicated  upon  an  amend- 
ment of  a  declaration  to  admit  proof  Introduced  by  plaintiff 
during  the  early  stages  of  the  trial,  properly  is  rejected 
where  defendant,  although  objecting  to  the  amendment,  pro- 
ceeds with  the  trial  without  showing  In  what  respect,  If  at  all, 
he  Is  likely  to  be  prejudiced  by  a  continuation  of  the  trial 
thus  b^un.     (p.  266). 

10.     CoNTBACTS — Where  Evidence  is  Conflicting  as  to  Existence  of 
Contract,  Question  is  for  Jury, 

Where  plaintllT  affirms  and  defendant  denies  the  existence 
ot  a  contract  binding  upon  both  of  them,  and  each  introduces 
evidence  upon  that  phase  of  the  controversy,  consisting  ot 
letters  and  acte  and  conduct  of  the  parties  pertahiing  thereto, 
thereby  producing  a  conflict,  the  question  ot  the  existence 
of  such  contract  la  for  the  Jury  to  determine,  and  an  instruc- 
tion submitting  that  question  to  them  for  determination  la 
not  erroneous  when  properly  prepared,     (p.  267). 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Wootl  &  Brooks  Company  against  D.  E.  Hewit 
Lumber  Company.  Verdict  for  plaintiff  set  aside,  and  plain- 
tiff brinffS  error. 

Reversed,  verd-kt  reinstated,  and  judgment  entered 
for  plaintiff. 

L.  L.  Wilson  and  Geo.  8.  Wallace,  for  plaintiff  in  error. 
Fitzpatrick,  Campbell,  Brown  d'  Davis,  for  defendant  in 

Lynch,  Judge: 

The  trial  court  set  aside  a  verdict  for  plaintiff  in  an  action 
for  damages  for  a  breach  of  au  alleged  contract,  in  the  form 
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of  an  order,  for  the  sale  and  delivery  of  lumber,  the  order  be- 
ing as  follows : 

Wood  &  Brooks  Co., 
Ontario  St.,  Buffalo,  N.  Y., 

Oct.  18,  1915. 
D.  E.  Hewit  Lumber  Co., 
Huntington,  W.  Va. 
Please  enter  our  order  for  the  following : 
Ship:     N.  Y.  C.  &  St.  L. 

Via :    Ship  to  Black  Rock  Station,  Buffalo,  N.  Y. 
500,000  feet  5-4  basswood,    white    No.    1    common    and 
better,  all  white  one  face  80%  white  the  other,  suitable 
for  piano  keys,  subject  to  our  inspection  at  point  of  ship- 
ment. 

Price  $39.00  delivered  Buffalo,  2%  cash  10  days  from 
receipt  of  car.  1916  delivery. 

If  you  can  not  deliver  as  ordered,  please  advise  us 
immediately. 

WOOD  &  BROOKS  COMPANY, 

Per.  N.  R.  Luther. 

Defendant  below  and  in  error  neither  signed  nor  formally 
accepted  the  order,  and  for  these  and  other  reasons  denies  lia- 
bility on  the  grounds  that  if  the  order  be  a  contract  it  does 
not  on  its  face  require  performance  within  a  year  from  ita 
date,  wherefore  it  is  void  under  clause  7  chapter  98,  Code, 
The  order  considered  apart  from  the  correspondence  between 
the  parties  to  the  action,  and  their  acts  and  conduct  respecting 
the  transaction  may  be  subject  to  the  criticism  urged  against 
it.  While  it  requires  delivery  in  1916,  the  requirement 
could  have  been  fulfilled  after  October  18  of  that  year.  But 
the  correspondence  throws  light  upon  the  intent  of  the  parties 
as  to  the  order. 

It  is  an  offer  to  purchase  basswood  timber,  and  if  accepted 
directly  or  inferentially  it  becomes  a  binding  contract  to  de- 
liver the  timber  called  for,  whether  signed  or  not  signed  by 
the  offeree,  if  viewed  in  the  light  of  the  subsequent  corres- 
pondence, the  acts  of  the  parties,  and  the  usages  and  customs 
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of  business  of  that  character  there  is  disclosed  an  intention 
on  the  part  of  each  of  them  to  comply  with  its  terms.  If  the 
contract  could  have  been  performed  within  a  year  from  its 
date,  It  is  not  within  the  terms  of  the  atatnte. 

Decisions  construing  the  statute  show  a  tendency  to  limit 
its  application  to  contracts  which  can  not  by  a  reasonable  and 
fair  interpretation  admit  of  performance  within  a  year, 
Franklin  Sugar  Co.  v.  Taylor,  37  Kan.  435  j  cases  cited  25  R. 
C.  L,  454,  or  in  which  it  affirmatively  appears  that  perform- 
ance can  not  be  had  within  that  time.  Walker  v.  Johnson,  96 
II.  S.  424.  Our  authorities  sustain  and  strengthen  this  view, 
"An  oral  contract  which  may,  in  any  possible  event,  be  fully 
performed  according  to  its  terms  within  a  year,  is  not  within 
clause  7  of  the  statute  of  frauds,"  MeClanakan  v,  Otto-Mar- 
met  Coal  Mining  Co.,  74  W.  Va.  643 ;  and  "A  verbal  contract 
the  terms  of  which  do  not  expressly  provide  for  performance 
beyond  a  year  or  by  fair  and  reasonable  construction  contain 
anything  inconsistent  with  complete  performance  within  that 
time,  is  not  within  the  statute  of  frauds."  Reckley  v.  Zinn, 
74  W.  Va.  43. 

As  plaintiff's  letter  of  October  18,  1915,  that  also  being 
the  date  of  the  order,  contains  nothing  which  indicates  that 
more  than  a  year  is  to  be  required  for  completing  the  contract, 
and  as  A.  M.  Hewit,  the  secretary  and  treasurer  of  the  de- 
fendant company,  admits  that  the  quantity  of  lumber  to  be 
furnished  was  a  small  order,  or  as  he  says,  not  more  than 
6%  of  the  annual  capacity  of  the  defendant's  plant,  and  that 
the  quantity  could  have  been  out  and  shipped  before  the 
summer  of  1916,  the  contract  could  not  be  considered  as 
one  necessitating  more  than  a  year  for  its  performance. 

The  fact  that  because  of  a  series  of  delays,  more  or  less 
willingly  acquiesced  in  by  plaintiff,  the  deliveries  were  as  a 
matter  of  fact  continued  for  more  than  a  year  is  immaterial ; 
it  is  the  fact  that  the  contract  could  have  been  performed 
within  the  necessary  twelve  months  that  carries  the  con- 
tract without  the  statute.  Ford  Lbr.  &  Mfg.  Co.  v.  Cohh, 
138  Ky.  174  S.  W.  763 ;  Van  Woert  v.  Albany  (&  S.  E.  Co., 
67  N.  y.  538;  Reynick  v.  Allington  tf-  Curtis  Mfg.  Co.,  179 
Mich.  630,  146  N.  W.  252.    Nor  does  the  statute  apply  to  an 
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obligation  not  in  writing  to  pay  money,  though  payment 
is  not  to  be  made  within  one  year.  Rake's  Adm'r  v.  Pope,  7 
Ala.  161 ;  Reed  v.  Gold,  102  Va.  37,  45  S.  E.  868 ;  Hodgens  v. 
Skullz,  92  111.  App.  84;  Dant  v.  Head,  90  Ky.  255,  13  S.  W. 
1073,  29  A.  S.  R.  369. 

It  ia  urged  by  defendant  that  the  parties  by  the  order  aud 
correspondence  matiifested  an  intention  to  extend  perform- 
ance over  a  time  exceeding  the  statutory  period. 
Neither  the  offer  nor  defendant's  letters  warrant  such  con- 
struction, as  the  former  construed  in  connection  with  the 
acts  of  defendant  rather  evince  a  purpose  to  consummate 
the  sale  within  the  twelve  months.  In  fact  Mr.  Hewit  in  his 
letter  of  September  7,  1916  admits  that  such  was  his  inten- 
tion, but  this  feature  we  regard  as  indecisive.  "Intention  or 
expectation  of  the  parties  is  immaterial."  McClanahan  v. 
OHo-Marmet  Coal  tC  Mining  Co,,  cited.  All  the  cases  cited  by 
defendant  to  sustain  its  contention  seem  to  involve  contracts 
which  on  their  face  have  their  performance  postponed  beyond 
a  year.  Such  contracts  are  of  course  within  the  statute.  3 
Minor's  Inst.  (2nd.  Ed.)  196. 

That  the  sufficiency  of  the  memorandum  may  be  gathered 
from  letters  and  writings  and  not  from  parole  evidence  is  well 
settled.  Rahm  v.  Klerner  d'-  Sons.  99  Va.  10,  37  S.  E.  292,  but 
it  is  equally  true  that  an  offer  in  the  form  of  a  letter  and  an 
acceptance  in  like  form  may,  if  each  refers  to  the  same  sub- 
ject, be  sufficient  to  constitute  the  writing  called  for  by  the 
statute.  2  Page,  Contracts,  Sec.  1321 ;  Smith,  Law  of  Frauds, 
p.  566.  In  defendant's  letter  last  referred  to,  written  some 
three  months  after  the  first  of  several  shipments  of  timber 
in  June,  1916.  pursuant  to  the  order,  appears  the  following 
clause:  "When  we  took  this  order  for  500,000  feet  we  ex- 
pected to  cut  that  much  this  year."  This  letter,  properly 
signed  by  defendant,  is  strongly  suggestive  of  a  completed 
memorandum. 

Defendant's  statement  that  part  performance  does  not 
take  a  contract  out  of  the  statute  seems  quite  correct,  the 
law  on  that  point  being  very  well  presented  in  a  mono- 
graphic note  appended  to  Diamond  v.  Jacguith,  L.  R.  A. 
1916  D,  880  at  886,  as  follows ;    "The  rule  that  part  perf orm- 
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ance  will  prevent  the  operation  of  the  statute  so  far  as  per- 
formance has  gone,  ean,  by  the  nature  of  things,  have  no 
application  to  actions  for  breach  of  contract.  In  such  actions 
recovery  is  based  not  upon  That  has  been  done  under  the 
contract,  but  upon  the  loss  accruing  from  what  has  not  been 
done.  Therefore,  even  in  jurisdictions  which  have  adopted 
that  rule,  there  can  be  found  no  ground  upon  which  to  base 
a  right  of  recovery  for  the  breach  of  a  contract  not  to  be 
performed  within  a  year."  Many  cases  are  there  cited  in 
support  of  this  rule.  But  the  principle  thus  stated  has  no 
application  here,  because  plaintiff  has  not  found  it  necessary 
to  rely,  and  has  not  relied  upon  part  performance  as  taking 
the  case  out  of  the  express  provisions  of  the  statute.  Per- 
formance in  part  only  reenforees  the  conclusion  predicated 
upon  writings  passed  between  the  parties  touching  the  matter 
out  of  which  the  litigation  has  arisen. 

The  proposal  was  to  buy  bas.swood  timber  for  1916  delivery, 
and  as  such  it  was  a  valid  offer  to  purchase,  and  the  acts 
of  defendant  in  cutting  and  shipping  part  of  the  timber, 
viewed  in  the  light  furnished  by  the  written  correspondence, 
constituted  an  effective  acceptance  or  ratification  of  the  offer. 
They  therein  satisfied  the  requirements  of  the  statute  and 
defendant  is  liable  for  any  loss  sustained  by  plaintiff  by 
non-compliance  with  its  terms. 

One  contention  of  defendant  is  (page  11,  brief)  that  no 
contract  was  ever  consummated,  and  that  any  subsequent 
shipments  of  timber  were  by  virtue  of  later  understand- 
ings. This  argument  is  founded  upon  the  theory  that  an 
offer  to  ripen  into  a  contract  must  be  accepted  within  the 
time  specified,  and  if  no  time  is  specified,  then  within  a  reason- 
able time,  with  the  further  contention  that  the  offer  was  not 
accepted  within  a  reasonable  time,  and  that  its  acceptance 
having  been  delayed  indefinitely  there  could  be  no  assent 
to  its  terms  and  no  agreement  to  perform  its  obligations. 
So  far  as  defendant's  exposition  of  the  law  is  concerned 
it  seems  correct.  Haniy  v.  Watterson,  39  W.  Va.  214;  1  Page 
Contracts,  See.  139,  cases  cited,  note  5.  In  the  application 
of  these  principles,  however,  defendant  appears  to  stress 
too  heavily  the  failure  on  his  own  part  to  immediately  notify 
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plaintiff  of  hia  assent  to  the  offer.  While  there  has  been 
some  practical  difficulty  in  applying  the  doctrine,  courts  have 
generally,  though  not  universally,  held  that  an  offer  to  buy 
becomes  a  binding  agreement  when  the  offeree  performs  an 
act  from  which  acceptance  may  be  implied.  35  Cyc.  52 ;  Col- 
gin  V  Hanty,  6  Leigh  (Va.)  85.  It  follows,  therefore,  thai 
since  plaintiff's  offer  prescribed  no  specific  form  of  acceptj 
ance,  it  may  be  implied  from  conduct  as  well  as  from  wordsj 
1  Page,  Contracts,  Sec.  188 ;  Clark,  Contracts,  p.  24. 

The  record  shows  that  defendant  notified  plaintiff  by  letter, 
dated  April  H,  1916,  that  12  cars  of  basawood  were  ready 
for  ahipment,  and  desired  that  the  inspector,  Mr.  Pratt,  be 
sent  down  from  Buffalo  to  pass  upon  its  quality.  As  plain- 
tiff did  not  want  the  wood  so  early  in  the  season,  the  inspec- 
tor was  not  sent  at  once,  for  which  reason  the  first  car  was 
not  shipped  until  June  14,  between  which  time  and  June  24, 
9  cars,  containing  160,490  feet  of  timber  were  delivered  to 
the  carrier  and  later  accepted  by  plaintiff.  Such  unquali- 
fied act  on  the  part  of  defendant  was  surely  sufficient  to  indi- 
cate to  plaintiff  an  intent  to  perform  the  contract  according 
to  its  terms.  The  law  is  settled  that  the  shipment  of  a  part 
of  an  order  of  goods  is  an  acceptance  of  the  whole  order. 
1  Page,  Contracts,  Sec.  156;  Monarek  Portland  Cement  Co. 
V.  Creedon,  94  Neb.  185, 142  N.  W.  906.  It  was  shown  in  the 
proof  that  it  is  customary  to  cut  the  timber  in  the  winter 
when  there  is  no  sap  in  the  trees,  and  ship  the  lumber  in  the 
following  summer.  That  such  was  the  custom  defendant 
knew,  and  plaintiff  relied  on  it,  as  appears  by  the  letter  of 
April  7,  1916,  in  which  it  is  stated:  "We  shall  not  accept 
any  basswood  from  anyone  until  the  month  of  June,  which  is 
none  too  late  for  it  to  have  dried  out  properly  for  shipment." 
Shipments  prior  to  the  spring  or  early  summer  of  1916  would 
seem  under  such  circumstances  and  usage  to  have  been  nn- 
Qsnal  and  unwarranted.  It  seems,  therefore,  that  the  ship- 
ments made,  even  without  any  notice  to  the  buyer  are,  to 
say  the  least,  strongly  indicative  of  an  intention  to  effectuate 
a  valid  acceptance  of  the  offer.  35  Cye.  55,  cases  cited.  As 
stated  in  Page  Contracts,  Sec.  156,  decisions  which  reach  dif- 
ferent results  are  generally  founded  on  differences  in  the 
89  w.  v.. 

D,^.,/=JbyCJOOJ^lC 


262  Wood  &  Brooks  Co.  v.  Lumber  Co.    [Oct.  1921 

wording  of  the  orders,  trade  usages,  or  other  circamstancea 
not  present  here. 

There  is  an  additional  circumstance  to  be  considered  in  this 
connection  which  strengthens  plaintiff's  position,  and  that  is 
the  statement  in  its  letter  of  October  18,  1915,  as  follows: 
'j'  If  you  can  not  deliver  as  ordered,  please  advise  us  immedi- 
lately. "  While  it  is  a  general  rule  of  law  that  acceptance 
'  may  not  be  inferred  from  mere  silence,  such  silence  under 
some  circumstances  may  be  taken  as  some  evidence  of  assent. 
Particularly  is  this  true  in  case  the  offer  states  that  accept- 
ance will  be  assumed  in  case  there  is  no  reply.  While  plain- 
tiff's request  for  a  reply  in  case  delivery  was  impossible  does 
not  say  that  acceptance  would  be  assumed,  it  is  possible  that 
defendant  may  mave  regarded  it  in  that  light.  In  view  of 
this  eireumstance,  the  former  dealings  between  the  parties, 
the  custom  of  the  trade  to  deliver  no  basswood  during  the 
winter  months,  it  was  reasonable  that  plaintiff  should  have 
recognized  that  defendant's  silence  might  possibly  have 
meant  an  assent.  On  this  subject  see  Williston,  Contraeta, 
Sec.  91  A. 

At  any  rate,  it  is  apparent  that  plaintiff,  when  accepting 
the  timber  shipped,  regarded  the  offer  as  in  force,  and  that, 
according  to  a  recent  English  decision  (1913)  is  evidence 
upon  the  question.  Morrell  v.  Sttidd  £■  Millington,  2  Ch. 
Div.  648. 

Plaintiff's  right  to  recover  for  the  loss  sustained  because 
of  defendant's  failure  to  deliver  lumber  of  the  character 
described  in  the  order,  and  at  the  time  and  place  therein 
specified,  is  strengthened  further  and  in  effect  conclusively 
hy  the  admission  of  both  plaintiff  and  defendant  that  they 
intended  the  order  to  be  filled  within  a  year  from  its  date, 
and  that  it  could  have  been  filled  within  that  time.  Sach 
being  their  intentions  with  respect  to  performance,  defend- 
ant's ability  to  perform  within  a  year,  and  its  performance 
in  part  within  that  time  considered  in  connection  with  all 
the  facts  and  circumstances  developed  hy  the  proof,  includ- 
ing the  correspondence,  put  the  contract  beyond  the  oper- 
ation of  the  statute. 

Defendant  professes  to  perceive  serious  error  in  the  jury's 
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aseessment  of  damai^es  carried  iDto  the  verdict.  As  the  po- 
sition so  taken  involves  various  aspects  of  the  facts  pre- 
sented, a  further  review  of  the  record  is  necessary. 

Plaintiff's  original  offer  contemplated  prompt  delivery  of 
the  basswood  lumber.  As  a  matter  of  fact,  only  160,490  feet 
were  shipped  in  1916,  and  by  letter  dated  September  7,  of 
that  year,  Mr.  Hewit  advised  plaintiff  that  although  be  bad 
expected  to  cut  the  full  500,000  feet  "this  year",  labor 
troubles  had  so  far  retarded  the  pr<^ress  of  defendant's  work 
that  it  had  been  impossible  to  reach  that  boundary  of  timber 
wherein  defendant's  basswood  was  located.  This  explana- 
tion he  followed  by  a  reminder  that  basswood  had  advanced 
several  dollars  in  price,  and  concluded:  "We  hope  you  will 
not  compel  us  to  furnish  stock  next  year  at  these  old  prices 
on  the  last  year's  contract."  On  September  19,  plaintiff 
replied,  denying  a  charge  of  defendant  that  they  were  paying 
higher  prices  to  other  people  for  basswood,  expressing  some 
dissatisfaction  that  defendant  had  not  shipped  a  larger  quan- 
tity during  the  year,  and  insisting  upon  completed  perform- 
ance during  1917.  Defendant  answered:  "We  will  let  the 
order  stand  as  it  is  and  cut  all  the  5-4  basswood  we  possibly 
can  on  your  order."  These  letters  are  the  beat  evidence  of 
the  understanding  of  the  parties  in  regard  to  the  contract 
during  1917.  True,  several  letters  were  exchanged  in  Janu- 
ary, but  those  of  the  plaintiff  merely  expressed  disappoint- 
ment at  defendant's  failure  to  give  more  definite  informa- 
tion as  to  the  amount  of  lumber  of  the  kind  ordered  plaintiff 
might  expect  during  the  year,  and  those  of  defendant  ex- 
plained the  impossibility  of  forecasting  the  quantity  accu- 
rately. The  letters  of  March  and  April  dealt  principally  with 
the  details  of  shipment  of  the  1917  deliveries  and  the  dis- 
patching of  Mr.  Pratt  to  inspect  the  lumber,  preparatory  to 
its  shipment.  Defendant's  letter  of  July  3,  however,  be- 
sides advising  plaintiff  that  4  cars  were  ready  for  shipment 
added  "this  will  be  all  we  will  have  this  year."  Plaintiff's 
reply  of  July  6  again  expressed  disappointment  at  the  small 
quantity  shipped  and  concluded:  "Perhaps  you  are  plan- 
ning to  cut  it  in  the  coming  season  instead,  will  you  please 
advise  us  immediately  concerning  thisT"    Defendant,  in  ans- 
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wering  this  letter  three  days  later,  ignored  this  inqairy,  and 
nothing  further  passed  between  the  parties  as  to  the  continu- 
ance of  the  contract  until  April  6,  1918,  when  plaintiff  wrote, 
asking  when  defendant  desired  Mr.  Pratt  to  inspect  the  lum- 
ber and  how  much  of  it  would  be  shipped  during  the  season. 
Defendant  replied  on  April  18,  just  eight  months  after  the 
last  car  was  shipped,  stating  that  all  lumber  was  being  sold 
to  the  government,  and  that  "You  must  realize  that  we  could 
not  ship  lumber  to-day  at  prices  made  in  1915."  This,  we 
believe,  was  the  first  intimation  plaintiff  had  that  defendant 
did  not  contemplate  shipping  all  of  the  baaswood  called  for  in 
the  order.  From  this  time  forward  plaintiff  was  at  liberty 
to  consider  the  contract  breached  by  defendant.  As  appears 
from  the  testimony  of  Mr.  Luther,  secretary  of  the  plain- 
tiff company,  he  "immediately  got  busy  and  made  inquiries 
at  Michigan,  Indiana,  West  Vii^inia,  Virginia  and  Wiscon- 
sin for  quotations  on  specifications,  the  same  as  in  this  order 
to  the  D.  E.  Hewit  Lumber  Company."  This  effort  on  his, 
part  was  fruitless  until  July,  at  which  time  the  best  market 
price  obtainable  was  $60.00  and  $62.00  per  thousand,  de- 
livered in  Buffalo,  1919  delivery.  Plaintiff's  damage,  as 
found  by  the  jury,  was  based  upon  the  difference  between 
$39.00  per  thousand,  the  price  named  in  plaintiff's  order, 
and  the  quotation  of  $60.00  and  $62.00,  just  referred  to.  De- 
fendant urges  insistently  that  this  was  an  improper  measure 
of  damage,  first,  because  the  contract  was  breached  not  in 
April  1918,  but  on  July  3,  1917,  when  defendant  advised 
plaintiff  that  4  cars  would  "be  all  we  will  have  this  year," 
and,  second,  because  the  quotation  of  $60.00  and  $62.00  cov- 
ered not  1918  but  1919  delivery. 

As  to  defendant's  first  contention,  it  is  to  be  noted  that  by 
the  terms  of  the  original  offer  all  of  the  basswood  was  to 
have  been  delivered  during  1916;  only  a  part  was  shipped, 
however,  and  plaintiff's  secretary,  though  disappointed,  ac- 
quiesced in  the  delay.  Five  cars  were  shipped  during  April, 
1917,  and  in  July  plaintiff  received  the  letter  relied  upon  by 
defendant  as  a  repudiation  of  the  contract.  This  letter, 
properly  interpreted,  is  not  sufficient  to  justify  the  conclu- 
sion insisted  apon  by  defendant.     Its  plain  import  ia  that 
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4  cant  would  be  all  defendant  "will  have  this  year."  It 
omitted  the  excuses  or  explanations  contained  in  the  cor- 
respondence of  the  preceding  year,  but  falls  tar  short  of  the 
"unequivocal  and  absolute"  renunciation  of  the  contract 
which  the  law  requires.  Bimnister  v.  Victoria  Coal  &  Coke 
Co.,  63  W.  Va.  502,  61  S.  E.  338;  Elliott,  Contracts,  Sec. 
2032.  In  view  of  this  circumstance,  the  evidence  introduced 
by  the  defendant  as  to  the  market  value  of  basswood  in  1917 
does  not  affect  the  issue. 

The  general  statement  of  the  law  in  regard  to  damages  in 
cases  of  this  character,  as  recently  set  forth  by  this  court, 
is  as  follows:  "For  breach  of  contract  for- the  sale  of  per- 
sonality, by  non-delivery  of  the  property,  the  measure  of 
damages  ordinarily  is  the  difference  between  the  contract 
price  and  the  market  value  of  the  articles  at  the  time  and 
place  specified  for  delivery."  Wilson  v.  Wiggin,  77  W.  Va.  1, 
87  S.  E,  92 ;  and  where  no  specific  time  is  fixed  for  delivery 
the  market  value  will  be  estimated  as  of  the  time  of  the  re- 
fusal to  deliver,  Sutherland,  Damages   (4th.  Ed.)   Sec  651; 

5  Elliot,  Contracts,  Sec.  5108;  Guice  v.  Crenshaw,  60  Tex. 
344;  Summers  v.  Hibbard,  153  III.  102,  111,  46  A.  S.  R.  872; 
and  the  same  rule  applies  where  delivery  is  postponed  from 
time  to  time,  Sedgwick,  Damages  (9th  Ed.)  Sec.  737;  Roberts 
V.  Benjamin,  124,  U.  S.  64.  Defendant  contends,  however,  that 
although  the  breach  may  have  occurred  in  April,  1918,  proof 
of  the  market  value  in  July  for  1919  delivery  is  not  a  proper 
basis  for  recovery.  Such  position  is  without  proof  to  sub- 
tain  it.  While  it  is  quite  true  that  the  buyer  in  such  a  case 
must  act  with  promptness  in  obtaining  goods  to  replace  those 
undelivered,  (David  v.  Whitmer  c£  Sons,  46  Pa.  Super,  307) 
the  evidence  shows  that  diligent  efforts  were  made  at  once  to 
secure  quotations  on  basswood  of  the  character  specified  in 
plaintiff's  offer,  and  although  inquiries  were  directed  to  deal- 
ers in  several  states,  plaintiff  obtained  no  definite  answers 
until  July,  when,  according  to  Luther,  the  lowest  price  then 
obtainable  was  for  1919  deliveries.  Certainly  this  circum- 
stance  in  no  way  prejudices  defendant's  rights  in  the  con- 
troversy. Investigation  discloses  several  eases  in  which  the 
agreement  related  to  property  not  to  be  found  in  the  market, 
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and  in  such  cases  it  is  held  that  if  the  course  pursued  by  the 
purchaser  in  obtaining  other  like  property  was  the  only 
■way  it  could  be  obtained,  or  was  a  reasonable  or  prudent  way 
of  obtaining  it,  the  difference  between  the  contract  price  and 
the  higher  cost  of  the  property  thus  obtained  may  be  recov- 
ered by  the  purchaser  as  damages  naturally  arising  from  the 
breach  itself.  Sutherland,  Damages  (4th.  Ed).  Sec.  625,  cases 
cited.  In  our  judgment  plaintiff's  conduct  fully  satisfied  this 
test  and  we  find  no  error  in  the  damages  as  found  by  the  jury. 

The  refusal  to  grant  defendant  a  continuance  after  plain- 
tiff was  permitted  to  amend  the  first  count  of  the  declaration 
during  the  progress  of  the  trial  is  complained  of.  As  has 
been  pointed  out,  plaintiff's  theory  of  the  case  is  that,  as 
plaintiff  acquiesced  in  delays  in  the  fulfillment  of  the  con- 
tract, it  was  extended  beyond  the  time  fixed  in  the  original 
offer.  In  order  to  establish  this  proposition,  plaintiff  of- 
fered as  evidence,  and  filed  as  exhibits  many  letters  ex- 
changed between  the  parties,  some  of  which  have  been  re- 
ferred to. 

Immediately  upon  their  introduction,  defendant  moved  to 
strike  from  the  evidence  any  letter  after  the  year,  1916,  which 
tended  to  prove  or  show  any  continuation  or  modification  of 
the  contract.  The  legal  foundation  for  this  motion,  accord- 
ing to  defendant's  brief,  lay  in  the  fact  that  the  two  counts 
of  the  declaration  allied  the  purchase  of  the  lumber  speci- 
fied in  the  order  for  1916  delivery,  and  that,  therefore,  the 
letters,  to  whose  admission  it  objected,  were  foreign  to  the 
case.  At  this  point,  counsel  for  the  plaintiff  asked  leave  to 
amend  the  declaration  in  order  to  show  that  by  mutual  con- 
sent the  contract  was  carried  through  the  years  from  1915  to 
1918.  The  leave  the  court  granted  and  the  declaration  ac- 
cordingly was  amended,  and  to  this  action  defendant  ex- 
cepted, and  moved  for  a  continuance  upon  the  ground  of  lack 
of  preparation  on  its  part  to  show  the  market  price  after 
1917,  which  motion  the  court  overruled  and  the  defendant 
^ain  excepted. 

Section  8,  chapter  131,  Code,  authorizes  amendments  of  a 
pleading  when  necessary  to  warrant  proof  offered  and  ad- 
mitted, to  the  end  that  substantial  justice  may  be  promoted. 
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and  to  grant  a  continuance  should  good  cause  therefor  -be 
made  to  appear.  In  the  statute  there  is  no  language  to  war- 
rant the  statement  sometimes  expressed  that  the  defendant 
is  entitled  to  a  continuance  "as  a  matter  of  right,"  nor  do 
our  decisions  so  hold.  Koehn  t.  Fairmont  Brewing  Company, 
69  W.  Va.  94 ;  Adams  v.  Adams,  79  "W.  Va.  546.  These  de- 
cisions are  conclusive  that  cause  satisfactory  to  the  trial  court 
must  be  shown.  As  in  the  Adams  case,  the  amendment  did 
not  affect  the  merits  of  the  action,  nor  did  the  proof  there- 
under introduce  any  element  in  the  case  which  the  defend- 
ant might  not  have  anticipated  under  the  original  declara- 
tion, which  did  not  purport  to  fix  the  date  of  the  breach. 
No  doubt  the  same  witnesses  called  in  by  defendant  to  prove 
the  market  value  of  basswood  during  1917  were  as  well  quali- 
fied to  testify  as  to  its  value  during  the  succeeding  year.  The 
necessity  of  a  continuance  was  not  made  apparent  to  the 
trial  court,  nor  do  we  see  any. 

The  right  of  the  plaintiff  to  benefit  by  the  language  used  in 
his  instruction  No.  1  is  questioned  by  defendant  on  the  theory 
that  it  submits  to  the  jury  the  existence  of  a  contract  between 
the  parties  as  of  October  18,  1915,  when  as  the  truth  is,  it 
was  the  duty  of  the  court  to  determine  that  fact,  it  fact  it 
was,  and  for  this  proposition  E.  T.  Bar'num  Iron  Works  V. 
Preseott  Construction  Company,  86  W.  Va.  173,  is  cited.  In 
that  case,  however,  the  contract  upheld  and  enforced  depend- 
ed entirely  upon  the  correspondence  between  the  parties,  as 
the  opinion  shows.  Here  there  were  letters,  it  is  true,  but  they 
are  inconclusive  unless  they  are  construed  in  conjunction 
with  other  facts  and  circumstances  found  in  the  record,  and 
88  there  is  some  conflict  as  to  their  effect  upon  the  issue  in- 
volved, the  jury  is  the  proper  body  to  find  a  solution  for  the 
confiict. 

The  rule  laid  down  in  13  C.  J.  782,  also  cited  in  the  Iron 
Works  case,  supra,  is  this :  ' '  But  where  letters  introduced  in 
evidence  by  plaintiff  in  proof  of  the  contract  sued  on  do 
not  constitute  in  themselves  a  completed  contract,  but  merely 
negotiations  with  a  view  to  a  contract,  as  they  are  supple- 
mented by  oral  testimony,  it  is  proper  to  submit  to  the  jury 
the  question  whether  it  was  in  fact  completed, ' '  and  to  sap- 

88  W,  Vb. 
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port  the  rule  so  stated,  the  author  cites  Harvard  Pub.  Co.  ▼. 
Syndicate  Pub.  Co.,  36  C.  C.  A.  470,  94  Fed.  754;  Crotdy  V. 
Summit  Lumber  Co.,  1S7  S.W.  113;  (Mo.  App.  1916); 
Dougherty  v.  Briggs,  231  Pa.  St.  68,  79  Atl.  924.  These 
citations  austain  the  text  quoted,  and  the  rale  is  especially 
applicable  to  the  question  here  considered,  relating,  as  it  does 
to  defendant's  acceptance  or  non-acceptance  of  plaintiff's 
order,  that  of  course  being  a  question  for  the  jury  to  settle 
as  held  in  each  of  the  cases  last  cited,  and  also  in  Camp  v. 
WUson,  97  Va.  265.  This  instruction,  therefore,  was  not  im- 
properly given. 

So  far  as  it  is  encumbent  upon  us  to  enter  upon  a  discussion 
of  other  instructions  requested  by  plaintiff,  it  is  only  neces- 
sary to  refer  to  what  has  been  said  on  the  subject  in  other 
connections.  The  order  to  be  entered  here,  pursuant  to  this 
opinion,  win  be  to  reverse  the  judgment  of  the  circuit  oonrt, 
reinstate  the  verdict,  and  enter  judgment  thereon,  and  award 
to  plaintiff  the  coats  expended  by  him  in  that  court  and  here. 
Reversed,  verdict  reinstated,  and  judgment  entered  for 
plaintiff. 


CHARLESTON. 

Carl  E.  Williamson  v.  Walker  D.  Hineb,  Aoeht  Etc. 
Submitted   October  5,    1921.         Decided   October  18,   1921. 

1.  CoMriNOAHcE — Amendment  of  Declaration  by  Bubititutinff  Of- 

ficial Designation   of  Plaititiif  Held  not   to  Warrant  Post- 

poninff  Trial. 

Amendment  of  a  declaration  by  the  eubsUtntlon  of  Walker 
D.  HInes,  AgeDt,  as  detendant.  In  lieu  of  Walker  D.  Hines,  Di- 
rector Oeneral  of  Railrovde,  does  not  warrant  poetponement 
of  a  trial  of  the  action  then  b%un,  or  about  to  begls,  anlen 
defendant  shows  good  cause  for  the  delay,     (p.  270). 

2.  Damaobs — Instruction  Limiting  Recovery   to  Injury  Inflicted 

in  Bailroait  Collision  Independent  of     Injury    Buffered     in 
Other  Like  ColUHons  Approvei. 

An  tafltrucUon  liven  In  an  action  for  damasee  tor  an  In- 
8»  w.  Vl. 
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Jury  suBtalned  In  a  rallrokd  colllilon,  wbtch  limited  the  r«- 
covery  to  tbe  Injurr  h  lnaict«d,  Independent  of  Inlnrlw 
Buffered  by  ptatntiS  In  other  like  or  elmllar  colltilona  spect- 
fled,  Is  not  erroneous  l(  be  bad  become  more  responalve  to  in- 
Jury  because  of  such  former  colllslMiB,  wblch  rendered  him 
more  stwcepttble  to  Injury,  of  which  susceptibility  defendant 
was  not  aware  at  the  time  of  the  accident,     (p.  270). 

3.    Same — Imtruction    Directing    Verdict   for    Defendant    if  Pat- 
tenger't  Other  Inftiriea  were  Onfcnowin  to  Carrier,  Held  Br- 

An  inatraction  wbicb  idlrects  a  verdict  tor  defendant,  i^o- 
Tided  tbe  Jury  sbonid  believe  plaintiff  was.  when  be  became 
a  passenger,  "In  a  highly  nervous  condition"  because  of  for- 
mer wrecks,  and  was  not,  therefore,  a  "fair  average  hidivid- 
ual,"  and  bis  condition  was  unknown  to  the  carrier,  and  that 
the  Injury  occurred  without  wanton  negligence,  and  but  for 
such  condition  It  would  have  been  alight,  if  any.  hati  he  "been 
well"  when  the  collision  occurred,  is  erroneous,  because  it 
makes  the  knowledge  ol  the  carrier  a  condition  precedent 
to  the  jight  to  com  pen  sat  I  on  for  the  injury  Infljcted.     (p.  270). 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Carl  E.  Williamson  against  Walker  D,  Hines, 
Agent,  etc.,  for  personal  injuries.  Judgment  for  plaintiff, 
and  the  defendant  brings  error. 

Affirmed. 

Fitzpatrick,   Campbell,  Brown  tt   Davis,  for  plaintiff  in 
•rror. 
A.  A,  Lilly,  and  J.  8.  Lilti/,  for  defendant  in  error. 

Lynch,  Judge: 

The  errors  assigned  by  defendant  below,  and  plaintiff  in 
error,  for  the  reversal  of  a  $5000.00  judgment  for  plaintiff 
in  an  action  for  damages  due  to  an  injury  inflicted  upon  him, 
as  the  declaration  charges,  in  a  collision  of  the  train  on  which 
he  was  a  passenger  and  an  engine  negligently  permitted  to 
stand  on  the  track  over  which  the  train  had  the  right  to  un- 
obstructed passage  on  its  eastward  trip  from  Huntington  to 
Charleston,  and  elsewhere  over  defendant's  line  of  railroad 
will  appear  as  the  discussion  proceeds.  The  collision  oc- 
curred December  18,  1918,  and  that  it  did  occur  in  the  man- 
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ner  indicated  is  not  controverted.  The  only  vital  questioa 
to  be  determined  upon  this  review  has  arisen  on  the  motion 
to  set  aside  the  verdict  of  the  jury  and  grant  a  new  trial, 
which  motions  the  trial  court  over-ruled,  and  entered  judg- 
ment for  the  sum  returned  by  the  jury.  All  other  assign- 
ments center  upon  the  rulings  upon  the  motions  mentioned. 

The  only  excuse  offered  for  obstructing  the  tragk  is  that 
as  the  east  bound  train  was  nearly  an  hour  late  in  leaving 
the  station  at  Huntington,  the  agent  of  the  company  who 
drove  the  engine  on  the  track  concluded,  without  inquiry, 
that  the  train  had  run  on  its  regular  scheduled  time.  That 
supposition  is  not  an  extenuation  of  the  negligence  that  was 
responsible  for  the  collision,  and  defendant  does  not  con- 
tend that  it  is.  The  declaration,  the  sufficiency  of  which  the 
defendant  challenged  by  demurrer,  sets  forth  with  certainty 
and  particularity  every  fact  and  circumstance  necessary  to 
constitute  good  pleading,  and  we  see  no  reason  for  any  ap- 
propriate action  thereon  other  than  that  taken  by  the  court 
in  over-ruling  the  demurrer,  and  defendant  ass^ns  no  such 
reason. 

The  substitution  of  the  name.  Walker  D.  Hines,  Agent,  for 
Walker  D.  Hines,  Director  Qeneral  of  Railroads,  as  the  de- 
fendant named  in  the  summons  and  declaration,  worked  no 
prejudice  against  him,  and  he  does  not  show  in  what  respect, 
if  any,  the  substitution  prejudiced  his  right  of  defense  during 
the  progress  of  the  trial,  the  change  in  name  having  been 
made  after  the  jury  had  been  impanneled  and  had  heard  part 
of  the  evidence.  Defendant  did  object  to  the  motion  to 
amend  the  pleading  by  the  substitution  of  a  different  descrip- 
tion of  the  person  sued,  and  excepted  to  the  action  of  the 
court  upon  the  motion,  but  did  not  request  a  postponement, 
or  show  or  attempt  to  show  cause  for  postponing  the  trial, 
or,  insofar  as  appears  from  the  record,  assign  as  erroneous 
the  permission  to  amend  and  the  amendment  of  the  declara- 
tion, until  after  the  allowance  of  the  writ  bringing  the  case 
here  for  review.  There  is  no  error  in  the  procedure.  Har- 
ness V.  B.  <fe  O.  Railroad  Co.,  86  W.  Va.  284,  297. 

A  discussion  of  the  court's  refusal  to  direct  a  verdict  for 
defendant  seems  unnecessary,  as  clearly  plaintiff  was  injured 
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by  the  eoUision  and  was  entitled  to  some  compensation  for 
the  loss  sustained  by  him,  whether  the  injury  so  inflicted  was 
temporary  or  permanent.  He  did  receive  some  iajury  ehai^e- 
able  to  defendant  'a  negligence,  a  fact  as  to  which  there  is  no 
dispute.  If  he  is  to  be  credited,  he  spent  $1000.00  to  effect 
a  cure  for  the  impairment  of  bis  physical  health  due  to  the 
accident. 

Our  examination  of  the  instructions  requested  by  plain- 
tiff, and  given  by  the  court,  discloses  no  valid  cause  for  tin- 
favorable  comment.  Plaintiff's  instructions  "A"  and  "B" 
are  not  criticised  by  defendant  and  we  find  them  unobjection- 
able. His  instruction  "C"  directed  the  jury's  attention  to 
like  injuries  inflicted  upon  plaintiff  in  a  railroad  accident  in 
1913,  and  an  automobile  accident  in  1916,  and  told  the  jury 
that  if  by  reason  thereof  he  was  more  susceptible  to  injury, 
nervousness  and  pain  at  the  date  of  the  Chesapeake  and 
Ohio  wreck  on  December  18,  1918,  and  that  on  that  date  the 
defendant  negligently  injured  the  said  Williamson,  and  he 
was  damaged  thereby,  the  jury  should  find  for  the  plaintiff 
an  amount  sufSeient  to  compensate  him  to  the  full  extent  of 
the  injury  indicted  by  defendant,  etc.  The  objection  to  this 
language  goes  to  the  failure  of  the  plaintiff  to  inform  de- 
fendant of  his  former  injuries,  presumably  for  the  purpose 
of  exacting  from  defendant's  agents  in  charge  of  the  train 
a  h^jher  degree  of  care  as  to  plaintiff  than  that  devolving 
upon  them  tn  case  plaintiff  had  not  theretofore  received 
such  or  like  injury  affecting  his  health  or  strength.  That 
such  was  the  theory  of  defendant  seems  plausible  when 
measured  by  his  instruction  No.  7,  which  the  court  refused 
to  give,  and  of  which  refusal  he  complains.  The  langui^^ 
of  instruction  "C"  fully  guards  against  the  danger  of  mis- 
interpretation by  the  jury,  and  in  effect  advises  the  jury 
to  assess  the  defendant  with  such  an  amount  of  damages  as 
will  compensate  plaintiff  for  the  iajuries  inflicted  by  defend- 
ant, and  not  for  injuries  suffered  by  him  in  any  other  manner. 
Defendant's  instruction  No.  7,  if  given,  may  have  induced  the 
jury  to  believe  that  if  a  passenger  having  an  infirmity,  not 
apparent  when  a  railroad  company  receives  him  as  such,  is 
injured  in  an  accident,  attributable  to  the  company's  negli- 
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^nce,  he  can  uot  recover  unless  the  company  is  aware  of  his 
condition  when  it  receives  him  as  a  passenger.  That  Is,  the 
instruction  propounded,  makes  susceptibility  to  injury  the 
test.  That  is  not  a  reasonable  test.  Suppose,  as  was  the 
case  in  Mann  Boudoir  Car  Co.  v.  Dupre,  54  Fed.  646,  21  L.  B. 
A.  289,  a  married  woman,  who,  when  received  for  railroad 
transportation,  was  in  the  early  stage  of  pregnancy,  of  which 
condition  the  carrier  had  no  knowledge,  is  subjected  to  un- 
reasonable treatment  by  the  agents  of  the  carrier,  for  which 
and  for  other  reasons  she  deemed  it  advisable,  or  was  required 
by  them  to  leave  and  did  leave  the  coach,  in  consequence  of 
which  she  suffered  a  miscarriage,  and  other  harmful  results, 
for  which  she  sued  and  recovered  a  judgment,  one  of  the 
lines  of  defense  being  the  lack  of  the  company's  knowled^ 
of  plaintiff's  condition  at  the  time  she  became  a  passenger. 
In  the  opinion,  the  court  said:  "This  theory  and  the  re- 
quested charge  embodying  it  would  require  every  pregnaut 
woman  to  refrain  from  travel;  to  take  all  the  risks  of  the 
negligence  of  public  carriers,  or  to  proclaim  her  condition 
to  the  servants  of  the  carrier." 

In  East  Tenn.,  Va.  &  6a.  Railroad  Company  v.  Lockhart, 
79  Ala.  31.5,  Louisa  Lockhart,  a  child,  being  plaintiff,  was  a 
passenger  on  the  railroad  and  at  the  time  was  sick,  and  was 
required  by  defendant's  agents  to  leave  the  train,  which  she 
did  and  walked  to  the  station  beyond  which  they  had  car- 
ried her,  whereby  her  illness  was  seriously  aggravated,  and 
the  court  said  in  substance,  that  ignorance  of  her  condition 
was  not  an  excuse,  "and  the  defendant  is  as  responsible  as 
if  he  had  full  knowledge  of  the  fact."  Also,  in  City  of  Boa- 
welt  V.  Thomas  M.  Davenport,  14  N.  M.  91,  Davenport  havinjf 
obtained  a  judgment  against  the  city-  for  injury  occasioned 
by  a  defective  sidewalk,  where  the  diseased  condition  of 
the  plaintiff,  of  which  defendant  was  not  aware  at  the  time 
of  hiR  injur}',  was  aggravated,  the  lack  of  such  knowledge 
did  not  affect  the  question  of  negligence.  There  is,  therefore, 
no  error  in  the  action  of  the  trial  court  upon  the  two  instruc- 
tions. It  wouhl  be  an  extraordinary  requirement  if  a  pas- 
senger afflicted  with  some  disguised  disea.se  or  infirmity 
should  be  compelled  to  publish  to  the  company's  agent  his 
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physical  condition  in  order  to  hold  the  company  liable  for 
the  n^Ugence  bf  aach  agents. 

Defendant  claims  to  be  aggrieved  by  an  oral  instruction 
not  asked  by  either  party  to  the  actioii,  but  objected  to  by  de- 
fendant. What  the  character,  purport  and  effect  of  the  lan- 
goage  used,  was,  nowhere  appears  in  the  record.  It  may 
have  been  harmless,  it  may  not  have  influenced  or  tended  to 
influence  the  jury.  If  defendant  considered  it  sufficiently 
important  to  require  the  opinion  of  this  court  upon  the  pro- 
priety or  harmful  effect  of  the  instruction,  defendant  should 
have  made  it  a  part  of  the  record  by  a  bill  of  exception. 

A  further  complaint  goes  to  the  refusal  of  defendant's 
instruction  No.  5,  which  required  a  verdict  for  defendant  if 
the  jury  believed  the  evidence  sufficient  to  show:  (1),  that 
the  ailments  from  which  the  plaintiff  is  suffering,  in  accord- 
ance with  his  allegations,  were  not  caused  by  the  injuries, 
or  any  of  them,  received  in  the  collision  of  December  18,  1918, 
(2),  that  no  substantial  injury  was  received  in  such  acci- 
dent, (3),  that  there  was  no  loss  of  time  by  the  plaintiff, 
and  (4),  that  his  business  was  not  interfered  with. 

A  sufficient  reason  for  refusing  this  instruction  is  the  ab- 
sence of  proof  of  the  facts  upon  which  it  is  predicated.  From 
the  date  of  the  accident,  December  18,  1918,  until  March  6, 
1919  plaintiff  did  no  work  and  received  no  compensation  ex- 
cept that  voluntarily  contributed  by  Barrett  Brothers,  doing 
business  in  Pittsburg,  whose  agent  he  was,  and  when  he  re- 
sumed the  transaction  of  their  business  in  the  territory  as- 
signed to  him  he  was  unable  to  perform  the  service  required 
to  the  same  extent  and  with  the  same  degree  of  efficiency  as 
he  had  done  before  the  accident ;  and  from  its  date  and  for 
some  months  afterward  his  physical  condition  was  such  as 
to  prevent  him  from  engaging  in  any  profitable  occupation, 
and  to  require  frequent  medical  treatment,  either  in  a  hos- 
pital  in  Pittsburgh  or  Huntington,  or  at  the  office  of  his 
medical  advisor.  This  condition  persisted  even  at  the  time 
of  the  trial,  as  did  also  the  tenderness  of  the  injured  parts 
of  his  body,  produced  by  the  collision,  and  which  then  caused 
bim  pain  and  other  serious  inconvenience,  more  or  less  per- 
sistent.    That  such  was  the  result  of  the  accident  the  evi- 
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denee  does  in  some  measure  tend  to  abovr,  and  part  of  it  re- 
lating to  his  ability  to  resume  and  the  deferred  resomption 
of  the  avocation  pursued  by  him  before  the  accident  is  with- 
out contradiction,  and  hence  its  inclusion  would  have  been 
erroneous. 

The  character  and  seriousness  of  the  accident  and  its  ef- 
fect upon  plaintiff  are  matters  submitted  to  and  passed  upon 
by  the  jury,  and  unless  the  jurors  failed  to  give  due  weight 
to  the  testimony  touching  that  feature  of  the  case,  their  ver- 
dict must  stand. 

As  heretofore  said,  the  collision  resulted  from  the  gross  in- 
difference for  the  safety  of  defendant's  passengers,  and  as  a 
result  thereof,  plaintiff  was  thrown  forward  against  a  table 
in  the  club  coach,  located  near  the  partition  dividing  the 
car  into  its  two  compartments,  and  at  which  he  was  sitting 
for  the  purpose  of  ordering  and  eating  breakfast,  thereby 
causing  him  pain  in  the  right  lower  quadrant  of  his  ab- 
domen, and  the  severance  or  dilaceration  of  the  nerves  con- 
tained under  the  part  so  affected,  some  of  them  extending 
to  the  scrotum.  From  the  ailments  so  produced  or  aggra- 
vated, if  produced  by  the  accidents  heretofore  referred  to, 
plaintiff  still  suffered  at  the  time  of  the  trial,  after  the  lapse 
of  sixteen  and  one  half  months,  during  which  period  he  was 
examined  by  experienced  surgeons  and  treated  by  compe- 
tent physicians,  most  of  whom  were  unable  to  discover  a 
likelihood  of  persistency  or  permanency  in  the  injury,  but 
one  or  two  of  whom  did,  and  they  are  corroborated  by  his 
wife  and  himself,  as  well  as  others.  And,  although  we  m^ht 
be  inclined  to  agree  with  defendant,  and  a  majority  of  those 
who  testified  in  defendant's  behalf,  in  believing  the  verdict 
and  judgment  to  be  excessive,  that  belief  can  not  ordinarily 
authorize  appellate  interference  by  granting  a  new  trial. 
Hicks  V.  Romaine,  116  Va.  401,  82  S.  B.  71;  Bill  v.  Norton, 
74  W.  Va.  428,  82  S.  E.  363. 

From  December  18,  1918,  the  date  of  the  accident,  until 
March  6,  1919,  he  did  no  vroTk  and  received  no  compensa- 
tion except  wages  paid  by  his  employer,  and  then  was  in- 
eSBcient  to  some  extent  by  reason  of  the  injury,  and  for  that 
reason  unable  to  cover  the  territory  assigned  to  him  by  the 
89  w.  v«. 
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company  in  wbcee  business  he  was  employed.  In  the  mean- 
time he  was  under  the  observation  and  care  of  one  or  more 
physicians,  and  part  of  the  time  in  a  hospital  in  Pittsburgh 
and  another  in  Huntington.  It  was,  therefore,  the  duty  of 
the  jury  to  determine  whether  the  injury  was  permanent 
or  temporary,  and  as  they  have  done  so,  it  Ls  incumbent  on 
us  to  affirm  the  judgment. 

Affirmed. 


CHARLESTON. 

Sante  Del  Sionore  v.  John  Barton  Payne,  Agent,  Etc. 
Submitted  October  11,  1921.    Decided  October  18,  1921. 

1.  ComiERCE — ProvUioni  of  Vniform  Bill  of  Lading  Held  Bind- 

ing <u  to  Interstate  Shipments. 

The  provisions  o(  the  "Unltorm  Bill  of  L-ading— Adopted 
bjrXarriers  In  OfflcMl  Claeaiflc&tlon  Territory,  effective  Janu- 
ary let,  1916."  when  employed,  constitutes  the  contract  be- 
tween the  parties  to  an  Interatflte  shipment  and  is  binding 
upon  them  In  determining  their  respective  rights  growing 
out  ot  such  Interstate  shipment,     (p.  276). 

2.  Cabbierb — Uniform  Bill  of     Lading  Gives     Jfl     Hours     After 

Notice  to  Oiener  of    Arrival  Before    LiaWit]/    as     Carrier 

Ceases  and  That  of  WarehoKsemen  Begins. 

Section  &  of  the  coadltlons  contained  In  such  Uniform 
Bill  of  Lading,  properly  construed,  glTes  the  owner  forty- 
eight  hours  otter  notice  by  the  carrier  of  the  arrival  of  the 
goods,  within  which  to  remove  the  goods  before  the  liability 
of  the  carrier  as  such  ceases  and  Its  liability  as  warehouse- 
man iMglns.      (p.  277). 

3.  Cases  Held  Inapplicadij:  to  Interstate  Shii'Mknt^. 

Our  cases  of  Berry  et  al.  v,  W.  Ta.  £  P.  R.  R.  Co..  it  W.  Va 
638:  Hurtet/  <f  Son  v.  N.  A  W.  By.  Co.,  6S  W.  Va.  471;  and 
Hutchinson  v.  U.  B.  Express  Co..  63  W.  Va.  128,  are  Inappli- 
cable to  Interstate  shipments  maale  pursuant  to  the  contract 
contained   In  such  Uniform  Bill   ot  LAdlttg.     <p.  278). 

Error  to  Circuit  Court,  Tucker  County. 
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Action  by  Saute  Del  Signore  agaiiist  Johu  Barton  Payne, 
Director  General  of  Railroads,  begun  in  the  jostice  court. 
The  circuit  court  directed  verdict  and  judgment  for  defend- 
ant. Plaintiff's  motions  to  set  aside  the  verdict  and  for  new 
trial  were  denied,  and  he  brings  error. 

Reversed  and  remanded. 

J.  W.  Harman,  for  plaintiff  in  error. 
E.  A.  Bowers,  for  defendant  in  error. 

Miller,  Judge  : 

The  controversy  is  over  the  alleged  liability  of  the  de- 
fendant to  plaintiff  for  the  total  loss  of  nne  hundred  cases 
of  beverage  shipped  by  the  Cumberland  Brewing  Company, 
December  19,  1918,  from  Cumberland,  Maryland,  over  the 
Western  Maryland  Railway,  and  consigned  to  plaintiff  at 
Thomas,   West   Virginia. 

On  the  trial  of  the  action  below,  upon  appeal  from  the 
judgment  of  a  justice,  at  the  conclusion  of  plaintiff's  evi- 
dence, the  court  sustained  defendant's  motion  to  strike  out 
the  evidence  and  directed  a  verdict  for  him,  and  the  judg- 
ment of  nil  capiat  now  complained  of  followed  the  verdict 
so  directed.  And  the  circuit  court  also  denied  plaintiff's 
motion  to  set  aside  the  verdict  as  contrary  to  law  and  the 
evidence  and  to  grant  him  a  new  trial. 

The  contract  of  shipment  was  contained  in  the  bill  of  lad- 
ing issued  to  the  shipper,  and  purporting  on  its  face  to  be 
"Uniform  Bill  of  Lading — Adopted  by  Carriers  in  Official 
Classification  Territory,  effective  January  1st,  1916."  Sec- 
tion 5  of  the  "Conditions"  contained  in  this  bill  of  lading,  a 
part  of  plaintiff's  f^idence,  among  other  things  provides; 
"Sec.  5.  Property  not  removed  by  the  party  entitled  to  re- 
ceive it  within  forty-eight  hours  (exclusive  of  l^al  holi- 
days) after  notice  of  its  arrival  has  been  duly  sent  or  given 
may  be  kept  in  a  car,  depot,  or  place  of  delivery  of  the  car- 
rier or  warehouse,  subject  to  a  reasonable  charge  for  storage 
and  to  carrier's  responsibility  as  warehouseman  only,  or  may 
be,  at  the  option  of  the  carrier,  removed  to  and  stored  in  a 
public  or  licensed  warehouse  at  the  cost  of  the  owner  and 
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there  held  at  the  owner's  risk  and  without  liability  on  the 
part  of  the  carrier,  and  subject  to  a  lien  for  all  freight  and 
other  lawful  charges,  including  a  reasonable  charge  for  stor- 
age." 

The  other  evidence  of  the  plaintiff,  oral  and  documentary, 
shows  that  the  goods  sued  for  were  valued  at  $240.00;  that 
having  been  shipped  December  19,  1918,  they  did  not  arrive 
at  their  destination  until  January  2nd,  and  were  not  un- 
loaded until  January  3,  1919 ;  and  the  plaintiff  was  not  given 
notice  of  the  arrival  until  the  morning  of  January  4,  1919, 
after  they  had  been  frozen  and  rendered  absolutely  worth- 
less; and  for  this  reason  he  refused  to  receive  them.  It 
does  appear  that  some  workmen  at  the  railroad  station  had 
told  plaintiff's  driver  on  the  afternoon  of  January  2nd,  that 
the  goods  were  in  the  car  on  the  sidetrack,  with  other  cars, 
but  not  unloaded ;  but  plaintiff  was  not  advised  of  the  un- 
loading of  the  car  until  the  morning  of  January  4th,  after 
the  goods  had  been  destroyed.  At  that  time  the  forty-eight 
hours  given  by  the  bill  of  lading  for  removal  of  the  goods, 
considering  the  notice  to  the  drayman  on  the  afternoon  of 
January  2nd  as  notice  to  the  plaintiff,  had  not  yet  elapsed, 
and  of  course  this  time  had  not  elapsed  after  the  agent's 
notice  to  plaintiff  on  January  4th,  and  the  question  pre- 
sented by  the  evidence  was  whether  the  liability  of  defend- 
ant as  carried  coTitiniied  for  the  forty-ei^ht  hours,  or  was 
at  the  time  the  goods  were  destroyed  only  that  of  warehouse- 
man. We  find  that  the  proper  construction  of  said  Section 
5  of  the  Uniform  Bill  of  Lading  was  before  the  Supreme 
Court  of  the  United  States  in  the  recent  ease  of  Michigan: 
Cent.  R.  R.  Co.  v.  Mark  Owen  *  Co.,  41  Sup.  Court  Rep. 
554,  where  it  was  held  that  the  liability  of  the  carrier  as  such 
continued  during  the  whole  of  the  forty-eijiiht  hours.  And 
in  that  case  it  was  held  that  the  fact  that  the  owner  had  had 
notice  of  the  arrival  of  the  goods  and  that  they  were  in  the  car 
on  the  sidetrack,  and  that  he  had  broken  the  seals  on  the  car 
and  had  commenced  the  unloading  of  the  goods  made  no 
difference,  and  that  the  goods  having  been  destroyed  by  fire 
in  the  meantime,  the  carrier  continued  liable  as  such  for 
their  loss.     In  the  case  at  bar  it  is  conceded  that  the  forty- 
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eight  hours  had  not  elapsed  from  January  4th,  when  the 
plaintiff  had  his  first  notice  from  defendant's  agent  of  the 
arrival  of  the  goods,  and  the  jury  would  have  been  justified 
in  finding  from  the  evidence  that  the  period  had  not  elapsed 
from  the  time  plaintiff's  drayman  learned  of  the  arrival  of 
the  goods  from  the  employees  of  defendant  at  the  railway 
station  on  January  2nd. 

To  support  the  finding  and  judgment  of  the  circuit  court 
defendant's  counsel  rely  on  our  cases  of  Berry  et  al.  v.  W. 
Va.  d-  P.  R.  R.  Co.,  44  W.  Va.  538 ;  Hurley  &  Son  v.  JV. 
&  W.  Ry  Co.,  68  W.  Va.  471 ;  and  Hutchinson  v.  P.  S.  Ex- 
press Co.,  63  W.  Va.  128.  These  cases  are  not  pertinent  to 
the  ease  presented  here.  Neither  of  them  involved  the  proper 
construction  of  the  Uniform  Bill  of  Lading  constituting  tiie 
special  contract  between  the  shipper  and  the  carrier  here 
relied  on.  The  shipment  in  qi^tion  was  an  inter-state 
shipment,  and  the  federal  not  the  state  law  applies.  United 
Metals  Selling  Co.  v.  Pryor,  155  C.  C.  A.  621 ;  Dodge  &  Dent 
Mfg.  Co.  V.  Penn.  B.  B.  Co.,  175  App.  Div.  Sup.  Ct.  (N.  Y.) 
823. 

Moreover,  if  the  liability  of  the  defendant  as  carrier  had 
ceased  and  that  of  warehouseman  had  begun  when  the  goods 
were  destroyed,  it  is  an  open  question  whether  a  proper  con- 
struction of  Section  1  of  the  bill  of  ladii^  does  not  cast  the 
burden  of  proving  freedom  from  negligence  on  the  carrier 
in  possession  of  the  goods.  One  of  the  provisions  of  that  sec- 
tion is:  "When  in  accordance  with  general  custom,  on  ac- 
count of  the  nature  of  the  property,  or  when  at  the  request 
of  the  shipper  the  property  is  transported  in  open  cars,  the 
carrier  or  party  in  possession  (except  in  case  of  loss  or  dam- 
age by  fire  in  which  ease  the  liability  shall  be  the  same  as 
though  the  property  had  been  carried  in  closed  cars)  shall 
be  liable  only  for  negligence,  and  the  burden  to  prove  free- 
dom from  such  negligence  shall  be  on  the  carrier  or  party  in 
possession."  The  history  of  the  adoption  of  this  Uniform 
Bill  of  Lading  will  be  found  in  14  Interstate  Commerce  Com- 
mission Reports  (1908)  p.  346. 

For  these  reasons  we  conclude  that  the  court  below  erred  in 
excluding  plaintiff's  evidence  and  directing  a  verdict  for  de- 
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fendant,  and  that  the  judgment  ought  to  be  reversed,,  the 
verdict  set  aside,  and  the  plaintiff  awarded  a  new  trial,  and 
such  will  be  the  judgment  entered  here. 

Reversed  and  remanded. 

i 


CHARLESTON. 

State  v.  Pete  Weissengopf. 
Submitted  October  11,  1921.    Decided  October  18,  1921. 

1.  CiUMiNAL  Law — Departure  Jrom   Vt*al  Order  of  Inlrodttcinff 

Evidence  Not  Error  Unless  Discretion  is  Abused. 

A  departure  from  the  usual  order  of  introduction  of  evi- 
deuce.  in  the  trial  of  a  case,  does  not  constitute  error,  unless 
It  amounts  to  an  abuse  ot  discretion  In  the  trial  court,  (p. 
281). 

2.  W1TKC88ES— Porli/  Making  Opposing  Witness  His  Oton  While 

Cross  Examining  May  Indirectlj)  Contradict  His  Testimonjf' 
Although  a  party  making  on  opposite  wftaess  bis  own,  by 
cross-examination  as  to  matter  not  testified  to  In  chief,  cannot 
dlrectl)'  Impeach  him  by  the  testimony  of  another  witness, 
he  may  prove,  by  such  other  witness,  any  fact  that  Is  admis- 
sible as  part  of  his  case,  notwithstanding  conflict  In  the  evi* 
dence  of  the  two  witnesses,  and  thus  impliedly  and  indirectly 
contradict  the  witness  so  made  his  own.     (p.  2S1). 

S.     BAxa— Privileged  Because  Tending  to  Incriminate  Waived  J>y 
Answering  Without  Objection. 

The  privilege  of  a  witness  to  decline  to  answer  a  question 
tending  to  Incriminate  him  Is  strictly  personal,  and  is  waived 
and  lost,  for  the  purposes  of  the  trial,  by  his  answering  it 
without  protest  or  objection,  and.  In  such  case,  the  trial  court 
may  properly  overrule  a  motion  to  strike  out  his  answer  to 
such  question,    (p.  282). 

t.    CaiifinAi,   Law — Evidence    BtKytcing    Defendant's    Attempt    to 

Obtain  Perjured  Testinwnj/  is  Admissible. 

Testimony  tending  to  prove  an  attempt  on  the  part  of  the 
defendant  in  a  crimtaal  ease,  to  obtain  perjured  testimony 
In  his  behalf.  Is  relevant,  material,  and,  therefore,  admissi- 
ble, even  though  its  probative  value  Is  slight,  (p.  282). 
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Same — Any  Evidence  Tending  to  Prove  Oe/radont's  Innocent 

Intention  Adntiaaible. 

Upon  a  material  iMue  us  to  tbe  actual  bona  fide  Intention 
of  a  partj  to  a  transaction,  anything  tliat  casts  light  apon 
hts  motlre  and  purposes  and  tends  to  prove  innocence  ot  In- 
tentional wrong  doing,  Is  admlaalble.  For  such  purpose, 
action  under  advice  at  counsel  as  to  matters  Involving  posi- 
tive law,  Ignorance  ot  which  does  not  excuse,  Is  admissible, 
(p.  283). 

Same — InttrucHon  Not  Supported  bp  Anp  Evidence  i»  Error. 
An  Instruction  that  includes  an   hypothesis  not  supported 
by  any  evidence  at  all  cannot  properly  be  given,     (p.  2Si). 

Same — Proof  of  Merely    Technical  Flight   will  not    Warrant 

an  Inttmction  Thereon. 

Proof  ot  a  merely  technical  flight  by  an  accused  person.  It 
any  at  all,  attended  by  circumstances  rendering  it  highly  Im- 
probable that  he  actually  fled  from  the  scene  ot  the  allied  ot- 
fense,  does  not  i^tpreciably  tend  to  prove  flight  as  an  Incrimi- 
nating tact,  wheretore  an  instruction  cannot  properly  be  predi- 
cated upon  It.     (p.  284). 

HoMicioE — TeMmony  on  Whether  Accuted  Knew  he  wot  Re- 
futing an  Officer  with  a  Valid  Writ  Held  la  Justify  Instruc- 
tion a*  to  Whether  Officer  Commanded  Him  to  Stop. 
Upon  an  Issue  In  a  criminal  case,  as  to  whether  the  accused, 
In  resisting  an  otBcer,  knew  he  was  resisting  an  attempt  of 
the  latter  to  put  him  under  arrest  by  virtue  ot  a  valid  writ 
then   in  his  possession,  testimony  to  the   affect  that,  before 
the  struggle  began,  the  officer  commanded  the  accused  to  slop, 
told  him  he  had  a  warrant  tor  him,  and,  at  the  beginning  of 
the  struggle,  declared  him    to  be  under  arrest,   Justifies  In- 
clusion In  an  instruction,  of  an  Inquiry  as  to  whether.  In  the 
struggle,  the  officer  commanded  him  to  stop,  the  attempt  to 
enforce  the  order  being.  In  law,  a  repetition  thereof,     (p.  281). 

Criminal  Law — Inttruction  t?iat  Jury  May  Arbitrarily  Believe 

or  DisbeHeve  any  Witness  is  Error. 

It  is  reversible  error  to  instruct  the  Jury  in  a  trial,  that 
they  may  arbitarlly  believe  or  disbelieve  any  witness  testlty- 
Ing  In  the  cam.     (p.  28G). 

Saue — Accidental  Omission  of  Material  Instruction  Does  Not 

Excuse  Error. 

Inadvertence  or  accident  In  the  omission  to  give  a  proper 
and  material  instruction  requested  does  not  excuse  the  error 
fn  the  tailnre  to  give  it.     (p.  285). 
86  W.  V«. 
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Error  to  Circuit  Court,  Grant  County, 

Pete  Weiasengoff  was  eonvict«d  of  involuntary  manslaugh- 
ter and  sentenced  to  impriRonnient  in  the  county  jail,  and  ta 
pay  a  fine,  and  he  brinjre  error. 

Reversed  and  remanded. 

Neely  <t'  Lively,  for  plaintiff  in  error. 

E.  T.  England.  Attorney  General,  Ckas.  Bitehie,  Assistant 
Attorney  General,  Arthur  Arnold,  Prosecuting  Attorney,  and 
Earry  6.  Fisher,  for  the  State. 

POFFENBABOEB,  JuDGE: 

The  new  trial  awarded  Peter  Weiasengoff,  hy  the  decision 
on  a  former  writ  of  error  in  this  case,  reported  in  85  W.  Va., 
271,  retmlted  in  his  conviction  of  involuntary  manslaughter 
and  imposition  of  imprisonment  in  the  county  jail,  with  labor 
on  the  public  roads,  and  a  fine  of  $2,000.00,  by  way  of  pun- 
ishment. On  this  writ  of  error,  he  complains  of  the  judg- 
ment, assigning  errors  in  the  judgment  itself  and  predicating 
several  other  assignments  of  error  upon  rulings  made  in  the 
trial,  respecting  admission  and  exclusion  of  evidence  and  the 
giving  and  refusal  of  instructions. 

On  his  cross-examination,  certain  questions  were  propound- 
ed to  him,  respecting  a  matter  not  referred  to,  nor  brought 
out,  on  his  examination  in  chief,  and,  after  he  had  answered 
them,  a  motion  to  strike  ^ut  that  part  of  his  evidence  was 
overruled.  One  ground  of  this  motion  was  lack  of  right 
in  the  State  to  elicit  the  information  by  cross-examination, 
its  admissibility  being  assumed.  This  pertains  to  the  mere 
order  or  mode  of  introduction  of  evidence,  a  matter  largely 
left  in  the  discretion  of  the  trial  court.  It  is  not  error  to 
adhere  to  the  rules  of  practice.  On  the  other  hand,  the  court 
has  discretion  to  relax  them.  In  the  latter  case,  there  is  no 
error,  in  the  absence  of  an  abuse  of  discretion.  Bond  t. 
National  Fire  Ins.  Co.,  77  W.  Va.  736 ;  State  v.  Littleton,  77 
W.  "Va.  804;  Pocahontas  Collieries  Co.  v.  Williams,  105  Va. 
708.  We  have  no  decision  in  which  a  judgment  has  been 
reversed  for  departure  from  the  rule  limiting  the  cross-ex- 
Ainination  to  the  subject  matter  of  the  examination  in  chief. 
89  w.  v«. 
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The  questions  under  consideration  related  to  nn  alleged 
conversation  between  the  accused  and  one  Albert  Davis,  re- 
lied upon  by  the  State  as  suggesting  acceptance  of  money' 
from  the  accused,  by  Davis,  T^ith  which  to  procure  testimony 
favorable  to  the  former.  They  were  all  answered  without 
protest  or  objection  and  then  a  motion  was  made  to  strike 
out  the  answers. 

It  may  be  true  that  the  questions  tended  to  incrimination 
of  the  witness,  and  he  was  under  no  duty  to  answer  them. 
But,  if  so,  in  answering  them,  he  waived  his  constitutional 
privilege.  Right  to  it  is  strictly  personal  and,  if  not  prompt- 
ly claimed,  it  is  waived  and  so  lost.  Taylor  v.  United  State, 
152.  Fed.  1 ;  Morgan  v.  Halberstadt,  60  Fed.  592 ;  Eggers  v. 
Fox,  177  111.  185;  State  v.  laudano,  74.  Conn.  638;  40  Cyc. 
2552;  28,  E.  C.  L.  428. 

Admissibility  of  Davis'  testimony  to  the  conversation, 
which  the  court  likewise  refused  to  strike  out,  depends  upon 
whether  the  alleged  fact  was  relevant  and  material  to  the 
issue.  If  it  was  the  ruling  was  correct,  even  though  it  may 
not  have  been  admissible  for  impeachment  of  the  accused. 
The  State  could  prove  the  fact  by  Davis,  in  support  of  its 
case,  notwithstanding  the  implied  contradiction  of  the  ac- 
cused in  doing  so,  even  though  it  be  conceded  that  the  cross- 
examination  made  him  the  State's  witness  as  to  the  trans- 
action.  Lambert  v.  Armentrout,  65  W,  Va.  375;  Uiekory 
V.  Vniied  States,  151  U.  S.  303. 

Admittedly,  the  accused  asked  Albert  Davis,  while  the 
trial  was  in  progress,  if  he  had  not  beard  a  certain  person  who 
does  not  seem  to  have  testified,  say  the  sheriff,  Donald  P. 
Davis,  was  drinking  or  drunk  on  the  occasion  of  the  trans- 
action in  which  he  was  killed.  Davis  testified  that  he  bad 
gone  further  and  said,  in  that  connection,  "Money  is  no 
object  to  me.  I  want  to  get  out  of  it."  This  alleged  con- 
versation seems  to  have  been  r^arded  as  involving  solicita- 
tion to  Davis  to  obtain  perjured  testimony  for  the  accused 
and  an  offer  of  money  for  that  purpose.  A  jury  could  so  in- 
terpret it,  if  they  believed  the  suggestion  as  to  money,  which 
the  accused  denied.  Being  susceptible  of  such  interpretation, 
it  was  the  province  of  the  jury  to  say  what  it  meant,  and  it 
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was  admissible,  if  in  any  legitimate  sense  probative.  State 
V.  Skeppard,  49  W.  Va.  582,  603.  An  attempt  to  prevent 
a  fair  trial  by  corruption  of  a  witness  is  admissible  evidence 
gainst  tlie  party  resortii^  to  it.  Maynard  v.  Bailey,  85  W. 
Va.  679.  Vagneness  of  this  evidence  detracts  from  its  value, 
but  its  probative  value  is  not  the  test  of  admissibility. 

No  doubt  the  court,  if  requested,  would  have  instructed 
the  jury  not  to  consider  Davis'  testimony  as  matter  directly 
eontradictii^  the  statement  of  the  accused.  A  general  ob- 
jection to  it  did  not  impose  that  duty  on  the  court,  however. 

The  liberality  of  the  rule,  justifying  admission  of  this 
evidence,  would  have  admitted  the  testimony  of  the  ac- 
cosed,  tending  to  prove  ignorance  on  bis  part,  at  the  time 
of  the  attempted  arrest,  of  the  sheriff's  possession  of  a  capias 
authorizing  it.  If  permitted,  he  would  have  told  the  Jury 
he  had  been  advised  by  bis  attorneys  that  his  ease  had  been 
continued  at  the  April  term  of  court,  until  the  July  term, 
and,  in  sotetance,  that  he  could  go  about  his  business  until 
that  time.  Having  direct  bearing  upon  a  vital  issue  in  the 
case,  resistance  of  arrest,  resulting  in  the  death  of  the  ofBcer, 
this  evidence  was  improperly  excluded.  Neither  liability 
of  the  accused  to  arrest,  forfeiture  of  his  recognizance,  is- 
suance of  the  capias,  the  ofSer's  possession  thereof,  nor  its 
validity  was  in  issue  or  contradicted  by  this  evidence.  It 
pertained  solely  to  the  intention  and  purpose  of  the  accused, 
on  the  occasion  of  the  fatal  transaction.  Upon  an  issue  as 
to  the  actual  bona  fide  intention  of  an  aetor  in  any  trans- 
action in  which  such  intent  is  material,  anything  that  di- 
rectly casts  light  upon  his  probable  motives  is  competent 
for  the  consideration  of  the  jury.  Blodgett  Paper  Co.  v. 
Farmer,  41  N.  H.  398;  Howey  v.  Stevens,  58  N.  H.  338; 
Tobin  V.  Walkinshaw,  Fed.  Cas.  No.  14070;  Bottomley  v. 
United  States,  Fed.  Cas.  1688.  Nothing  is  better  calculated 
to  accomplish  such  a  result  under  the  circumstances  here  dis- 
closed, than  the  advice  of  counsel. 

There  was  no  error  in  the  giving  of  the  State's  instruc- 
tion No.  1.  In  connection  with  its  correct  statement  of  the 
theory  of  the  prosecution,  it  included  the  time-worn  rule  of 
presumption  of  intention  as  to  consequences  of  a  wrongful 
'so  W.  Va. 
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act.  Properly  guarded,  as  it  was  here,  this  rule  may  alwajra 
go  to  the  jury  in  homicide  cases,  if  there  is  evidence  of  such 
acts  resulting  in  death.  State  v.  Taylor,  57  W.  Va.  228; 
State  V.  Clifford,  59  W.  Va.  1. 

Instruction  No.  4  given  for  the  State  should  have  been  re- 
fused. It  propounds  the  theory  of  flight  of  the  accused  as 
an  incriminating  circumstance.  After  the  tragedy  occurred 
at  the  West  Virginia  end  of  the  bridge  between  Peidmont, 
W.  Va.,  and  Westernport,  Md.,  the  accused  merely  went 
from  that  place  to  his  home  in  Westernport.  In  the  col- 
lision, both  he  and  some  of  his  children  were  hurt.  If  it  can 
be  said  there  was  technical  flight  in  leaving  the  state,  the  cir- 
cumstances were  such  as  fully  repelled  all  inferences  of  guQt 
arising  from  it.  All  taken  together,  they  do  not  appreciably 
tend  to  prove  consciousness  of  guilt. 

An  instruction  was  given  over  objection  of  the  accused, 
based  upon  the  alleged  conversation  between  him  and  the 
witness  Davis,  hypothetieally  submitting  the  theory  of  the 
State  as  to  it,  and  telling  the  jury  they  might  consider  it  as 
a  circumstance  with  all  the  other  testimony,  in  passing  upon 
the  guilt  or  innocence  of  the  accused,  if  they  believed  Davis. 
It  should  have  been  refused  because  it  embodies  an  hypo- 
thesis not  sustained  by  any  evidence  at  all,  namely,  an  "at- 
tempt to  influence  any  witness  for  the  State."  The  conver- 
sation did  not  relate  to  Davis'  own  testimony,  nor  anything 
to  which  he  eould  have  testified,  and  Ravenscroft,  the  man 
mentioned  was  not  a  witness. 

The  objection  to  the  giving  of  the  State's  instruction  No. 
7  is  untenable.  There  is  evidence  that  Davis  commanded  the 
accused  to  stop,  told  him  he  had  a  warrant  for  him,  jumped 
on  the  running  board  of  the  car  and  said  "Pete  you  are 
under  arrest."  This  clearly  tends  to  prove  the  hypotheses 
submitted  by  the  instruction,  which  it  is  argued  are  unsup- 
ported by  evidence.  All  that  followed  was  an  attempt  to 
make  good  the  order  of  submission  to  arrest. 

State's  instructions  Nos.  8  and  13  were  improperly  given 
over  objections.  In  substance,  they  are  the  same  as  in- 
stniotions  disapproved  in  State  v.  Ringer,  84  W.  Va.  546  and 
State  V.  Long,  88  W.  Va.  669,  108^3.  E.  279,  there  interpre- 
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ted  as  having  authorized  the  jury  arbitrarily  to  believe  or 
disbelieve  any  witness  testifying  in  the  ease.  In  both  of 
tfaose  cases,  the  givii^  of  such  an  instruction  was  held  to  be 
reversible  error.  We  perceive  no  reason  for  departure  from 
them  as  precedents- 
State's  instruction  No.  15  does  not  assume  knowledge  on 
the  part  of  the  accused  of  the  sheriff's  possession  of  the 
capias,  while  they  were  struggling  for  control  of  the  car. 
It  submits  to  the  jury  an  inquiry  as  to  previous  arrest  by  vir- 
tue of  the  capias  offered  in  evidence.  This  could  not  have 
occurred  with  his  knowledge  of  the  writ.  At  any  rate,  the 
reference  to  the  writ,  in  the  submLssion  of  that  inquiry,  was 
snSicient  to  carry  knowledge  on  the  part  of  the  accused,  of 
its  possession  by  the  sheriff,  to  the  jury  as  part  of  the  hypo- 
thesis, and  the  jury  could  not  have  been  misled  by  the  sub- 
sequent phrase,  "knowing  the  sheriff  held  the  capias."  For 
the  purposes  of  another  trial,  however,  it  should  be  made 
more  specifically  hypothetical  as  to  knowledge  of  the  writ. 

The  court  erred  in  its  unintentional  refusal  to  give  in- 
struction No.  10.  requested  by  the  defendant.  It  is  identical 
with  instruction  No.  16,  refused  on  the  former  trial,  but  ap- 
proved by  this  court  in  our  disposition  of  the  former  writ  of 
error.  That  refusal  thereof  was  inadvertent  is  immaterial. 
The  result  is  just  as  detrimental  as  if  it  had  been  intentional. 
It  is  impossible  to  concur  in  the  view  urged  here,  that  the 
errors  herein  noted  are  harmless.  The  ease  involves  an 
issue  as  to  whether  the  fatality  was  occasioned  by  the  ac- 
cused or  by  the  action  of  the  deceased  himself,  and  that  is  a 
question  for  jury  determination  in  a  trial  free  from  erroneous 
rulings  by  the  court,  in  the  progress  thereof,  working  preju- 
dice to  the  accused. 

As  the  judgment  will  have  to  be  reversed  for  the  errors 
herein  noted,  particularly  those  committed  in  rulings  on  in- 
structions, it  is  uinieeessary  to  enter  upon  an  inquiry  as  to 
the  extent  of  the  constitutional  limitation  upon  penalties  ap- 
plicable to  misdemeanors  and  not  defined  by  statute.  The 
verdict  upon  which  the  present  judgment  stands  will  be  set 
aside  and  then  there  will  be  neither  a  verdict  nor  a  judg- 
ment.    If  there  should  be  another  conviction,  the  judgment 
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to  be  rendered  upon  it  may  be  clearly  and  concededly  valid. 
For  the  reasons  st&ted,  the  judgment  will  be  reversed,  the 
verdict  set  aside  and  the  case  remanded  for  a  new  trial. 
Reversed  and  remanded. 


CHARLESTON. 

[Nos.  4236  to  4243] 

Sallie  M.  Bennett  et  <U.  v.  The  Interstate  Coopbiuge 
Co.  et  al. 

Uesley  J.  Opput  v.  C.  N.  Snodgbass  et  al. 

E.  L.  J.  Smith  v.  C.  N.  Snodgbass  ei  al. 

Elliott  Chenoweth  v.  C.  N.  Sn<h>obass  et  al. 

H.  E,  Crawford  v.  C,  N.  Snodorass  et  al. 

Charles  Lauqhlin  v.  C.  N.  Snodgrass  et  al. 

R.  B.  EisMAN  V.  C.  N.  Snodgrass  et  al. 

W.  T.  Crawford  v.  €.  N.  Snodgrass  et  al. 

Submitted  October  5,  1921.     Decided  October  18,  1921. 

1,  Logs  Ann  Looaino — Grant  of  Timber  toitli  Right  to  Removt 

Heia  to  Vest  Irrevocable  Right  in  Grantee. 

A  deed  granting  the  timber  upon  a  tract  of  l&nd  with  the 
rlgbt  to  cut  and  remoTe  the  eatne  within  a  definite  time,  upon 
a  Bubstantlal  pecuniary  consldeNitlon,  veats  In  the  grantee 
and  his  aaalgna  an  lrrevoca,ble  right  to  do  the  acta  contem- 
plated In  such  deed.     (p.  2SS). 

2.  Same — Ceisation  of  Operation*  hy  Grantee  of  Timher  on  Land 

Held  Not  as  Abanaonment. 

A  light  so  conferred  la  not  lost  or  terminated  by  ceasa- 
tlon  of  timber  operations  upon  the  land  lor  a  few  months. 
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and  by  tbe  ramoval  therefrom  of  the  mills  and  tramroads 
naed  for  snch  timber  operations,  nor  by  the  failure  of  the 
owner  of  auch  timber  to  hare  It  entered  upon  the  land  books 
and  charged  with  taxes  for  one  year.  In  order  to  work  an 
abandonment  of  such  right  the  facts  and  circumstances  re- 
Ited  upon  for  that  purpose  must  show  a  clear  Intent  on  the 
part  of  the  owner  of  such  timber  to  permanently  forego  any 
further  right  or  Interest  therein,     (p.  29T). 

3.  Same — Provitiont  in  Deed  of  Timber  That  Purcluuer  Bhatt 
Surrender  Certain  Acreage  Each  Year  May  6e  Waived  by 
Grantor's  Failure  to  Enforce. 

A  provision  In  a  deed  conTeying  the  timber  upon  a  large 
tract  of  land,  that  the  purchaser  shall  surrender  back  each 
year  a  certahi  acreage  of  said  land,  together  with  the  timber 
remaining  thereon,  may  be  waived  by  the  grantor  In  such 
deed,  and  such  a  waiver  may  arise  from  such  grantor  not  en- 
forcing snch  provision  in  consideration  of  which  he  Is  re- 
lieved of  an  obligation  which  he  is  under  to  the  grantee  to 
provide  rights-of-way  for  removing  the  timber,     (p.  298). 

Appeal  from  Circuit  Court,  Calhoon  County. 
A  suit  by  Ssllie  M.  Bennett  and  others  against  the  later- 
-state  Cooperage  Company,  and  suits  by  Ursley  J.  Offut,  by 
E.  L.  J.  Smith,  by  Elliott  Chenoweth,  by  H.  E.  Crawford, 
by  Charles  Laughlin,  by  R.  B.  Eisman,  and  by  W.  T.  Craw- 
ford, against  C.  N.  Snodgrass  and  others,  in  each  of  which 
"there  was  a  decree  for  the  plaintiffs,  and  the  defendants  ap- 
pealed.   The  suits  were  considered  together. 

Reversed;  Injunctions  dissolved;  Remanded, 

B.  F.  Kidd,  L.  B.  Bamelt,  and  Blue  d-  McCabe,  for  appel- 

A.  O.  Mathews,  for  appellees. 

RiTZ,  PSESTOENT: 

By  these  suits  the  plaintiffs  seek  to  enjoin  the  defendants 
from  cutting  and  removing  any  of  the  timber  from  a  tract  of 
■27000  acres  of  land  situate  in  Braxton,  Gilmer  and  Calhoun 
■counties.  They  are  controlled  by  the  same  l^al  principles, 
for  which  reason  they  will  be  considered  together. 

On  the  11th  of  July,  1906,  Louis  Bennett,  W.  G.  Bennett, 
Oertrade  B.  Howel!  and  Mary  B,  Bowie  conveyed  to  the  de- 
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feiidant  Interstate  Cooperage  Company  all  the  timber  on  a 
tract  of  a  little  more  than  27000  acres  of  land  situate  in 
Braxton,  Gilmer  and  Calhoun  counties.  This  deed  included 
by  its  terms  all  the  timber  on  said  land  that  the  purchaser 
might  desire  to  remove  except  fruit  trees  and  shade  trees  in 
the  yards  or  curtilages  of  the  houses  thereon.  The  con- 
veyance then  contained  conditions  and  provisions  in  regard 
to  the  removal  of  the  timber  as  follows:  "It  is,  however, 
expressly  understood  and  agreed  that  second  party  is  to  ex- 
amine such  land  as  may  heretofore  have  been  improved,  or 
from  which  the  timber  may  have  been  wholly  or  partly  re- 
moved, and  on  or  before  January  1st,  1909,  by  metes  and 
bounds  surrender  such  timber  as  then  remains  upon  the  same 
as  it  may  in  fairness  regard  to  be  without  merchantable  value. 
And  in  addition  thereto  said  second  party  shall  by  said  Janu- 
ary 1st,  1909,  remove  the  timber  from  at  least  two  thousand 
acres  in  addition  to  that  surrendered  as  improved  or  tim- 
berless  land,  and  surrender  back  to  first  parties,  their  heirs 
or  assigns,  all  timber  remaining  on  said  two  thousand  acres, 
tfhich  is  to  be  designate<l  by  metes  and  boundfi  if  first  punies 
desire  it.  First  parties  are  to  pay  the  cost  of  surveying  all 
land  surrendered  to  them. 

And  second  party  is  also  each  year  after  January  1st,  1909, 
to  remove  the  timber  from  at  least  fifteen  hundred  additional 
acres  of  said  land,  to  be  removed  from  reasonably  compact 
parcels  thereof,  though  they  need  not  adjoin  each  other,  and 
the  timber  then  remaining  on  said  parcels  is  yearly  from  said 
January  1st,  1909,  to  be  surrendered  back  to  first  parties, 
their  heirs  or  assigns,  by  metes  and  bounds  as  aforesaid,  as 
though  it  had  never  been  sold  by  them.  And  it  is  also  ex- 
pressly understood  and  agreed  that  all  timber  that  may  re- 
main on  said  boundaries  from  which  it  is  hereby  conveyed 
after  January  1st,  1925,  shall  without  further  notice  or  mo- 
tion and  by  force  and  effect  hereof  revert  back  and  belong 
to  said  first  parties,  their  heirs  or  assigns,  as  though  it  had 
never  been  sold ;  and  all  rights,  interests  and  privileges  of 
second  party,  its  successors  or  assigns,  in  any  timber  thereoo 
not  then  removed  shall  totally  cease  thereafter." 

The  primary  purpose  of  the  defendant  Cooperage  Company 
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ill  acquiring  the  timber  on  this  tract  of  lautl  was  to  secure 
so  much  thereof  as  was  fit  to  be  manufactured  into  barrel 
staves  and  headings.  Immediately  after  the  conveyance 
aforesaid  the  C'ooperafre  Company  be^aii  its  operations  on  the 
land.  It  went  over  it  and  cut  the  oak  timber  in  large  quan- 
tities, constructed  railroads  so  as  to  remove  said  timber  to 
its  various  mills,  erected  on  the  lands,  and  the  manufactured 
product  from  the  mills  to  the  point  of  shipment.  It  also 
during  the  time  sold  considerable  quantities  of  timber  be- 
sides that  suitable  for  staves  and  headings.  It  will  be  ob- 
ser\'ed  that  the  deed  provides  that  by  the  first  of  January, 
1909,  the  said  Cooperage  Company  shall  surrender  by  metes 
and  hounds  to  the  grantors  the  timber  on  such  of  the  lands  as 
it  may  in  fairness  regard  to  be  without  marketable  value, 
and  also  2000  acres  of  the  land  in  addition  to  this,  and  on 
the  first  of  January  of  each  year  thereafter  1500  acres  of  such 
lands,  and  that  the  right  of  the  Cooperage  Company  to  cut 
and  remove  the  timber  from  said  land  will  expire  on  the 
first  of  January,  192.^,  and  all  timber  then  remaining  uncut 
upon  said  laifil  at  that  time  revert  to  and  become  the  prop- 
erty of  the  grantors.  The  Cooperage  Company  did  not  on 
the  first  of  January,  1909,  execute  any  deed  of  surrender  for 
such  of  the  lands  as  it  found  were  improved  and  the  timber 
thereon  not  of  marketable  quality.  It  is  shown  that  at  the 
time  the  transaction  was  made  it  was  estimated  that  there 
was  about  2000  acres  of  the  land  which  had  been  cleared  and 
improved,  and  that  there  was  a  deduction  made  from  the 
purchase  price  of  $30,000.00  to  cover  this  2000  acres  at  $15.00 
per  acre,  the  price  at  which  the  timber'was  purchased.  Nor 
did  the  said  Cooperage  Company  surrender  2000  additional 
acres  of  the  laud  from  which  it  had  cut  the  timber  at  that 
time,  nor  did  it  surrender  l.'iOO  acres  on  the  first  of  January 
of  each  year  thereafter. 

The  Cooperage  Company's  operations  upon  the  land  com- 
menee<l  in  Braxton  c<mnty,  and,  as  the  timber  was  removed 
from  the  land  in  that  county,  extended  into  Gilmer  county, 
and  thenee  into  Calhoun  county.  In  1913  Louis  Bennett, 
who,  it  appears,  conducted  all  of  the  transactions  for  the  gran- 
tors in  the  deed,  took  up  with  the  Cooperage  Company  the 
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matter  of  surrendering  Home  of  the  lands,  the  timber  upon 
which  had  been  conveyed  to  it.  It  was  the  dseire  of  the  par- 
ties, if  pos.'tible,  to  make  sueh  surrender  without  being  put  to 
the  expense  of  making  additional  surveys.  While  the  large 
tract  of  more  than  37,000  acres  of  laud  was  in  a  comparatively 
compact  body,  it  was  made  up  of  many  smaller  tracts,  and 
the  deed  to  the  Cooperage  Company  conveyed  the  timber  by 
the  metes  and  bounds  of  these  smaller  tracts,  and  the  parties 
desired  to  surrender  as  many  of  these  smaller  tracts  de- 
scribed in  the  deed  of  convej-anee  as  were  ready  to  be  tamed 
back.  It  was  found  at  that  time  that  the  Cooperage  Com- 
pany hail  cut  the  timber  off  of  all  the  lands  lying  in  Braxton 
county  except  a  small  tract  of  about  40  acres.  These  land-s 
Ijinp  in  Braxton  county  were  made  up  of  much  smaller  tracts 
than  the  tracts  makinr;  up  the  lands  in  Gilmer  and  Cal- 
houn counties.  The  Cooperage  Company  advised  Bennett 
that  it  conld  surrender  back  practically  all  of  the  lands  in 
Braxton  county,  and  he  prepared  a  surrender  deed  to  be 
executed  by  the  Cooperajre  Company  releasing  unto  the  Ben- 
netts certain  tracts  of  land  describing  them  by  the  metes  and 
bounds  iiiveii  in  the  deed  made  by  him  and  his  associates  to 
the  Cooperage  Company.  This  deed  as  prepared  by  Bennett 
included  between  five  and  six  thousand  acres.  He  sent  it  to 
the  Coopera}:e  C'ompany  for  execution,  and  upon  examination 
it  was  fonnil  that  it  did  not  contain  all  of  the  tracts  which 
the  Coopeiajre  Company  desired  to  surrender.  It  was  re- 
written and  made  to  include  more  than  7000  acres.  A  pro- 
vision was  put  in  this  deed,  as  prepared  by  Bennett,  not 
waiving  any  of  the  rights  of  the  grantors  for  failure  of  the 
Cooperage  Company  to  make  the  surrenders  as  required  by 
the  terms  of  the  deed,  or  to  comply  with  any  other  provisions 
of  the  conveyance,  and  this  provision  was  carried  into  the 
deed  as  rewritten,  but  in  a  little  different  form.  No  further 
surrenders  (if  the  land,  or  any  part  thereof,  had  been  made 
at  the  time  of  the  in.stitution  of  these  suits.  It  appears  that 
in  the  year  1916  Bennett  took  up  with  the  Cooperage  Company 
the  matter  of  making  further  surrenders,  and  it  advised  him 
that  it  was  ready  to  surrender  a  very  large  part  of  the  area, 
but  that  it  could  not  do  so  from  the  descriptions  contained 


D,!„;,z.tl  by  Google 


Oct.  1921]  Bennett  v.  Coopeeaoe  Co.  291 

in  the  deed  of  conveyance  to  it,  for  the  reason  that  the  proper 
conduct  of  its  operations  did  not  permit  cutting  the  timber 
dean  on  any  one  of  the  tracts  of  land,  hut  involved  large 
parts  of  a  number  of  the  tracts.  '  It  will  be  remembered 
that  these  boundaries  in  Oilmer  and  Calhoun  counties  were 
much  larger  than  the  boundaries  in  Braxton  county,  one 
of  them  containing  something  like  1 0,000  acres.  Prior 
to  this  time  Bennett  had  had  most  of  the  land  cut  up  into 
smaller  lots  or  tracts,  with  a  view  of  selling  the  same  for  small 
farms.  These  tracts  ranged  in  size  from  15  to  200  acres. 
A  map  had  been  made  showing  these  small  farms  by  metes 
and  bounds,  and  with  a  view  to  securii^  the  surrender  by  the 
Cooperage  Company  of  some  of  the  lands  without  boing 
required  to  make  surveys,  Bennett  sent  one  of  these  maps  to 
that  Company,  and  asked  it  if  it  could  therefrom  pick  out  the 
lands  from  which  it  bad  cut  the  timber,  and  surrender  the 
same  according  to  the  metes  and  bounds  of  the  farms  as 
shown  by  this  map.  After  making  an  examination  of  the 
map  the  Cooperage  Company's  ofScers  were  able  to  point  oat 
but  a  very  few  of  the  small  tracts  which  could  be  surrendered 
in  accordance  with  the  descriptions  shown  on  the  map.  Ben- 
nett was  advised  of  their  inability  to  make  the  surrenders 
from  the  descriptions  contained  on  the  map,  and  of  the  neces- 
sity for  making  additional  surveys  to  that  end.  He  made 
no  answer  to  this  communication,  and  no  further  negotia- 
tions were  had  so  far  as  is  shown  by  the  record  in  regard  to 
the  surrenders  of  the  land,  or  any  part  of  it,  until  after  the 
death  of  Louis  Bennett.  In  the  year  1917  there  was  some 
correspondence  between  Bennett  and  the  Cooperage  Com- 
pany, and  its  lawyer,  in  regard  to  securing  rights-of-way  for 
the  purpose-  of  removing  the  timber  from  certain  parts  of  the 
land.  There  was  a  collateral  contract  at  the  time  the  deed 
was  made  by  which  the  Bennetts  agreed  that  they  would 
furnish  certain  rights-of-way  for  the  removal  of  the  timber. 
Bennett's  contention  was  that  his  contract  did  not  require 
him  to  secure  the  rights-of-way  demanded,  while  the  Cooper- 
age Company  contended  that  he  was  under  obligation  to 
secure  the  same.  This  controversy  seems  to  have  been  ter- 
minated in  August.  1917,  by  a  letter  written  by  Bennett  to 
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the  Cooperage  Company  in  which,  among  other  things,  he 
said:  "But  I  am  disposed  to  think  that  in  the  final  ad- 
justment of  all  matters  ray  leniency  toward  you  in  not  en- 
forcing the  surrender  of  timber  territory,  and  your  fairness 
and  accommodation  to  me  would,  perhaps,  offset  each  other 
and  settle  all  such  matters,"  It  appears  that  no  further 
demands  were  made  for  the  rights-of-way  in  question,  and  the 
matter  wa-s  there  allowed  to  rest. 

Tn  the  spring  of  1918  the  Cooperage  Company  had  removed 
from  the  land  all  of  the  timber  suitable  for  making  staves 
and  headings  that  was  accessible  to  its  tramroads  and  rail- 
roads. It  had  theretofore  cut  large  quantities  of  the  other 
timber  and  sold  it  to  other  parties,  and  bad  also  sold  con- 
siderable of  the  other  timber  upon  the  stump  to  other  parties 
who  cut  and  manufactured  the  same,  but  at  this  time  there 
was  still  remaining  on  the  land  a  considerable  amount  of 
valuable  timber  which  the  Cooperage  Company  determined 
to  sell  as  a  whole.  At  that  time  it  was  under  a  contract 
with  Vausant  Kitchen  &  Company  to  cut  and  deliver  all  of 
certain  kinds  of  timber  upon  the  lands  at  certain  prices.  Be- 
cause of  the  iuereascd  cost  of  cuttuig  the  timber  and  putting 
it  in  the  streams,  this  contract  h«il  become  very  burdensome, 
resulting  in  considerable  loss  to  the  Cooperage  Company. 
Before,  however,  it  could  dispose  of  the  remaining  timber  it 
was  necessary  to  seeui'e  a  cancellation  of  this  contract.  In 
March  or  April,  1918,  the  Cooperage  Company  agreed  with 
the  defendant  Snodgrass  to  sell  the  remaining  timber  upon  the 
land  to  him  for  the  sum  of  $6500.00,  conditioned,  however, 
upon  it  being  able  to  secure  a  cancellation  of  the  Yansant 
Kitchen  &  Company  contract.  Negotiations  were  entered  into 
with  that  company  which  resulted  in  September,  1918,  in  a 
cancellation  of  that  contract  upon  the  payment  to  that  com- 
pany by  the  Cooperage  Company  of  the  sum  of  $10,000.00, 
and  on  the  same  day  the  Cooper^e  Company  executed  the 
contract  selling  the  remaining  timber  to  Snodgrass. 

In  the  spring  of  1918  the  Cooperage  Company  removed  all 
of  its  mills  from  the  land,  took  up  its  steel  railroads,  and 
had  determined  to  discontinue  its  operations  thereon.  In 
the  fall  of  1918,  after  the  transfer  of  the  remaining  timber 
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to  the  defendant  Snodgrasa,  the  defendant  Turner  acquired 
from  Siiodgrass  a  one-half  interest  therein,  and  they  began 
operationij  with  a  view  to  the  removal  of  thb  timber.  The 
plaintiifs  in  the  seven  last  above  named  suits  had  purchased 
from  Louis  Bennett  and  his  associates  small  tracts  of  the  lands 
included  in  the  27,000  acres,  all  of  the  deeds  to  them  being 
made  subject  to  the  rights  of  the  Cooperage  Company  in  the 
deed  of  July,  1906.  When  Snodgrass  and  Turner  began 
their  operations  the  same  extended  upon  the  lands  of  these 
plaintiffs,  and  they,  beginning  in  January,  1919,  brought 
suits  in  equity  for  the  purpose  of  enjoining  Snodgrass  and 
Turner  from  removing  any  of  the^timber  from  the  tracts  of 
land  purchased  by  them,  asserting  that  the  Cooperage  Com- 
pany had  lost  its  title  to  any  of  said  timber  because  it  had 
abandoned  the  same,  and  that  when  it  made  the  deed  to 
Snodgrass  it  had  nothing  to  convey  to  him.  "A  little  later 
in  the  same  year  the  plaintiffs  in  the  first  above  entitled  suit, 
being  the  grantors  in  the  deed  of  July.  1906.  and  the  suc- 
cessors to  such  of  them  as  had  in  the  meantime  died,  brought 
suit  seeking  to  enjoin  the  timber  operations.  The  basis  of 
this  suit  IS  that  the  Cooperage  Company  had  abandoned  its 
timber  rights,  for  which  reason  the  deed  to  Snodgress  was 
ineffective  to  pass  any  title  to  the  timber,  or  any  part  thereof, 
and  further  that  by  the  terms  of  the  deed  granting  the  timber 
to  tbe  Cooperage  Company  it  was  required  to  make  surrender 
each  year  of  1500  acres,  as  well  as  of  the  improved  land,  and 
2000  acres  on  the  first  of  January,  1909,  and  that  under  this 
provision  there  should  have  been  .surrendered  at  the  time  of 
the  institution  of  the  suit  at  least  19000  acres  of  land,  whereas 
there  had  only  been  surrendered  some  7000  acres ;  that  Snod- 
grass  and  Turner  were  attempting  to  cut  over  all  of  the  land 
not  actually  surrendei-ed  by  deed,  whereas  if  they  had  any 
rights  at  all  it  would  only  be  to  so  much  of  the  land  as  would 
remain  after  taking  out  the  total  acreage  which  should  have 
been  surrendered  up  to  that  time. 

Upon  a  hearing  of  the  ca.se  the  court  below  found  that  the 
Cooperage  Company  had  not  abandoned  its  timber  rights, 
but  that  it  still  had  title  to  some  part  of  th&  timber  upon  said 
27000-acre  tract  of  land  at  the  time  it  made  the  conveyance 
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to  Snodgrass.  He,  ho-wever,  perpetuated  the  temporary  in- 
junctions granted  in  the  seven  last  above  named  cases,  and 
held  in  the  first  above  named  case  that  Snodgrass  and  Turner 
would  be  entitled  to  cut  timber  from  no  more  than  about 
8000  acres  of  land ;  that  as  they  had  gone  upon  the  land  and 
had  cut  timber  from  several  of  the  tracta  as  described  in  the 
original  deed  of  conveyance  to  the  Cooperage  Company,  in 
the  aggregate  amounting  to  more  that  12,000  acres,  they  had 
exceeded  their  rights.  In  arrivii^  at  this  conclusion  that 
Snodgrass  and  Turner  had  cut  over  more  territory  than  they 
were  entitled  to  the  court  charged  them  with  the  entire  acre- 
age of. every  tract  of  land  as  described  in  the  original  deed 
Tipon  which  they  had  carried  on  any  operations,  no  matter 
how  inconsiderable.  To  illustrate,  there  was  one  tract  of 
land  containing  about  9000  acres.  The  timber  remaining 
on  about  3000  acres  of  this  land  was  sold  by  Snodgrass  and 
Turner  to  another  party,  and  this  other  party  was  also  given 
the  privilege  of  cutting  some  trees  which  remained  along  the 
bank  of  a  stream  dividing  the  part  sold  from  the  part  re- 
served for  the  purpose  of  surrender,  and  the  court,  because 
of  the  cutting  of  these  few  trees,  held  that  Snodgrass  and 
Turner  bad  elected  lo  take  the  whole  9000-aore  tract  as  a  part 
of  the  lands  they  were  entitled  to  cut  over. 

It  appears  that  when  the  plaintiffs  in  the  seven  last  above 
named  suits  began  to  question  the  right  of  Sno^rass  and 
Turner  to  cut  the  timber  remaining  on  the  lands  sold  to  the 
company  by  the  Bennetts,  Snodgrass  took  up  with  the  Ben- 
netts the  matter  of  making  surrenders  of  such  parts  of  the 
land  as  should  have  been  surrendered  up  to  that  time.  It 
appears  that  there  was  ample  acreage  from  which  the  timber 
had  been  entirely  removed  to  make  up  all  of  the  lands  which, 
by  the  terms  of  the  deed,  should  have  been  surrendered,  but 
that  in  order  to  make  surrender  deeds  with  any  degree  of  ac- 
curacy considerable  surveying  would  necessarily  have  to  be 
done.  These  tracts  of  land  which  were  laid  off  into  farms 
were  divided  upon  the  theory  of  making  them  convenient  for 
farming  purposes,  and  it  was  not  practicable  to  conduct  the 
timber  operations-  so  as  to  entirely  remove  the  timber  from 
any  such  tract  as  the  work  progressed.      Snodgrass  asked  the 
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Bennetts  to  have  their  surveyor  ^o  with  him  upon  the  ground 
with  a  view  of  determining  the  boundaries  of  such  lands  as 
cimhl  be  surrendered.  They  directed  a  surveyor  to  go  upon 
the  ground,  but  instructed  him  that  in  accepting  any  sur- 
renders from  Snodgrass  he  must  be  required  to  keep  as  the 
part  of  the  lands  upon  which  he  was  still  entitled  to  cut  the 
timber  the  whole  area  of  any  tract  upon  which  he  had  there- 
tofore carried  on  any  operations,  regardless  of  the  extent  of 
these  operations,  or  of  the  area  of  the  tract.  Of  course  these 
iiiRtructioiiK  did  not  consist  with  the  terms  of  the  deed,  and 
tJnodgrasK  did  not  accede  thereto.  The  sun-eyor,  however, 
with  Snodgrass,  was  engaged  at  the  time  the  suits  were 
broi^ht  in  endeavoring  to  ascertain  the  boundaries  of  such 
lands  a.s  eould  he  surrendered.  After  the  Bennett  suit  was 
instituted  the  Bennett  surveyor  discontinued  his  activities, 
and  Snodgrass  and  Turner  continued  to  make  such  investi- 
gations Rs  would  enable  them  to  surrender  a  considerable 
part  of  the  land.  As  a  result  thereof  a  deed  was  prepared 
surrendering  to  the  Bennetts  what  Snod^rrasfi  and  Turner  and 
their  surveyor  claim  is  over  12000  acres,  and  what  the  Ben- 
nett surveyor  claims  is  a  little  more  than  9000  acres.  This 
surrender  deed  was  filed  by  Snodgrass  and  Turner  with  their 
answer  in  this  case,  and  is  tendered  as  a  full  compliance  with 
the  requirements  of  the  deed  of  July,  1906,  by  which  the  tim- 
ber was  conveyed  by  the  Bennetts  to  the  Cooperage  Company. 
From  the  decrees  of  the  circuit  court  above  indicated  Snod- 
grass and  Turner  prosecute  these  appeals. 

The  appellants  contend  that  the  conclusion  of  the  circuit 
court  that  there  bad  been  no  abandonment  of  its  rights  by  the 
interstate  Cooperagp  Company  at  the  time  of  the  transfer  of 
the  remaining  timber  by  it  to  Snodgrass  is  well  supported 
by  the  evidence,  while  the  plaintiffs  contend  that  this  con- 
clusion of  the  circuit  court  is  wrong ;  that  it  should  have  held 
that  the  Tiiterstate  Cooperage  Company  bsd  lost,  by  aband- 
onment, its  rights  prior  to  the  time  it  made  the  deed  to  Snod- 
grass, and  should  not  only  have  perpetuated  the  injunctions 
in  the  seven  last  above  named  cases,  but  in  the  tirst  above 
•ityled  case  as  well.  This  contention  that  the  Cooperage 
Company  had  abandoned  its  rights  under  the  timber  deed  is 
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based  upon  the  fact  that  it  had  taken  up  its  tramroads  and 
steel  railroad  tracks,  and  had  removed  its  mills  from  the 
land  in  the  spring  of  1918,  before  the  conveyance  to  Snod- 
eraH.s,  and  that  for  that  year  it  had  directed  the  assessor  of 
Calhoun  county  to  omit  from  the  tax  books  of  that  county  any 
charpe  against  it  on  account  of  standing  timber,  the  reprtesen- 
tation  beinff  that  the  same  had  been  removed ;  and  further, 
upon  certain  statements  made  by  various  employes  of  the 
Cooperage  Company  that  the  company  had  completed  its  op- 
erations upon  the  tract  of  land  and  was  movinf;  out,  or  simi- 
lar statements  of  like  import.  Tt  is  quite  true  that  the  Coop- 
erage Company  did  remove  its  mills  and  its  railroads  from 
these  lands  in  the  spring  of  1918.  The  mills  npon  the  land 
were  for  the  purpose  of  cutting  staves  and  headings,  and 
when  it  had  completed  the  cutting:  of  this  class  of  material,  of 
course,  it  had  no  further  use  for  these  mills.  The  trararoadu 
and  railroad  tracks  built  upon  the  land  were  also  largely  for 
the  purpose  of  hauling  this  stave  timber  to  the  mills  and 
from  the  mills  to  the  railroad  station  for  loading.  The 
timber  remaining  upon  the  land  was  such  timber  as  it  was 
expected  to  remove  by  hauling  the  same  to  floatable  streams 
by  means  of  which  it  could  be  carried  to  its  destination.  It 
appears  that  a  large  part  of  this  class  of  timber  which  had 
been  theretofore  cut  had  been  carried  to  market  in  this  way. 
It  must  be  borne  in  mind  that  the  deed  from  the  Bennetts 
to  the  Cooperage  Company  conveyed  the  timber  on  this  27000 
acres  of  land.  It  vested  the  title  to  this  timber  in  the  Cooper- 
age Company.  Of  course,  in  order  to  have  the  benefit  of  that 
title  it  was  necessary  that  the  timber  be  all  cut  before  the  first 
of  January,  1925,  because  the  deed  provides  that  after  that 
date  all  timber  remaining  upon  the  land  shall  revert  to  and  be- 
come the  property  of  the  grantors.  Are  the  facts  shown  in 
this  case  sufficient  to  prove  an  abandonment  by  the  Cooperage 
Company  ♦  That  there  is  a  large  amount  of  valuable  timber 
still  remaining  upon  the  land  is  unquestioned ;  that  the  Coop- 
erage Company,  in  the  spring  of  1918,  had  negotiated  the 
sale  of  this  timber  to  Snodgrass  and  only  waited  to  con- 
summate this  sale  until  it  could  relieve  itself  of  the  Vansent 
Kitchen  &  Company  contract  is  undisputed.       The  taking 
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up  of  the  tracks  and  the  movin;;  of  the  mills  do  not  neces- 
sarily indicate  that  the  Cooperage  Company  had  disclaimed 
any  title  to  the  remaining  timber.  It  is  contended  that  the 
request  to  the  assessor  not  to  carry  the  timber  upon  the  land 
books  for  the  year  1918  in  the  name  of  the  Cooperage  Com- 
pany because  it  had  already  been  removed,  conclusively  shows 
that  it  had  abandoned  whatever  rights  it  had  upon  the  laud. 
The  ofiBcers  of  the  Cooperage  Company  say  that  they  did  not 
know  that  the  tax  return  contained  any  such  notation.  It 
was  made  upon  the  return  of  personal  property  made  by  the 
company  in  a  place  where  no  one  would  have  reason  to  ex- 
pect snch  a  notation  to  be  made,  and  the  officers  of  the  com- 
pany say  that  if  they  had  known  that  any  such  return  had 
been  made  they  would  have  disapproved  it  and  disallowed  it. 
Whether  this  is  true  or  not,  we  do  not  think  is  material.  The 
failure  of  an  owner  of  property  to  return  it  for  taxation  ia 
not  of  itself  sufficient  evidence  to  show  that  he  has  disclaimed 
title  to  the  property.  It  is  common  knowledge  that  many 
citizens  sucessfuUy  escape  the  payment  of  the  taxes  which 
they  should  pay,  but  this  fact  has  never  been  held  sufficient 
to  divest  them  of  the  title  to  the  property  upon  which  they 
had  not  paid  taxes  and  vest  it  in  someone  else  who  might 
be  fortunate  enough  to  secure  the  temporarj-  possession  of  it. 
Another  ground  relied  upon  by  the  plaintiffs  to  show  aband- 
onment by  the  Cooperage  Company  is  that  it  cut  over  all  of 
this  land,  sometimes  more  than  once.  This  is  quite  true.  The 
Cooperage  Company  had  cut  over  practically  all  of  the  land 
so  far  as  the  stave  and  heading  timber  was  eoneerned.  The 
evidence  shows  that  its  method  of  removing  the  timber  was 
to  go  over  a  tract  of  land  first  and  cut  out  the  stave  and  head- 
ing timber;  then  it  frequently  went  over  it  again  and  cut 
out  the  poplar  timber ;  and  still  again  and  cut  out  the  hickory 
suitable  for  spokes  and  handles ;  and  frequently  again,  and 
cut  out  telegraph  and  telephone  poles  and  other  classes  of 
timber.  This  process  was  carried  on  during  all  of  the  time 
it  was  engaged  in  its  operations,  and  no  objection  to  con- 
ducting the  operations  in  this  manner  were  ever  made  by  any 
of  the  interested  parties,  nor  could  any  objection  be  maae 
upon  that  account.       There  was  nothing  in  the  deed  which 
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required  the  Cooperage  Company  t<)  remove  all  of  the  timber 
from  a  particular  tract  of  land  as  ita  operations  pr<^es8ed. 
The  ease  of  Koontz  v.  Mabie,  72  W.  Va.  202.  is  relied  npon  to 
support  this  contention  of  the  plaintiffs.  The  contract  in  that 
caKp  required  the  purchaser  to  cut  the  timber  off  clean  as  he 
went  over  it,  and  as  construed  by  the  court  did  not  permit  him 
to  go  back  over  the  land  and  cut  further  timber  after  it  had 
once  been  cut  over  and  operations  discontinued  thereon. 
There  is  no  such  requirement  as  that  in  the  contract  in  this 
case,  and  the  conduct  of  the  parties  in  carrying  on  their  opera- 
tions shons  that  they  did  not  so  construe  it.  We  are  of  the 
opinion  that  the  court  below  was  right  in  his  holdii^  that 
there  was  no  abandonment  by  the  Cooperage  Company  of  its 
rights  under  the  timber  deed,  and  that  whatever  timber  it 
had  the  right  to  cut  thereunder  w&s  transferred  to  and  became 
vested  in  Snodgrass. 

The  plaintiffs,  however,  insist  that  the  decree  of  the  lower 
court  is  right  for  the  reason  that  according  to  their  construc- 
tion of  the  timber  deed  it  must  be  considered  that  the  lands 
required  to  be  surrendered  each  year  were  automatically  sur- 
rendered, and  this  being  so  there  would  only  remain  a  little 
over  8000  acres  of  the  land  to  be  cut  over  by  Snodgrass  at 
the  time  of  the  transfer  to  him.  It  might  be  pertinent  to  in- 
quire what  1500  acres  was  surrendered  each  year.  There 
is  no  particular  1500  acres  of  land  described  in  the  deed  to 
be  surrendered  each  and  every  year,  nor  is  there  any  way 
pointed  out  by  which  the  court  could  ascertain  which  1500 
acres  the  purchaser  of  the  timber  was  required  to  surrender. 
It  may  be  doubted  whether,  if  Bennett  had  attempted  to  com- 
pel the  specific  execution  of  the  contract  in  this  regard,  he 
could  have  been  successful,  for  the  reason  that  the  subject 
matter  of  the  surrender  each  year  is  not  determined  by  the 
contract  itself,  nor  is  there  any  method  pointed  out  for  the 
determination  of  this  acreage  except  the  action  of  the  parties. 
It  may  be  that  this  provision  in  the  deed  is  no  more  than  a 
condition  for  the  violation  of  which  an  action  at  law  might  be 
maintained.  Our  view  of  the  case,  however,  renders  it  un- 
necessary for  us  to  pass  upon  this  question.  The  defendants 
insist  that   Bennett  waived   this  provision   of  the  contract: 
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First,  by  accepting  the  surreuder  in  1913  of  the  7000  acres 
under  the  circunutanccK  existing  at  that  time;  and,  Second, 
by  his  subsequent  conduct  in  not  asking  for  further  sur- 
renders, but  in  virtually  foregoinR  this  provision  of  the  con- 
tract in  consideration  that  he  be  not  required  to  furnish  cer- 
tain rights-of-way  which  the  company  was  insisting  he  was 
under  obligation  to  furnish.  As  before  stated,  Bennett  never 
demanded  performance  of  this  part  of  the  contract  until  the 
year  1913,  when  the  deed  surrendering  a  little  over  .7000 
acres  was  delivered.  In  this  deed  a  provision  was  inserted 
that  it  should  not  prejudice  the  rights  of  either  of  the  parties 
to  rely  upon  any  provision  of  the  contract  which  had  not 
been  complied  with,  and  in  a  letter  from  Bennett  in  r^ard 
to  this  provision  he  advised  the  company  that  he  did  not  ex- 
pect to  have  any  occasion  to  rely  thereon,  but  simply  put  it 
in  so  that  in  case  the  company  undertook  to  be  harsh  or  un- 
reasonable with  him  in  the  final  settlement  he  might  use  it 
against  it.  After  this  time  be  made  no  further  requests  for 
surrenders  of  any  of  the  property  until  1916,  when,  as  above 
indicated,  he  attempted  to  have  further  acreage  relieved  from 
the  burden  of  the  timber  deed  without  being  required  to  make 
additional  surveys.  When  the  conclusion  was  finally  reached 
that  this  could  not  be  done  without  such  additional  surveys 
it  appears  that  Bennett  did  not  require  the  same.  In  fact 
the  Cooperage  Company  advised  him  that  it  was  ready  to 
have  the  surveying  done  if  he  desired  it,  so  that  it  could  sur- 
render the  acreage  in  accordance  with  the  terms  of  the  deed. 
The  cost  of  such  surveying  was  to  be  borne  by  the  Benneiw, 
and  it  was  but  reasonable  that  the  Cooperage  Company  before 
incurring  this  expense  should  get  the  consent  of  the  Beonets 
thereto.  When  the  Cooperage  Company  in  effect  applied 
for  this,  Bennett  remained  silent,  and  further  in  the  next  year 
when  the  contention  between  the  parties  arose  over  the  rights- 
of-way  Bennett  put  his  own  construction  upon  his  conduct 
when  he  said  that  his  leniency  in  not  enforcing  the  surrenders, 
and  the  fairness  and  accommodation  of  the  company  to  him, 
should  offset  each  other  and  settle  all  such  matters.  This 
was  in  effect  saying  to  the  company,  I  had  a  right  to  demand 
of  yon  that  yon  surrender  1500  acres  of  this  land  each  year 
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free  from  the  burden  of  the  timber  deed.  You  have  a  right  to 
require  of  me  that  I  procure  certain  r^fats-of-way,  I  have 
relieved  you  of  the  reqairement  to  surrender  the  1500  acres 
each  year,  and  in  consideration  of  this  you  should  relieve  me 
of  the  duty  of  procuring  these  rights-of-way.  The  company 
by  its  acquiescence  accepted  the  proposition  and  that  was  the 
end  of  the  matter.  There  is  no  doubt  but  that  the  Bennetts 
might  waive  this  requirement  if  they  desired,  and  that  they 
did  waive  it  there  seems  to  us  no  doubt.  In  addition  to  the 
correspondence  which  culminated  in  the  letter  above  referred 
to,  there  is  much  proof  here  of  conversations  had  by  Louis 
Bennett  with  various  people  in  which  he  stated  that  the  rights 
of  the  Cooperage  Company  would  not  be  extinguished  until 
1925.  It  was  testified  by  some  witnesses  that  when  they 
talked  with  Bennett  about  these  surrenders  he  expressed  a 
preference  that  the  matter  be  allowed  to  remain  as  it  was 
until  the  expiration  of  the  time  provided  in  the  deed  for  re- 
moving the  timber.  We  do  not  think,  therefore,  that  either 
the  Bennetts,  or  any  of  those  claiming  under  them,  had  any 
right  to  demand  the  surrender  of  the  timber  upon  any  of 
this  land  at  the  time  of  Louis  Bennett's  death.  Whether 
such  a  right  once  waived  can  again  be  restored  as  to  the 
future  by  making  demand  we  need  not  say.  The  surrender 
deed  tendered  by  Snodgrass  and  Turner,  admitting  that  it 
only  covers  the  acreage  claimed  by  the  Bennetts,  is  sufficient 
to  fully  meet  any  requirements  for  surrender  of  territory 
up  to  that  time.  At  the  time  the  Bennett  suit  was  brought 
it  may  be  said  that  there  was  no  right  to  demand  the  sur- 
render of  any  of  the  territory.  The  conditions  which  the 
Bennetts  required  of  Snodgrass  and  Turner  they  had  no  right 
to  demand,  that  is,  that  they  retain  only  8000  acres  of  the 
land,  and  that  in  this  8000  acres  the  whole  of  any  tract  most 
be  included  upon  which  they  had  cut  any  timber,  however  in- 
significant the  extent  of  such  cutting  might  be.  The  plaintifEs 
in  the  seven  last  above  named  suits  can,  of  course,  stand  on  no 
higher  ground  than  their  grantors.  They  took  deeds  to  the 
land  conveyed  to  them  containing  a  provision  that  the  same 
was  subject  to  all  of  the  rights  of  the  Interstate  Cooperage 
Company  under  its  deed  of  July,  1906,  and  they  cannot  com- 
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plain  that  their  land  has  not  been  relieved  of  the  burden  cast 
thereon  by  this  deed  in  advance  of  the  time  indicated  therein 
for  the  expiration  of  the  Cooperage  Company's  rights. 

Our  conclusion  is  to  reverse  all  of  the  decrees  complained  of, 
dissolve  the  injunctions,  and  dismiss  the  bills  in  the  seven  last 
above  named  causes,  with  costs  to  the  appellants  in  this  court, 
and  in  th^  court  below ;  and  as  to  the  first  above  named  cause, 
it  is  remanded  for  the  purpose  of  having  the  special  receiver 
therein  appointed  make  settlement  of  his  accounts,  with  direc- 
tions to  thereupon  disehar^  such  special  receiver  and  dis- 
miss the  suit. 

Reversed;  Injunctions  dissolved;  Remanded. 


CHARLESTON. 

State  v.  Toney  Stafford. 
Submitted  October  19,  1921.    Decided  October  25,  1921. 

1.  IsDicTMENT  AND  INFORMATION — Indictment  Not  Quathed  Where 

(Irand  Jurors  Were  Selected  at  Statute  Required  at  Levy 

Term. 

Prior  to  the  legislature  of  1919,  the  county  court  was  re- 
quired to  prepare  annually  a  tUt  of  grand  Jurors  and  deliver 
same  to  the  clerk  of  the  circuit  court  at  Its  lev?  term  which 
begins  on  the  2nd  Tuesday  In  August  and  by  operation  of  law 
is  adjourned  until  the  4tb  Tuesday  In  that  month,  at  wblcb  the 
levy  must  be  laid  as  provided  in  sec,  2,  chap.  ZSA,  Barnes 
Code,  I91S;  and  an  Indictment  found  anti  returned  by  grand 
Jurors  properly  selected  from  such  list  so  prepared  either  at 
the  session  begun  on  the  2nd  Tuesday  In  August,  or  at  the 
adjourned  session  begun  on  the  4th  Tuesday  of  tliat  month, 
should  not  be  quashed  for  the  alleged  reason  that  such  list 
was  not  prepared  and  delivered  at  the  levy  term.     (p.  306). 

2.  Homicide — In  Prosecution,  for  Attempt  to  Murder.  Inslructioit 

as  to  Ouilt  of  Party  Watching  to  Prevent  Surprise  of  Those 

Doing   the   Shooting   Held   Sufficient. 

An  instruction  given  In  a  trial  on  an  Indictment  for  fel- 
onious attempt  to  kill,  instrnctiog  the  Jury  in  effect,  that  If 
they  believe  from  the  evidence  that  the  defendant,  and  others 
Jointly  indicted  with  htm,  all  or  any  of  them  beMg  armed 
with  guns,  went  within  shooting  distance  of  a  mine  tipple  and 
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cage  then  used  for  bringing  meo  out  of  the  mine  and  did,  on  a 
day  named,  lie  in  wait  until  certain  peraone  named  In  the  in- 
dictment came  out  ot  the  mine  la  Buch  cage,  and  that  such 
other  persona  Jointly  indicted  with  defendant,  or  any  of  them, 
did  then  and  there  shoot  with  such  guns  at  the  persona  coming 
out  of  the  mine  in  aucb  cage,  with  felonious  Intent  then  and 
there  to  kill  them,  or  any  ol  them,  and  tttat  defendant  was  then 
and  there  present  or  wtthln  about  three  hundrsi  yards  of 
auch  persons  Jointly  Indicted  and  watching  to  prevent  surprise 
while  such  other  persons  were  commlttiDg  the  offense,  or  with 
Intention  of  giving  aseistance.  should  occasion  arise,  to  such 
other  persona  and  was  near  enough  to  do  so,  then  the  de- 
fendant would  he  guilty  of  an  attempt  to  commit  murder  in 
the  first  degree,  sufDciently  states  a  concerted  destgn  between 
defendant  and  those  actually  doing  the  shooting;  and  sulB- 
ciently  states  that  defendant,  by  "watching  to  prevent  suT' 
prise,"  was  participating  in  the  murderous  intent,     (p.  307). 

CaiuiNAL  Law — Abstract  Instruction  Improper  But  will  Not 
Reguire  Reversal  Vnlest  it  Has  liisted  Jury. 
An  instruction  which  propounds  an  abstract  proposition  of 
law  should  not  be  given,  but  if  given  and  there  be  evidence 
to  which  it  is  applicable,  the  appellate  court  will  not  reverse 
for  that  cause  unless  it  is  clear  that  the  Jury  has  been  misled. 
(p.  309). 

S\!itE^tnstruction  Correctly  Defining  Statutorjf  Offense  it  Not 
Reversible  on  Theory  of  Assuming  Faets  not  Proven. 
The  giving  of  an  Instruction  which  correctly  states  a  de- 
finition of  a  statutory  offense  for  the  violation  of  which  de- 
fendant is  indicted  and  being  tried,  is  not  reversible  error  on 
the  theory  that  it  assumes  tacts  not  proven,  and  thereby  in- 
vades the  province  of  the  jury.     (p.  309). 

HoMi<ii)K— /MS/mcfion  That  Verdict  ifusi  Be  Guilty  of  At- 
tempt to  Murder  or  Not  GKilty,  Proper,  Where  Lesser  Of- 
fense Barred  hy  Limitation. 

An  instructloa  given  In  the  trial  of  an  Indictment  charging 
defendant  with  a  felonious  attempt  to  kill,  "that  under  the 
law  and  the  evidence  in  this  case  that  they  (the  Jury)  can 
return  only  one  of  two  verdicts;  Guilty  of  an  attempt  to  com- 
mit murder  in  the  first  degree,  or  not  guilty,"  Is  properly 
given  where  the  evidence  is  conclusive  and  nncontradlctod 
that  the  offense.  If  any,  was  committed  on  the  18th  day  of 
November,  I91T,  and  the  indictment  was  not  found  and  re- 
turned until  the  March.  1919,  term  of  the  court;  as  all  of- 
fenses lesser  than  attempt  to  commit  murder  In  the  first  de- 
80  w,  Vh. 
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gree  have  been  barred  by  limitation  before  the  Hading  of  the 
indictment,     (p.  310). 

6.  Cbiminai,  Law — Court  May  I'ermit  Attornevt  Emplaned  to  Ai- 

si»t  Prosecutor  to  Continue  Trial  in  Abnence  of  Prosecutor. 

Under  sec.  7.  chap.  120,  Code,  191S,  competent  attorneys 
mar  be  employed  by  any  person  to  aealst  the  prosecuting  at- 
torney In  the  prosecution  of  any  person  charged  with  crime; 
and  If  in  the  progress  ot  a  trial  the  proeecutlng  attorney  Is 
compelled  by  sickness  or  other  valid  canse  to  be  absent  from 
the  trial.  It  is  not  error  for  the  court,  without  objection  on  the 
part  of  defeudatU.  to  permit  the  attorneys  bo  employed  to 
proceed  with  the  trial  and  prosecute  the  same  to  conclusion, 
unless  it  clearly  appears  that  defendant  was  prejudiced  there- 
by,    (p.  311). 

7.  Jury — Jwor  Held  Competent  Although  Stating  That  He  JHd 

Not    Think  Much  of  Ijahor   Unions.   Where  Defendant  Be- 
longed to  One. 

A  Juror  who  on  hia  voir  dire  says  that  he  has  no  bias  or  pre- 
judice against  defendant  because  such  defendant  is  an  Italian, 
or  is  and  was  a  member  and  officer  of  a  labor  organisation  at 
the  time  ot  the  alleged  offense,  and  that  he  could  render  a  fair 
and  Impartial  verdict  from  the  evidence,  regardless  ot  the 
nationality  of  defendant  or  of  the  tact  that  he  dM  or  dtd  not 
belong  to  a  labor  union,  is  a  competent  Juror,  although  he 
also  says  that  he  "didn't  think  much  of  labor  unions."  and  did 
not  believe  that  labor  unions  were  very  conducive  lo  law  and 
order,     (d.   312). 

Error  to  Circuit  Court,  Baleifih  County. 
Tonj-  Stafford  was  convicted  of  attempting  to  kill  byshoot- 
ing,  and  he  brin'ia  error. 

Affirmed. 

C.  M.  H'wrrf,  and  Johri  M.  McGrath.  for  plaintiff  in  error. 
E.   T.  England.  Attorney  General,  R.  Dennk  Steed,  As- 
sistant Attorney  General  and  N.  B.  Avis,  for  the  State. 

LiVELV  .ItDOE: 

Defendant  prosecutes  this  writ  of  error  from  a  judgment 
of  the  criminal  court  entered  on  the  6th  day  of  April,  1920, 
sentencinft  him  to  confinement  in  the  penitentiary  for  five 
years. 


304  State  v.  Stafford.  [Oct.  1921 

At  the  March  terra  in  1919,  defendant,  Gkorge  Lucas,  Tom 
McGinnis,  Dorr  ynuffer,  Tom  Murphy,  Ed.  Homick,  Will 
Owens,  Tom  Lethco,  Toney  Sorazzo  and  Carl  Crim  were 
jointly  indicted  for  a  felony,  the  indictment  charging  them 
with  unlawfully  and  feloniously  attempting  to  maliciously,  de- 
liberately and  unlawfully  kill  John  Ransom  and  others  by 
shooting  at  them  with  guns  on  the  16th  day  of  November, 
1917.  Home  of  the  defendants  demanded  separate  trials 
and  the  State  elected  to  try  Toney  Stafford. 

In  October,  1917,  the  E.  E.  White  Coal  Co.  had  a  contro- 
versy with  some  of  its  employees,  at  the  Glen  White  mines, 
who  were  members  of  the  United  Mine  Workers  of  America, 
and  a  strike  resulted,  the  company's  employees  who  were  not 
members  of  the  union  remaining  at  work.  The  dispute  was 
decided  against  the  strikers  by  the  United  States  mediators, 
and  thereafter  occurred  the  shooting  for  which  defendant  and 
the  persons  named  above  were  indicted.  The  state's  evidence 
was  to  the  effect  that  Toney  Stafford,  who  was  an  organizer 
of  the  I'nited  Mine  Workers,  suggested  to  Tom  McQinnis, 
the  secretary  of  the  miners'  local  at  Glen  White,  after  the 
decision  of  the  mediators  had  been  rendered,  that  some  radi- 
cal means  would  have  to  be  employed  to  win  the  strike;  that 
Stafford  later  proposed  that  he  furnish  the  guns  and  McGin- 
nis the  men  to  shoot  at  the  nonunion  miners  when  the  cage, 
.in  which  they  were  carried  up  the  mine  shaft  at  the  close  of 
the  day's  work,  appeared  at  the  surface;  that  in  pursuance 
of  this  arrangement  Stafford  did  furnish  a  number  of  high 
powered  guns  and  ammunition;  and  that  on  the  afternoon  of 
November  16,  1917,  defendant  Stafford,  together  with  Tom 
McGinnis,  Georjre  Lncas,  Dorr  Snuffer,  Carl  Crim,  Tom 
Murphy,  Will  Owens  and  others  assembled  on  the  mountain 
side,  where  the  guns  and  ammunition  had  previously  beeu 
hid,  and  lay  in  wait  within  shooting  distance  until  the  men 
at  work  came  up  in  a  cage;  that  from  fifty  to  three  hundred 
shots  from  high  powered  rifles  were  fired  at  a  cape  containing, 
among  others,  John  Ransom,  John  Spears  and  H.  G.  Nuckolls, 
the  bullets  striking  all  around  the  men  but  hitting  no  one. 
Witnesses  testified  that  Toney  Stafford,  defendant,  was  armed 
with  a  shot  gun  and  stationed  about  300  yards  behind  the 
8SI  w.  Vb. 
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other  men  for  the  purpose  of  watching  to  prevent  surprise 
and  to  give  asaisUnce  if  needed.  There  was  no  direct  proof 
that  he  fired  any  diots,  but  witnesses  stated  that  he  was  the 
only  one  armed  with  a  shot  (fan  and  that  buck  shot  had  been 
fired,  also  that  paper  shells  were  found  on  the  mountain  side 
the  day  after  the  shooting.  Tom  McGinnis,  Dorr  Snutter, 
George  Lucas  and  Carl  Crim,  as  witnesses  for  the  State,  con- 
fessed their  participation  in  the  shooting,  admitted  that  they 
shot  at  the  men  in  the  cage  to  hill  them,  and  stated  that  such 
was  the  advice  given  to  them  by  defendant  Stafford.  They 
also  testified  as  to  Stafford's  connection  with  the  plans  which 
resulted  in  the  shooting.  Stafford  denied  that  he  had  any- 
thing to  do  with  the  arrangements  leading  up  to  the  shooting 
and  testified  that  he  was  in  the  town  of  Beckley,  about  seven 
miles  distant,  when  it  occurred.  Several  witnesses  for  de- 
fendant testified  that  Stafford  was  seen  by  them  in  Beckley 
at  different  hours  durii^  the  day  of  the  shooting  and  others 
stated  that  they  did  not  see  him  at  the  meetii^  hall  of  the 
Qlen  White  local  union  on  that  day. 

Many  assignments  of  error  are  made,  but     six  only  are 
ai^ed,  and  to  these  we  will  confine  our  consideration. 

On  October  6,  1919,  defendant  filed  two  pleas  in  abatement 
to  the  indictment,  averring  that  the  grand  jury  which  had 
found  and  returned  the  indictment  had  not  been  selected  from 
a  list  of  grand  jurors  prepared  by  the  county  court  in  the 
manner  prescribed  by  law.  The  court,  without  objection 
or  exceptiou,  proceeded  to  try  the  issue  joined  on  these  two 
pleas,  and  found  in  favor  of  the  State.  Error  is  assigned  ' 
because  the  court  so  decided.  The  State  objected  to  the 
filing  of  these  pleas  on  the  ground  that  they  were  tendered  by 
defendant  alone,  and  were  not  sworn  to  by  him,  but  by  one 
Lawrence  Dwyer,  citing  Rader  v.  Adamson.  37  W.  Va.  582. 
It  is  not  necessary  to  decide  this  contention,  in  view  of  the 
disposition  we  make  of  this  assignment  of  error.  Section  2, 
chap.  157,  Code,  1918,  directs  that  the  county  court  shall  at 
its  levy  term  annually  prepare  a  list  of  not  less  than  100  nor 
more  than  150  freeholders,  qualified  to  serve  as  grand  jurors, 
and  deliver  the  list  so  prepared  to  the  clerk  of  the  circuit 
court,  from  #hich  grand  jurors  shall  be  drawn  at  the  time 
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and  ill  the  manuer  therein  set  out.  Defendant  alleged  and 
sought  to  prove  that  the  grand  jury  which  fomid  and  return- 
ed the  indictment  was  not  selected  from  the  list  so  prepared ; 
that  the  county  court  did  not  prepare  such  list  at  ita  levy 
term ;  that  on  the  contrary  it  prepared  such  list  and  delivered 
the  same  to  the  circuit  clerk  on  September  4,  1918  at  a  special 
term  of  the  county  court.  When  is  the  levy  term  of  the 
county  court?  This  is  the  controlling  question  raised  by 
these  pleas.  Section  1  of  chap.  28  A,  Code,  1918  (the  chapter 
on  tax  levies)  requires  the  county  court  to  hold  a  session  on 
the  second  Tuesday  in  August  in  each  year,  then  make  up  its 
bu^et  and  ascertain  the  total  amount  necessary  to  be  raised 
by  the  levy  for  the  current  year,  the  assessed  value  of  the 
property  subject  to  taxation,  and  the  rate  of  levy  proposed 
on  the  property  as  a  whole,  and  publish  the  statement  in  two 
newspapers.  The  session  shall  then  stand  adjourned  until 
the  4th  Tuesday  in  August,  at  which  time  it  shall  convene, 
hear  objections  to  the  estimate  and  proposed  levy,  if  any, 
and  lay  the  levj'.  It  appears  that  the  court  did  meet,  as  re- 
quired, on  the  2nd  Tuesday  in  August,  1918;  that  it  was  in 
special  session  on  August  21,  when  it  called  a  special  session  to 
meet  on  the  27th  day  of  August,  1918,  for  the  purpose  of 
transaetini;  certain  items  of  business  named  in  the  call,  and, 
in  pursuance  thereof,  did  meet  on  the  27th  and  continued  in 
session  from  day  to  day  until  the  4th  of  September,  and  dur- 
ing which  time  it  laid  the  county  levies,  and  on  which  last 
named  day  it  prepared  a  list  of  grand  jurors  and  delivered 
the  same  to  the  circuit  clerk  in  strict  accordance  with  sec,  2, 
chap.  IfiT,  Code,  1918.  It  is  clear  that  the  session  directed  to 
be  held  on  the  2iid  Tuesday  in  Augu-st  with  adjournment  over 
until  the  4th  Tuesday  in  the  same  month  constitutes 
the  levy  term,  within  the  meaning  of  the  require- 
ment that  the  list  of  grand  jurors  shall  be  prepared 
at  the  ' '  levy  term, ' '  The  beginning  of  the  levy 
term  is  on  the  2nd  Tuesday  in  August  and  by  op- 
eration of  law  continues  (with  the  adjournment)  until  such 
time  after  the  4th  Tuesday  as  the  business  shall  have  been 
finished  and  the  session  closed.  A  list  of  jurors  prepared 
and  delivere*!  on  any  day  of  this  session  so  beginning  and 
ending  would  be  "at  the  levy  term."      It  does  not  make  any 
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difference  that  a  special  term  was  called  for  "Monday,  the 
27th  day  of  August"  {"the  27th"  is  apparently  an  inadvert- 
ence) ;  the  court  was  in  session  on  the  day  following,  the  4th 
Tuesday,  as  required  by  statute,  and  considered  and  laid  the 
county  and  district  levies. '  Nor  is  it  of  importance  that  the 
purposes  for  which  the  special  session  was  called  to  meet  on 
Monday  did  not  include  the  item  of  preparation  of  the  grand 
jury  list,  nor  that  the  call  was  improperly  or  properly  posted. 
The  court  could  not  make  the  regularly  adjourned  session 
held  on  the  4th  Tuesday  (the  27th)  a  special  session  by  nam- 
ing it  such;  nor  prevent  it  from  being  the  levy  session  by 
giving  it  any  other  name.      The  statute  governs  in  that. 

Defendant's  second  assignment  of  error  relates  to  the 
giving  of  the  State's  instruction  No.  5,  which  is  as  follows: 
"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  on  the  16th  day  of  November,  1917,  that  Tony 
Stafford,  Cart  Crim,  Dorr  Snuffer,  Tom  McGinnis,  Tom 
Murphy,  Tony  Sarazzo,  George  Lucas,  Will  Owens,  Ed 
Hornick,  Tom  Letheo,  or  either  or  all,  or  any  of  them,  armed 
with  rifles,  guns  and  pistols,  loaded  with  powder  and  leaden 
and  stee]  balls  and  bullets,  did  go  within  range  and  shooting 
distance  of  the  tipple  of  the  Glen  White  mines,  in  which  was 
the  cage  that  is  used  for  brii^ing  men  up  out  of  said  mine, 
and  the  said  Carl  Crim,  Dorr  Snuffer,  Tom  Murphy,  Tony 
Sorazzo,  George  Lucas,  Will  Owens,  Ed  Hornick  and  Tom 
Lethco,  did  then  and  there  lie  in  wait  until  John  Ranson  and 
the  other  persons  mentioned  in  the  indictment  in  this  case 
came  up  on  said  cage,  and  did  then  and  there  shoot  at  the 
said  John  Ranaon  and  said  other  persons  mentioned  in  the 
indictment,  or  either,  or  any,  or  all  of  them,  with  said  rifles, 
guns  and  pistols,  loaded  as  aforesaid,  with  intent  then  and 
there  to  kill  them,  or  either  or  any  or  all  of  them;  and  if 
the  jury  believes  from  the  evidence  that  the  said  Tony  Staf- 
ford was  then  and  there  present  or  within  about  three  hun- 
dred yards  of  the  said  Carl  Crim,  Dorr  Snuffer,  Tom  Murphy, 
Tony  Sorazzo,  George  Lucas,  Will  Owens,  Ed  Hornick  and 
Tom  Lethco,  and  watching  to  prevent  surprise  whilst  said  Carl 
Crim,  Dorr  Snuffer,  Tom  Murphy,  Tony  Sorazzo,  George 
Lucas,  Will  Owens,  Ed  Hornick  and  Tom  Lethco  were  on  the 
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hillside  committing  said  offense,  or  ■with  the  intention  of  glT- 
ing  ABsietance,  should  occasion  arise,  to  the  said  Carl  Grim, 
Dorr  Snnffer,  Tom.  Murphy,  Tony  Sorazzo,  George  I/neas, 
Will  Owens,  Ed  Homick  and  Tom  Letheo,  and  was  near 
enough  to  afford  it  should  the  occasion  arise,  then  the  court 
instracts  the  jury  that  the  defendant,  Tony  Stafford,  would 
be  guilty  of  an  attempt  to  commit  murder  of  the  first  degree." 
It  is  claimed  that  this  instruction  makes  the  defendant  guilty 
if  he  was  present  or  near  and  watching  to  prevent  surprise 
or  with  the  intention  of  giving  assistance,  regardless  of 
whether  those  who  did  the  shooting  knew  of  his  presence  or 
purpose.  The  mere  presence  of  one  at  the  scene  where  there 
is  an  attempt  to  kill  by  anothei*  or  others  is  not  soffloient  to 
make  him  a  principal  in  the  act;  there  must  be  some  conduct  on 
his  part  by  which  he  encourages,  incites  or  abets  the  at- 
tempt to  kill.  A  mere  negative  acquiescence  in  the  act,  un- 
known to  the  principal,  is  not  sufficient.  But  if  there  is 
preconcert  and  design,  then  his  presence,  althoi^h  not  ac- 
companied by  any  overt  act,  would  make  him  equally  guilty 
with  the  person  committing  the  act.  His  presence  with  pre- 
concert would  incite  and  encourage  the  commission  of  the 
offense,  as  the  actual  perpetrator  would  likely  rely  upon  ac- 
tive assistance  if  it  should  become  necessary.  But  this  in- 
struction is  based  on  active  participation  by  defendant  in 
the  commission  of  the  crime.  If  he  was  "watching  to  pre- 
vent surprise"  or  with  the  intention  of  giving  assistance, 
and  was  near  enough  to  do  so,  he  was  an  actual  participant. 
If  the  others  were  lying  in  wait  to  do  shooting,  he  was  also 
lying  in  wait  to  prevent  surprise  and  was  thus  actively  aid- 
ing, abetting  and  participating  in  the  crime.  Can  it  be 
questioned  that  defendant  did  not  know  the  intent  and  de- 
sign of  those  who  did  the  shooting  t  If,  under  this  instruc- 
tion, the  jury  believed  that  defendant  was  present  or  within 
300  yards  of  the  others,  who  were  firing  high  powered  guns 
at  men  emerging  from  a  mine,  with  intent  of  killing  them,  and 
was  there  for  the  purpose  of  preventing  surprise  or  givii^ 
aid,  would  it  not  irresistibly  follow  that  he  knew  the  purpose 
of  the  shooting,  the  intent  and  design  of  those  participating 
therein  J      If  he  was  there  for  the  object  set  out  in  the  in- 
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stmffltion  he  was  a  particpant  in  the  morderoiis  design.  More- 
over, the  instraction  includes  defendant  as  one  ol  tke  number, 
wbo,  beii^  armed  with  loaded  goos,  went  within  shooting 
distance  of  the  mine  on  the  16th  of  November,  1917,  and  while 
it  does  not  in  terms  state  preconcerted  action,  or  knowledge 
of  defendant's  presence  when  the  shooting  began,  (if  that 
should  be  necessary  where  he  actually  participated)  the  in- 
ference of  common  design  and  action  is  so  apparent,  that  the 
jury  could  not  have  been  misled.  Where  two  or  more  per- 
sons, acting  with  a  common  intent,  jointly  engage  in  a  com- 
mon undertaking  and  jointly  commit  an  unlawful  act,  each 
is  guilty  of  the  offense  committed  to  the  same  extent  as  if  he 
were  the  sole  offender.  Each  is  responsible  for  the  acts  of  the 
others.  16  C.  J.  p.  128,  title,  "Criminal  Intent  and  Com- 
munity of  I'nlawful  Purpose,"  Where  the  accused  com- 
mits any  act  which  facilitates  the  commission  of  the  offense, 
is  not  necessary  that  the  perpetrator  should  know  that  the  ac- 
cused intended  to  render  or  had  rendered  assistance.  Stale  v. 
Talley,  102  Ala.  25.  In  order  to  show  a  community  of  un- 
lawful purpose,  it  is  not  necessary  to  show  an  express  agree- 
ment or  an  understanding  between  the  parties.  Oibson  v. 
State,  89  Ala.  121 ;  Howard  v.  Commonwealth,  96  Ky.  19. 
conspiracy  or  common  purpose  may  be  inferred  from  the 
cumstancas.  Preconcert  may  be  shown  by  circumstances  as 
well  as  by  direct  evidence. 

The  giving  of  the  State's  instruction  No.  6  is  objected  to  on 
ibe  ground  that  it  states  an  abstract  proposition  of  law,  aiiu 
was  emulated  to  lead  the  jury  into  the  belief  that  the  trial 
court  believed  the  defendant  guilty  of  an  attempt  to  commit 
murder  in  the  first  degree.  It  is  in  the  following  words: 
"The  court  further  instructs  the  jury  that  under  the  law  of 
this  State  any  wilful,  deliberate  and  premeditated  killing  of 
a  human  being  by  another  is  murder  of  the  first  degree,  and 
that  any  felonious,  wilful,  malicious,  deliberate  and  unlawful 
attempt  by  one  human  being  to  take  the  life  of  another  is  an 
attempt  to  commit  murder  in  the  first  d^ree."  It  is  well 
settled  that  abstract  propositions  of  law  should  not  be  given 
when  there  a  no  evidence  on  which  they  can  be  predicated ; 
but  where  they  are  given,  and  there  is  evidence  in  the  case  to 
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'which  they  are  applicable,  but  no  particular  reference  ia  made 
to  the  evidence  in  such  instructions,  it  will  be  presamed  that 
the  jury  made  the  proper  application.  State  v.  Long,  88 
W.  Va.  669,  108  H.  E.  279;  Blashfield's  Inst,  to  Juries, 
sec.  432,  p.  973.  There  was  sufficient  evidence  in  this  case  to 
support  the  verdict.  To  support  the  contention  that  the  in- 
struction would  lead  the  jury  into  believing  that  the  trial 
court  believed  the  defendant  guilty  of  an  attempt  to  commit 
murder  in  the  first  degree,  an  instruction  given  in  State  T. 
Allen,  45  W.  Va,,  65,  is  relied  upon,  and  is  as  follows:  "The 
Court  instructs  the  jury  that  previous  threats  or  acts  of  hos- 
tility however  violent  they  may  be,  will  not  justify  a  person 
in  seeking  and  slaying  his  adversary."  This  instruction  was 
held  bad  because  it  assumed  certain  things  as  facts,  namely, 
the  seeking  and  slaying  of  deceased  by  defendant,  and  inti- 
mated to  the  jury  what  the  judge  believed  the  evidence  to  be 
touching  those  facts.  A  comparison  of  the  two  instructions 
shows  that  the  objectionable  elements  in  the  instruction  in  the 
AUen  case  are  not  found  in  the  instruction  now  under  con- 
sideration. In  no  portion  of  the  instruction  does  the  court 
single  out  any  fact  peculiar  to  this  ease,  as  was  done  in  the 
Allen  ease,  and  in  People  v.  Strong,  30  Cal.  151,  and  Wkitely 
V.  State,  38  Ga.  50,  cases  cited  to  support  the  opinion  in  the 
Allen  case.  The  first  portion  of  the  instruction  gives  in  sub- 
stance the  statute  relating  to  first  degree  murder  as  found  in 
sec.  1.  chap.  144  of  the  Code,  as  far  as  that  statute  has  any 
application  to  this  ease,  and  the  latter  part  merely  defines  an 
attempt  to  commit  murder  in  the  first  degree.  Taken  as  a 
whole,  the  iostnictioii  is  proper  as  one  defining  the  crime  of  an 
attempt  to  commit  murder  in  the  first  degree.  State  v.  Clark, 
64  W.  Va.  637;  LongUy  v.  Comm.,  39  Va.  807;  16  C.  J.  sec. 
2362;  State  v.  Ireland.  72  Kan.  265.  It  cannot  be  construed 
as  indicative  of  belief  in  the  guilt  of  the  accused  by  the  t^ial 
judge.  Shall  we  say  that  a  correct  definition  of  a  crime  in- 
dicates that  the  trial  judge  who  gives  it  in  an  instruction  be- 
lieves the  defendant  is  guilty,  where  it  assumes  no  facts  as 
proven  T 

Assignment  of  error  is  based  on  the  givii^  of  instruction 
No.  8  for  the  State,  which  reads:      "The  court  instructs  the 
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jury  that  under  the  law  and  the  evidence  in  this  case  that  they 
can  return  only  one  of  two  verdicts : — Guilty  of  an  attempt  to 
commit  murder  in  the  first  degree,  or  not  guilty."  Ordinarily 
this  instruction  would  be  incorrect  and  compel  reversal. 
When  there  is  a  verdict  for  murder,  the  jury  must  fix  the  de- 
gree thereof.  Sec.  19,  chap.  159,  Code,  1918;  Burton  V. 
Commonwealtk,  108  Va.  892;  State  v.  May,  62  W.  Va.  129.  It 
is  argued  that  if  the  intention  was  to  kill  then  the  crime  would 
be  an  attempt  to  commit  murder  in  the  first  degree,  no  one 
having  been  killed ;  but  that  if  the  intention  was  to  cripple, 
the  crime  would  be  attempt  at  murded  in  the  second  degree ; 
and  if  simply  to  scare,  then  the  attempt  would  be  to  commit 
an  assault.  This  is  correct ;  but  when  we  turn  to  the  punish- 
ment for  attempts  we  find  that  if  the  offense  attempted  be 
punishable  with  death,  then  the  person  making  such  attempt 
shall  be  guilty  of  a  felony  and  confined  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years;  but  if  the  offense  be 
punishable  with  confinement  in  the  penitentiary,  then  the  per- 
son attempting  shall  be  guilty  of  a  misdemeanor.  Sec.  9, 
chap.  152,  Code.  The  evidence  is  conclusive  and  uncontra- 
dicted that  the  attempt  was  committed  on  November  16, 
1917;  and  the  indictment  was  found  and  returned  at  the 
March  term,  1919,  more  than  one  year  from  the  time  of  the 
commission  of  the  offense ;  hence,  the  misdemeanor  under  this 
indictment  had  been  barred  by  limitation;  and  a  verdict  for 
les.s  than  an  attempt  to  commit  murder  in  the  first  degree 
would  have  been  equivalent  to  a  verdict  of  not  guilty.  It 
would  have  discharged  the  prisoner.  Under  this  indictment, 
and  the  law  and  evidence,  it  was  not  error  to  give  this  in- 
struction. 

Error  is  assigned  because,  it  is  asserted,  the  prosecution 
was  inspired,  managed  and  controlled  by  employed  counsel; 
and  that  neither  the  prosecuting  attorney  nor  his  assistant 
were  present  or  participated  in  the  trial.  The  record  does 
hot  bear  out  this  assignment.  M.  L.  Painter,  the  prosecuting 
attorney,  appeared  at  the  preliminary  examination  of  de- 
fendant before  a  justice  of  the  peace,  summoned  witnesses  be- 
fore the  grand  jury  and  examined  them,  participated  in  and 
controlled  the  preparation  of  the  indictment,  was  present 
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and  actively  engaged  in  the  conduct  of  the  first  trial,  which 
resulted  in  a  hung  jury ;  was  present  at  the  beginning  of  this 
trial,  struck  from  the  jury  of  twenty  those  jurors  required  to 
be  struck  off  by  the  prosecution,  and  was  present  and  giving 
active  attention  to  the  trial  up  to  the  time  when  be  received 
a  telegram  which  called  him  to  Richmond,  Va.  to  attend  the 
fatal  illness  of  his  wife  in  a  hospital  in  that  city.  We  think 
the  record  shows  sufiRcient  participation  of  the  prosecution  in 
the  inception,  preparation,  conduct  and  trial  of  the  case  to 
fully  overcome  this  assignment  of  error;  and  that  the  court 
committed  no  prejudicial  error  in  permitting  the  trial  to  pro- 
ceed under  the  management  of  special  counsel  after  the  prose- 
cuting attorney  was  called  away  to  attend  his  dying  wife. 
Jackson  v.  Commonwealth,  96  Va.  107,  We  find  no  objec- 
tion made  to  the  absence  of  the  State's  attorney,  or  to  the  par- 
ticipation of  employed  counsel  in  the  case,  until  after  the 
verdict,  and  we  cannot  see  wherein  the  defendant  has  been 
prejudiced.  The  objection  should  have  been  made  when  the 
prosecuting  attorney  was  called  away. 

The  remaining  assignment  of  error  is  predicated  on  the 
refusal  of  the  court  to  sustain  a  peremptory  challenge  of  de- 
fendant to  Howard  O'Neal,  a  juror  selected  on  his  voir  dire 
on  the  panel  of  twenty.  Upon  an  extended  and  thorough  ex- 
amination of  this  juror,  both  by  the  prosecution  and  defense, 
it  developed  that  he  had  no  bias  or  prejudice  against  de- 
fendant, either  on  account  of  his  nationality  or  because  he 
was  a  member  of  the  United  Mine  Workers,  a  labor  union,  and 
had  no  bias  or  prejudice  against  him  for  any  other  cause,  and 
that  he  could  go  upon  the  jury  and  render  a  fair  and  im- 
partial verdict  according  to  the  evidence.  However,  he 
stated  that  he  "didn't  think  much  of  labor  unions,"  and  did 
not  think  such  unions  very  conducive  to  law  and  order.  This 
juror  was  at  that  time  loading  coal  at  another  coal  operation 
at  Pemberton,  several  miles  distant  from  the  Glen  White 
mine,  at  which  first  named  coal  operation  a  strike  had  been 
in  progress  a  year  or  so  before,  when  he  had  continued  to 
work,  being  a  non-union  workman  and  not  knowing  what  the 
strike  was  about.  The  court,  upon  objection,  refused  to  per- 
mit him  to  answer  two  questions,  both  of  which  asked  in  sub- 
as  w.  v«. 
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Btanee  that  if  it  developed  upon  the  trial  that  there  was  a, 
strike  at  the  Qlea  White  mines  at  the  time  of  the  offenae,  and 
that  the  union  miners  including  defendant,  who  was  an  officer 
in  the  union,  were  not  working  and  the  non-union  membera 
were  working,  would  these  facts  influence  his  mind  to  some 
perceptible  degree  in  srrivii^  at  the  innocence  or  guilt  of  the 
accused.  It  waa  evident  that  these  qnestions  in  substanoe 
had  been  repeatedly  answered  in  the  negative  hy  the  juror, 
and  the  court  desired  to  put  an  end  to  repetition.  To  illus- 
trate, he  was  asked:  "Wonldyou  have  any  bias  or  prejudice 
against  this  defendant,  Tony  Stafford,  by  reason  of  the  fact 
that  he  was  a  member  and  an  officer  of  the  United  Mine 
Workers  of  America,  at  Qlen  White  at  the  time  of  this  strike, 
and  during  the  time  of  the  ahootingt"  Answer:  "Well,  I 
don't  know  as  it  would."  Question:  "Mr.  O'Neal,  if  yon 
were  selected  as  a  juror  in  this  case,  do  yon  feel  that  you  eonld 
go  into  the  jury  box,  and  would  do  so,  and  render  a  fair  and 
impartial  verdict  from  the  evidence,  regardless  of  the  na- 
tionality of  the  person  on  trial,  or  whether  they  b^onged  to 
a  Union  or  did  not  belong  to  a  Union?"  Answer:  "Ac- 
cording to  the  evidence,  I  believe  I  could."  The  only  criti- 
cism, if  any,  which  could  be  made  of  this  juror  is  that  he 
did  not  have  a  high  regard  for  labor  unions  as  conducive  to 
law  and  order.  The  judge  aptly  remarked  that  it  would  be 
difficult  to  find  a  man  in  the  county  who  did  not  believe  or  did 
believe  in  labor  unions,  and  if  that  rule  was  adopted  as  a 
basis  of  selection  it  would  be  impossible  to  obtain  a  jury. 
The  labor  union  was  not  on  trial,  simply  one  of  its  officers 
and  members  who  had  been  indicted  for  the  alleged  eommia- 
sion  of  a  crime.  It  would  be  difficult  to  obtain  a  jury  to  try 
a  person  charged  with  exhibiting  and  operating  a  gambling 
device,  if  all  who  did  not  believe  such  operations  were  con- 
ducive to  law  and  order  were  excluded.  It  is  not  meant  to 
compare  labor  unions  with  the  gambling  fraternity,  but  only 
to  illiistrate.  We  pause  here  to  say  that  labor  anions  are 
lawful  organizations,  and,  where  properly  conducted,  have 
been  of  great  benefit  to  their  members,  and  have  accomplished 
beneficent  designs.  Drfendant  was  entitlea  to  a  panel  of 
twenty  jurors,  free  from  bias  and  prejudice,  with  minds  free 
8»  w.  v«. 
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to  render  an  impartial  verdict.  It  does  not  make  any  dif- 
ference that  this  particular  juror  was  struck  off  and  was  not 
one  of  the  twelve  who  returned  the  verdict.  State  v.  Dush- 
man,  79  "W.  Va.  747 ;  Dowdy  v.  Commonwealth.  9  Grat.  727. 
But  upon  a  careful  review  of  the  questions  propounded  to, 
and  Huswei'H  piveu  by  this  juror  upon  his  voir  dire,  we  con- 
cur with  the  trial  judpe  in  the  conclusion  that  he  was  a  com- 
petent juror. 

The  general  assignment  that  the  court  erred  in  refusing  to 
set  aside  the  verdict  and  grant  a  new  trial  impels  us  to  ex- 
amine the  evidence.  It  is  enough  to  say  that  defendant's 
whole  defense  rested  upon  an  alibi,  four  witnesses,  Tom 
McGinnis,  George  Lucas,  Carl  Crim  and  Dorr  Snuffer,  jointly 
indicted  with  defendant,  and  who  participate!  in  the  shoot- 
ing, testified  that  defendant  had  originated  the  plan,  was 
present  at  its  execution  and  directii^  its  progress.  There 
were  circumstances  and  other  evidence  tending  to  corroborate 
them.  Eight  witnesses,  and  perhaps  more,  testified  that  de- 
fendant was  at  Becklcy  on  the  day  of  the  shooting  and  could 
not  have  participated  in  the  actual  execution  of  the  crime. 
Upon  this  question  of  fact  the  jury  has  passed  judgment,  and 
we  will  not  disturb  its  finding. 

Perceiving  no  error,  we  affirm  the  judgment  and  sentence 
of  the  lower  court. 

Affirmed. 


CHARLESTON. 

James  Bryan  c.  Fairfax  Forest  Mining  &  Mpq.  Co. 
Submitted  October  11,   1921.     Decided  October  25,  1921. 

1,  Equity — Maj/  BxtetiA   Time   of  Ferforming    Contract,   Where 

Other  Party  Delayf  Performance. 

It  !a  within  the  power  o!  a  court  of  equity  to  extend  the  thne 
tor  the  performance  ot  a  contract,  where  either  party  unduly 
obBtructfl  or  delays  the  other  In  its  iwrformance.     (|i.  321). 

2.  Samr — Parlf/   Seeking   Extension    for   Other  Party'g    Obstruc- 

tion  or  Delay  Must  Shotr  Diligence  and  Suffleient   Gatue. 
To  authorize  such  extension  the  party  so  obstructed  or  de- 
layed  must   have  been   diligent    fn    pertormhig   the   contract 
8S  w.  Vb. 
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within  the  time  stipulated  therein  for  Its  performaDce,  and 
rnuBt  alBO  show  sutDclent  cause  for  the  extension  sought  by 
him.     (p.  319). 

a.     Same— i*ar(i/    Seeking    Extension    Hat-  Bitrden    of    Showing 
Came  Therefor. 

Upon  him  who  aaaerta  the  right  to  such  an  extension  rests 
the  burden  of  showing  cause  therefor,     (p.  319). 

4.  Same — Where  There    Were    Tico    Agreed    Esctensiont,    Partj/ 

Seeking  Further  Extention  for  Other  Party's  Obttmction  or 
Delay  Should  Show  Ample  and  Satitfactory  Proof. 
Where  the  contract  whose  eitenslon  is  sought  was  to  be 
performed  within  five  years  Irom  Its  date,  but  not  l>eln£  ao 
performed  within  that  time  the  party  not  at  fault  Tolnntarlly 
granted  two  years  additional  time  for  Its  performance,  and 
snbBequently  hy  a  written  agreement  granted  another  like 
period  upon  a  cash  consideration,  or  a  total  time  limit  of  nine 
years,  the  proof  should  be  ample  and  satisfactory  in  order  to 
warrant  stilt  further  indulgence,     (p.  316). 

5.  Saiie — Idle  Rumort  of  Delayed  Party's  Financial  IwiMlity.  in 

Absence  of  Proof  Thereof,  Held  Intufflcient  in  Suit  for  Ex- 

tension  of  Time. 

Men;  Idle  rumors  of  the  financial  Inability  of  the  party  de- 
layed to  pay,  and  his  tardiness  in  payment  of  wages  earned 
by  biB  employees  Is  not  substantial  cause  for  such  extension, 
in  the  absence  of  proof  of  bis  dereliction  In  that  respect, 
(p.  318). 

6.  Same — Circulation  of  Rumors  by  Party's  Agent  as  to  Other 

Parly's  InaMtity  to  Fay  Employees  Held  Inauffcient  to  War- 
rant Extension  of  Time  for  Performing  Contract. 
The  circulation  of  such  rumors  hy  an  agent  of  a  corporation, 
when  not  engaged  In  the  course  of  his  employment  as  cus- 
todian of  Its  property,  and  without  Its  authorization,  knowl- 
edge or  consent,  and  which,  when  Informed  of  such  circulation, 
directs  him  to  desist  therefrom,  and  he  does  desist.  Is  not 
sulUcient  to  warrant  the  extension,     (p.  318). 

7.  CoKPoKATioM— .dcta  Of  Agent  in  Charge  of  Corporation's  Prop- 

erty Do  Not  Affect  Right  of  Owners  of  its  Stock. 

The  acts  and  conduct  of  a  corporation's  agent,  a  custodian 
of  its  property,  whoie  duty  It  is  to  protect  the  property  from 
trespassers  and  to  collect  rents  from  its  tenants,  do  not  affect 
the  right  of  the  owners  of  the  corporation's  capital  stock,  as 
Its  agent  Is  not  their  agent,  and  bis  acts  are  not  theirs,  un- 
80  w.  Vt. 
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lata  thay  antborlaed  or  ratified  Bucb  acta  and  conduct  on  hlB 
part.     (p.  319). 

(Mnj.FB,  Judge,  Absent). 

Appeal  from  Circuit  Court,  Grant  County. 

Bill  by  Jonathan  Bryan  against  the  Fairfax  Forest  Mining 
&  Manufacturing  Company  and  others,  for  enforcement  of 
liens  created  by  decrees  in  a  former  snit.  From  a  decree  for 
plaintiff,  defendant  William  C.  Bond  appeals. 

Affirmed. 

C.  0.  Strieby,  for  appellant. 

L.  J.  Forman,  Charles  McH.  Howard  and  John  B.  Detning, 
for  appellees. 

Lynch,  Judge; 

The  bill  and  amended  bill,  though  called  petitions,  had  for 
their  object  enforcement  of  liens  created  by  decrees  in  a 
former  suit  in  favor  of  plaintiff's  intestate  and  some  of  the 
defendants  against  the  real  estate  of  Fairfax  Forest  Mining 
&  Manufacturing  Company,  a  corporation,  consisting  of  2309 
acres.  The  decree  entered  in  this  cause  after  the  report  of 
the  commissiouer,  to  whom  it  was  referred,  was  filed  and  con- 
firmed, established  and  coordinated  the  former  decrees  as 
such  liens,  adjudicated  the  rights  claimed  by  Davis  Coal  & 
Coke  Company  under  coal  mining  leases  covering  parts  of 
the  land,  and  the  claim  of  Theodore  G-.  Lurman  for  commis- 
sions for  services  rendered  by  him  in  procuring  the  leasehold 
contracts,  and  directed  a  sale  of  the  land  to  satisfy  the  liens 
thus  ascertained  and  determined;  but  denied  William  C. 
Bond,  the  purchaser  of  the  timber  on  the  land,  a  farther  ex- 
tension of  the  right  to  remove  it  beyond  the  five  year  period 
provided  in  the  original  contract,  dated  April  17,  1911,  and 
two  extensions  of  the  time  limit,  one  oral,  the  other  written, 
the  last  postponing  the  date  to  April  17,  1920.  The  written 
extension  agreement  bears  date,  November  27,  1917.  The 
whole  contract  period,  therefore,  was  nine  years,  or  from 
April  17,  1911  to  AprU  17,  1920. 

The  timber  contract  was  a  cash  transaction  and  Bond  en- 
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tered  npon  the  tract,  installed  all  the-  equipment  by  him 
deemed  neeeasary  or  sufficient  to  mannfsotaTe  the  timber  into 
lumber  and  market  the  product,  and  to  exercise  tiie  r^hta 
and  privileges  accorded  to  him  by  the  contract,  bat  did  not 
succeed  in  the  accomplishment  of  the  purpose  of  the  grant 
within  the  original  five  year  period,  or  the  period  covered 
by  the  oral  and  written  extension  agreements,  the  latter  ex- 
piring ten  days  before  the  institution  of  this  suit,  April  27, 
1920.  In  his  answer,  also  called  a  petition,  to  the  bill,  Bond 
claims  the  right  to  a  further  enlargement  of  the  time  to 
complete  the  timber  removal  and  lumber  operations  on  the 
land,  and  assigns  as  reasons  for  this  enlarged  opportunity 
the  interference  by  J.  E.  Grimes,  agent  of  defendant,  Fairfax 
Forest  Mining  &  Manafactnrii^  Company,  alleging  that  bat 
for  snch  interference,  he  would  have  sncceeded  in  completing 
the  contract  within  the  time  so  prescribed. 

The  so  called  interference  consisted  in  the  use  by  Qrimea 
on  various  occasions  in  the  presence  of  Bond's  empl<^ees 
of  language  reflecting  upon  the  financial  ability  and  int^- 
rity  of  Bond,  And  his  disposition  to  delay  payment  of  his 
contract  obligations,  until  such  payment  was  compelled  by 
legal  proceedings,  the  ultimate  effect  of  which  derogatory  re- 
marks and  aspersions  was  to  create,  and  he  contends  did 
create,  doubt  in  the  minds  of  the  employees  as  to  the  re- 
ceipt of  their  wages  when  due ;  also  by  way  of  other  alleged 
acta  and  conduct  of  Grimes  creative  of  dissatisfaction  among 
the  employees  relative  to  the  collection  of  rents  from  such 
of  them  as  occupied  some  of  the  houses  on  the  land.  These 
rents,  however,  Grimes  apparently  had  authority  to  collect 
and  did  collect,  pursuant  to  such  authority,  before  the  date 
of  the  last  extension  agreement,  as  other  agreements  are 
silent  as  to  the  right  of  Bond  to  the  use  of  the  houses,  the 
contract  of  November  27,  1917,  having  for  the  first  time 
conferred  upon  him  the  right  to  use  the  houses  rent  free,  ex- 
cept the  one  occupied  by  Grimes;  and  although  he  continued 
to  exact  and  collect  rents  thereafter  due  and  payable,  he 
did  so  without  knowledge  of  the  contract  terms,  and  when 
advised  by  Howard  of  the  terms  he  ceased  to  require  and 
collect  rents  from  the  occupants.     He  may  have  been,  and 


D,^.,/=J  by  CJOOJ^ LC 


318  Bhyan  v.  Mining  &  Mfo.  Co.  [Oet.  1921 

perhaps  was,  iiidJBcreet  in  dealing  with  the  occapants,  as  he 
seems  to  have  beeo  somewhat  irascible  and  petulant,  and 
apparently  there  was  enmity  or  lack  of  cordiality  between 
him  and  Bond. 

Because  of  such  remarks  and  the  creation  of  such  doabt, 
and  the  acts  and  conduct  relative  to  rents.  Bond's  conten- 
tion is  that  he  lost  the  services  of  men  employed  by  him, 
and  for  that  reason  was  unable  to  cut  and  manofactnre  the 
timber  into  lumber  when  and  as  so  required,  but  could  do 
so  within  three  or  four  months,  if  the  time  was  extended 
that  long,  and  Grimes  compelled  to  cease  interference  with 
his  working  force. 

Grimes  defines  his  relation  to  the  Fairfax  Forest  Mining 
&  Manufacturing  Company  as  "Custodian  of  the  property 
with  authority  to  rent  and  collect  rents  and  to  protect  the 
property."  He  did  negotiate  the  sale  of  the  timber  to  Bond, 
subject,  however,  to  the  company's  approval,  received,  but 
did  not  collect  Bond's  check,  delivered  to  him  as  payment 
for  the  lumber  contract.  He  took  it  to  the  bank  on  which 
it  was  drawn,  requested  the  cashier  to  certify  it,  and  when 
certified,  transmitted  it  to  William  Bowly  Wilson,  a  resident 
of  Baltimore,  and  then  president  and  owner  of  a  large  part 
of  the  capital  stock  of  Fairfax  Forest  Mining  &  Manufactur- 
ing Company,  but  now  deceased,  Charles  McH.  Howard  hav- 
ing succeeded  him  in  that  capacity  since  his  death. 

There  was  doubt  whether,  because  of  his  delay  in  the  tim- 
ber operation  on  the  land,  whatever  the  cause  may  have  been, 
Bond  would  be  able  to  secure  the  extension  of  the  time  of 
performance,  finally  granted,  and  Grimes  so  informed  Pace 
and  "a  gentleman"  with  him  who  contemplated  an  agree- 
ment to  cut  the  timber  and  stock  the  mill,  but  did  not  secure 
the  agreement,  perhaps,  but  not  certainly,  because  of  such 
doubt.  Grimes  at  that  time  believed  the  extension  improba- 
ble, although  without  his  knowledge  negotiations  therefor 
were  then  pending,  perhaps  consummated. 

Grimes  does  not  deny,  but  admits  making  the  remarks, 
proved  by  other  witnesses,  and  as  charged  in  Bond's  answer, 
but  what  be  said,  he  contends,  was  a  matter  of  common 
knowledge  in  the  community ;  and  as  to  the  generality  of  the 
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rumor,  several  of  Bond's  employees  corroborated  him,  and 
they  heard  it  mentioned  and  discussed  when  assemhled  at 
the  railroad  station  and  elsewhere,  when  Grimes  may  or  may 
not  have  heen  present,  or,  if  he  was,  they  were  not  aware 
of  his  presence,  as  they  were  not  acquainted  with  him  at 
that  time. 

But  conceding,  as  we  must  concede,  as  the  proof  sufSciently 
shows  that  Grimes,  both  before  and  since  the  last  extension, 
did  discuss  Bond's  dereliction  in  the  payment  of  wages 
earned  by  his  men,  and  that  a  few  of  them  did  cease  to  laboi' 
for  him  on  account  of  the  impression  thus  created,  still  no 
proof  shows  failure  on  the  part  of  any  of  them  to  receive 
wages  earned  by  them,  when  due  and  payable,  though  some 
did  quit  the  employment  in  part  because  of  the  derogatory 
remarks  heard  by  them,  and  for  other  reasons. 

An  active  business  man,  as  Bond  has  shown  himself  to  be, 
is  to  be  judged  by  his  acts,  rather  than  by  idle  reports  of  his 
want  of  financial  integrity,  and  it  is  hardly  conceivable  that 
his  lumber  operations  were  delayed  because  of  such  reports. 
Other  reasons  must  have  been  responsible  for  the  delay.  He 
had  nine  years  to  manufacture  the  timber,  and  he  had  cause 
to  suspect  that  he  could  not  obtain  further  indulgence  in 
that  behalf,  and  even  if  now,  as  noted,  he  deems  three  or 
four  months  ample  time  to  complete  the  contract,  the  lower 
court  evidently  concluded  that  he  was  not  entitled  to  that 
relief. 

But  Grimes  was  not  the  agent  of  the  lien  creditors.  What- 
ever authority  he  had,  he  did  not  derive  it  from  them,  and 
although  the  company  of  which  they  were  stockholders  may 
have  been  cognizant  of  the  unfavorable  comments,  there  is 
no  proof  that  it  authorized,  ratified  or  condoned  them.  On 
the  contrarj',  whenever  informed  of  their  utterance  and  of 
the  attempted  molestation  of  the  right  of  the  occupants  of 
the  dwellings  to  occupy  and  use  them  rent  free,  or  of  the 
wrongful  creation  of  dissatisfaction  among  the  employees, 
the  officers  of  the  company,  notably  Howard,  admonished 
him  to  desist,  and  he  did  desist,  at  least  insofar  as  the  quiet 
use  and  enjoyment  of  the  houses  were  concerned.  But  the 
evidence  does  not  trace  such  knowledge  home  to  the  lien 
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creditors.  That  they,  or  some  of  them,  were  and  yet  are 
owners  of  the  company's  capital  stock  does  not  necessarily 
imply  notice  to  them.  But  i£  th^  had  such  knowledge,  yet 
if  Grimes'  acts  and  conversation  were  not  authorized  by 
them  or  by  the  company,  and  if  such  obnoxious  treatment 
was  not  within  the  scope  of  the  agency,  neither  was  respon- 
sible for  what  Grimes  said  or  did,  except  as  to  the  right  to 
collect  rent  for  the  houses,  and  his  acts  and  conduct  wonld 
not  affect  the  stockholders,  who  did  not  directly  or  impliedly 
authorize  or  ratify  them.  His  agency  was  not  general,  bat 
limited,  that  of  a  custodian,  whose  principal  duty  was '  to 
protect  the  property  in  bis  care  against  unauthorized  in- 
vasion. It  did  not  confer  the  right  to  slander,  and  the  com- 
pany 's  officers  sought  to  suppress  that,  when  informed  of  it. 
Replying,  April  2,  3918,  to  a  letter  of  Mr.  Strieby,  Bond's 
counsel,  dated  March  30,  referring  to  annc^ance  by  Grimes, 
as  reported  to  bim  by  Bond,  Mr.  Howard  told  Grimes  not 
to  obstruct  in  any  way  Mr.  Bond's  use  of  the  property,  and 
for  the  first  time  notified  him  of  the  extension  of  the  contract 
to  April  17,  1920,  he  having  theretofore  inadvertantly  omit- 
ted to  impart  to  him  that  information.  Instead  of  author- 
izing such  conduct  or  treating  it  as  within  the  actual  or  im- 
plied scope  o£  the  agency,  the  principal  repudiated  it. 

The  act  of  a  servant  may,  it  is  true,  be  within  the  scope  of 
the  employment,  if  the  act  done  is  necessary  to  accomplish 
the  purpose  of  the  employment,  and  the  servant  so  intends, 
even  if  in  doing  the  act  be  exceeds  the  power  conferred  upon 
him  by  the  master.  The  master  or  principal  may  also  be 
civiliy  liable  for  the  slander  or  libel  published  or  circulated 
by  bis  servant  or  employee,  provided  he  is  at  the  time  acting 
within  the  scope  of  the  employment.  The  purpose  contem- 
plated by  the  act  done  or  the  slander  circulated,  rather  than 
the  method  of  doing  it,  is  the  test  whether  it  is  within  the 
scope  of  the  employment.  26  Cyc.  1533-34;  2  C.  J.  848-49; 
25  Cyc.  427;  2  Mechem,  Agency,  Sees.  1926,  1957,  1981. 
There  is  in  the  evidence  nothing  even  tendiiyr  to  show  that 
while  Grimes  was  uttering  the  terms  of  reproach  or  slander- 
ous words,  he  was  engaged  in  the  active  service  of  hia  prin- 
cipal, Fairfax  Forest  Mining  &  Manufacturing  Company, 
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althOT^h  it  was  daring  the  ageae;.  Generally,  if  not  excln- 
siTely,  the  conTersations,  in  which  the  words  were  used,  oc- 
carred  at  the  railway  station  whore  the  laborers  were  await- 
ing the  arrival  of  trains  to  cany  them  home,  or  on  their  way 
to  resume  work  upon  the  property.  At  no  time  does  it  ap- 
pear that  Qrimes  was  doing  anything  for  the  company  at  the 
time,  or  was  advancing  the  interests  of  his  employer  in  any 
way,  or  for  any  purpose  connected  with  the  duties  assigned 
to  him,  or  that  what  be  did  or  said  was  beneficial  to  the 
company  or  in  the  furtherance  of  its  corporate  afiFairs.  His 
conversation  with  Pace  and  his  companion  was  as  to  the 
improbability  of  an  extension  of  the  lumber  contract.  That 
was  at  his  house  during  the  noon  hour,  probably  during  the 
noon  meal  in  which  the  three  participated. 

Courts  of  equity  can  and  will,  when  the  facts  and  circum- 
stances of  a  case  warrant  it,  grant  relief  by  an  extension  of 
a  contract.  But  there  are  present  in  this  case  no  facts  and 
no  circumstances  justifying  such  an  extension.  Such  relief 
has  been  granted  in  oil  and  gas  litigation,  where  the  lessor  by 
his  conduct  and  acceptance  of  benefits  induces  "the  lessee 
or  operator  to  believe  that  he  will  not  insist  upon  the  produc- 
tion of  oil  in  paying  quantities"  within  the  time  specified 
in  the  lease.  Ohio  Fuel  OH  Co.  v.  Oreenleaf,  84  W.  Va.  67, 
eases  cited. 

Our  conclusion,  therefore,  is  to  affirm  the  decree,  and  re- 
mand the  cause. 

Affirmed. 


CHARLESTON. 

William  E,  Glasscock  et  al..  Trustees,  v.  eolith 

MoBQANTOWN  Tbaction  Companv  et  al. 

Submitted  October  18,  1921.    Decided  October  25,  1921. 

1,  Receivers — Railway  Company's  Creditor  Whoie  Claim  vxm 
Secured  Along  With  Others  Held  Not  Entitled  to  Preference 
for  Fumithing  Labor  and  Materials. 

The  claim  of  a  creditor  ol  a  rallwa;  company,  secured  alouK 
with  Ite  other  general  debts,  by  a  deed  asBlgniaB  all  of  Its 
69  W.  V«, 
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property  to  truBteea  to  sscure  ratable  payment  of  all  of  Its 
debts,  and  not  otberwlae  expressly  secured,  Is  not  entitled  to 
priority  or  preference  over  such  other  debts.  In  the  distribu- 
tion of  a  fund  arlalng  from  sale  of  Buch  property,  even  tbough 
such  claim  may  have  arleen  out  of  the  furnishing  of  l&bor 
and  materials  for  necessary  use  In  the  operation  of  the  com- 
pany's railway.  In  the  absence  of  establishment  of  a  dtvenlon 
and  payment  of  net  earnings  of  tbe  company  to  such  other 
creditors  or  the  holder  of  some  other  lien  on  such  property, 
(p.  323). 

2.  SAU^-RaOioaif  Company'i  Prior  Operation  Deit  U  Not  Part 

of  Receivership  Expemea. 

A  debt  80  Incurred  by  a  railway  company,  before  the  ap- 
pointment of  a  receiver  in  a  suit  brought  to  wind  up  Its  busi- 
ness, is  not  a  part  of  the  expenses  of  the  receivership,  (p. 
325). 

3.  Appeal  akd  Ersor — Chancery  Commissioner'*    Findings    Not 

Excepted  to  Below  Cannot  be  At  sailed  on  Appeal. 

A  finding  of  a  commissioner  Id  chancery,  set  forth  in  bis 
report  and  not  excepted  to  In  the  court  below,  cannot  be  as- 
sailed In  the  appellate  court,  by  an  assignment  of  error,  unless 
the  report  Is  erroneous  on  its  face,  as  to  It.     (p.  325). 

(MiijfR.  Judge,  absent). 

Appeal  from  Circuit  Court,  Monongalia  County. 

Suit  by  William  E.  Glasscock  and  others,  trustees,  agaiiut 
the  South  Morgantown  Traction  Company  and  others,  for 
ascertainment  of  liens,  administration  of  trust,  and  appoint- 
ment of  receiver  for  the  defendant.  Exceptions  to  the  com- 
missioner's report  sustained,  and  a  decree  of  preference 
awarded  in  favor  of  the  city  of  Morgantown,  and  plaintiffs 
appeal. 

Reversed  in  part,  and  affirmed  as  modified. 

Cox  &  Baker,  for  appellants. 

T.  D.  Stewart  and  C.  B.  DUle,  for  appellee. 

POFFENBARflBR,  JtlDOB : 

This  appeal  involves  only  a  qaestion  of  priority  of  liens, 
the  appellants  denying  the  right  of  preference  accorded  the 
City  of  Morgantown,  by  the  decree  complained  of.  They 
contend  that  the  city  most  take  its  place  among  the  general 
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creditors  of  the  South  Moi^antown  Traction  Company, 
whose  debts  are  all  secured  on  a  pro  rata  basis  and  without 
preference,  by  a  deed  of  general  assignment  for  their  bene- 
fit. Before  the  assignment,  there  was  but  one  admitted  lien 
on  any  of  the  company's  property,  and  that  was  a  vendor's 
lien  for  $1,000,00,  on  a  certain  piece  of  real  estate.  The  en- 
tire indebtedness  amounted  to  $176,848.57,  By  the  decree 
complained  of,  the  debt  of  $2,495.43  due  the  City  of  Morgan- 
town  and  secured  by  the  assignment,  was  given  priority  over 
the  other  creditors  secured  by  it,  on  the  theory  of  right  in 
those  furnishing  labor  and  materials  to  a  railroad  company, 
to  a  preference  over  secured  creditors,  in  the  distribution  of 
a  fund  arising  from  the  sale  of  the  corpus  of  its  property, 
not  from  its  net  earnings. 

The  assignment  was  made  March  29,  1919.  This  suit  for 
ascertainment  of  liens,  administration  of  the  trust  and  ap- 
pointment of  a  receiver,  was  commenced  in  October,  1919. 

Tncnrrence  of  the  preferred  debt  antedates  both  transac- 
tions, but  it  was  not  secured  by  an  express  lien  of  any  kind. 
It  arose  under  a  contract  between  the  city  and  the  traction 
company,  dated  September  24,  1918,  and  substantially  per- 
formed in  December,  1918.  Under  it,  the  city  did  certain 
street  grading  and  paving  the  traction  company  was  obli- 
gated to  do  by  a  provision  of  its  franchise,  in  consideration 
of  the  agreement  of  the  latter  to  pay  the  cost  thereof,  imme- 
diately upon  the  completion  of  the  work. 

In  his  report,  the  commissioner  to  whom  the  cause  was  re- 
ferred, denied  the  preference  claimed  by  the  city,  but  the 
court,  sustaining  an  exception  to  the  report,  based  upon  dis- 
allowance thereof,  awarded  it  by  the  decree,  as  has  been 
stated.  By  the  decree  entered  July  19,  1920,  modifying  the 
report  and  confirming  it  as  modified,  sale  of  the  traction 
company's  property,  by  the  trustees,  was  ordered  and  it 
was  subsequently  sold  for  $40,100.00. 

Prom  November  3,  1919,  until  sold,  the  property  was  man- 
aged and  operated  by  a  receiver  who,  under  authority  duly 
conferred,  borrowed  $2,500.00  on  a  receiver's  certificate,  tor 
operatii^  expenses.  TTnder  his  administration,  the  income 
was  insufficient  to  pay  the  taxes,  necessary  current  expenses 
8«  w.  i«. 


324  GtABScocK  V.  Traction  Co.  [Oct.  1921 

and  the  receiver's  certificate.  Conceding  non-existence  of 
any  net  earnings,  either  in  hand  or  diverted,  upon  which  the 
debt  due  the  city  could  be  a  lien,  its  counsel  insist,  never- 
theless, that  it  is  entitled  to  preference  over  the  other  gen- 
eral creditors  secured  by  the  deed  of  assignment,  in  the  dis- 
tribution of  the  fund  created  by  sale  of  the  property  of  the 
company. 

The  authorities  invoked  for  this  r^ht  of  preference  do 
not  sustain  it.  There  is  no  pretention  that  either  Fosdtck  v, 
Schall,  99  U.  S.  235,  or  Hale  v.  Frost,  99  U.  S.  389,  in  which 
the  doctrine  of  preference  in  respect  of  net  earnings,  was 
originally  asserted,  goes  beyond  such  earnings;  and,  mani- 
festly, neither  of  them  does.  It  is  insisted,  however,  that  the 
decision  in  Southern  Raiiway  Co.  v.  Carnegie  Steel  Co.,  176 
U.  S.  257,  extends  the  principle  to  the  corpus  o£  the  prop- 
erty of  the  corporation,  as  against  mortgage  creditors ;  but 
this  position  is  wholly  inconsistent  with  the  conclusion,  an- 
nounced in  the  case.  The  trial  court  had  ascertained  that 
net  earnings  of  the  railway,  upon  which  the  steel  company 
was  entitled  to  a  preferential  lien,  had  been  diverted  and 
paid  to  the  mortgage  creditors,  and  its  decree  had,  in  effect, 
required  restoration  of  the  amount  so  diverted  and  paid,  to 
satisfy  the  claim  of  the  steel  company.  This  decree  was 
affirmed  by  the  appellate  court.  Not  a  word  found  in  the 
opinion,  purports  to  extend  the  preferential  right  of  a  la- 
borer or  material  man  beyond  the  net  earnings,  nor  has  any 
decision  purporting  to  do  so  been  cited  or  found.  Most  as- 
Buredly  Yirginia  and  Alabama  Coal  Co.  v.  Central  R.  £  B- 
Co.,  170  U,  S.  355,  does  not,  for  the  terms  of  the  opinion  very 
carefully  and  explicitly  limit  it.  Moreover,  the  discretionary 
power  of  a  court  of  equity  to  allow  snch  a  preference  is  uni- 
formly held  to  be  limited,  and  it  is  not  allowed  except  in 
clear  cases.  Kneeland  v.  American  iMon  Co.,  136  U.  S.  89; 
Union  Trust  Co.  v.  III.  Mid.  R.  Co.,  117  V.  S.  434;  Addiaon 
V.  Lewis,  75  Va.,  701;  HtUdekoper  v.  Locomotive  Works,  99 
U.  S.  235 ;  Burnham  v.  Bowen,  111  U.  S.  776 ;  Wood  v.  Guar- 
anty Trust  Co.,  128  U.  S.  416. 

Though  there  is  no  specific  objection  to  award  of  the  bal- 
ance in  the  hands  of  the  receiver,  $1,390.25,  to  the  holder 
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of  an  unpaid  receiver's  certificate  for  $2,500.00,  it  is  proper 
to  observe,  that  no  valid  objection  could  be  urged  against  it, 
if  issuance  of  the  certificate  was  duly  authorised,  as  pre- 
sumptively it  vras,  no  complaint  o£  the  appointment  of  the 
receiver,  or  the  order  authorizing  him  to  borrow  money,  hav- 
ing been  made.  Union  Trust  Co.  v.  III.  Mid.  Ry.  Co.,  117 
U.  S.  434. 

The  city's  debt  does  not  represent  an  expense  of  operation 
under  the  receivership,  because  it  accrued  long  before  the 
receiver  was  appointed. 

Its  representation  of  an  expense  necessarily  incurred  by 
the  debtor  itself  does  not  legally  nor  equitably  differentiate 
it  from  other  debts  which,  presumptively,  were  necessarily 
incurred.  Nor  is  it  material  that  immediate  payment  for  the 
work  was  to  be  made  on  completion  thereof.  Time  of  pay- 
ment does  not  affect  the  question  of  priority. 

Allowance  of  a  mechanics  lien  in  favor  of  Joseph  H.  Ste- 
vens, for  $186.75,  was  not  excepted  to,  in  the  court  below, 
and,  as  no  error  in  the  allowance  thereof  appears  on  the 
face  of  the  report,  no  complaint  of  it  can  be  or^inally  inter- 
posed here.  Bank  of  Union  v.  Nickell,  57  W.  Va.  57 ;  Long 
V.  WUli^,  50  W.  Va.  341. 

In  so  far  as  the  decrees  complained  of  sustain  the  excep- 
tion of  the  City  of  Morgantown  to  the  report  of  the  commis- 
sioner; accord  preference  and  priority  of  the  debt  due  said 
city,  over  the  claims  of  other  creditors  secured  by  the  deed 
of  assignment ;  exclusively  accord  to  said  city  the  fourth 
place  in  the  distribution  of  the  assets  of  the  traction  com- 
pany ;  and  postpone  to  its  claim  those  of  such  other  creditors ; 
they  will  be  reversed,  and  then  so  modified  as  to  make  the 
debt  of  said  city  and  such  other  creditors  stand  fourth  in 
such  distribution  and  share  therein  pro  rata,  and,  as  so  modi- 
fied, they  will  be  affirmed,  with  an  award  of  costs  in  this 
court  to  the  appellants. 

Beverged  in  part,  and  affirmed  as  modified. 
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CHARLESTON. 

Charles  Cunningham  v.  Birch  River  Lumber   Company 

et  als. 
Submitted  October  18,  1921.     Decided  October  25,   1921. 

1.  JuaxioES  OP  THE  Peace — Judgment  Not  Void  for  Recital  That 

Claim  was  in  Exccti  of  Jurisdictional  Amount  Where  Rend- 

CTCd  for  Lesi. 

A  Judgment  of  a  Justice  lor  less  than  three  hundred  dollars 
rendsred  upon  a  trial  before  such  JuBtlce,  In  which  there  was 
no  defense  made,  will  not  be  held  void  for  lack  of  Jurisdic- 
tion because  there  Is  a  recital  that  the  plaintiff's  claim  was  tor 
an  amount  in  excess  of  three  hundred  dollars.  It  will  be  pre- 
sumed that  tliere  were  admitted  off-seta  which  reduced  the 
claim  to  the  amount  for  which  tbe  Judgment  was  rendered, 
(p.  331). 

2.  EviDBNCE — Certified    Transcript   is  Prima   Facie   Evidence   of 

Judgment. 

A  transcript  of  the  record  of  a  Judgment  from  tbe  docket  of 
a  Justice  of  the  peace,  certified  as  provided  by  law,  is  prima 
facie  evidence  of  such  Judgment  in  any  preceding  where  it 
becomes  necessary  to  prove  the  same.     (p.  332). 

3.  Same— rronscrlpf  of  Judgment  by  Other  Justice  Must  Show 

Him  Successor  of  One  Rendering  Judgment  or  Having  Lata- 

ful  Custody  of  Docket. 

Where  the  transcript  of  a  Justice's  Judgment  la  relied  upon 
as  proof  of  the  same,  and  is  certified  by  a  Justice  other  than 
the  one  who  rendered  the  same,  tbe  certificate  must  show  that 
tbe  Justice  so  signing  it  Is  the  successor  of  tbe  one  wbo 
rendered  tbe  Judgment,  or  is  the  person  having  lawful  custody 
of  his  docket,  or  these  facts  must  appear  from  some  com- 
petent evidence  In  the  case.     (p.  333f. 

4.  CoRpoBATions — Corporation's    Answer    Should    be    Signed    fty 

President  -with  Corporate  Seal  AflUeed. 
The  answer  of  a  corporation  should  be  signed  by  its  presi- 
dent with  its  corporate  seal  afSied.     (p.  334). 
6.     B<juiTT — Defendant   Could  Rely  on    Denial    in    Antuier,    Al- 
though Etreeplion  to  Answer  Should  Kot  Have  Been  Over- 

Where,  in  a  suit  brought  to  enforce  a  Judgment  of  a  Justice, 
tbe  defendant,  a  coiporatlon,  files  an  answer  denying  tbe  exist- 
ence of  such  Judgment,  to  the  filing  o(  which  tbe  plaintiff  ob- 
jects and  excepts  because  the  same  is  not  signed  by  tbe  presi- 
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dent  of  Buch  corporation,  and  does  not  have  Ita  corporate  aaal 
afllx«d  thereto,  which  objection  and  exception  1b  oTerruled 
and  Bald  anBWer  filed,  and  a.  decree  rendered  In  lavor  ol  the 
plalntia  eBtabliBhlng  the  validity  ot  the  alleged  Judgment  nlth- 
out  competent  proof  thereof,  such  decree  cannot  be  upheld  upon 
the  ground  that  the  court  should  have  austafned  the  objec- 
tion to  the  filing  of  Bald  answer,  and  the  exception  thereto. 
The  defendant  Sling  Buch  an  answer  under  Buch  clrcum stances 
maj'  rely  on  the  denial  therein  contained,  (p.  334). 
Saue — On  Stutaining  Exception  to  Answer  a*  Not  Properly 

AutJienticatea,  Leave  ShouM  be  Given  to  File  New  Anfwer. 

Upon  suBtalnlae  an  exception  to  an  answer  because  the  same 
is  not  properly  authenticated,  leave  should  be  given  to  file  a 
new  answer  authenticated   In  the  manner   required  by    la'w. 
{p.  334). 
JuDOMEHT — Judgment  Not  Barred  So  Lon^  as  Right  to  Sue 

Out  Scire  Faciaa  to  Revive  Same  Remains. 

A  Judgment  le  barred  by  the  Statute  ot  Limitations,  and  not 
by  the  equitable  doctrine  of  lacheB,  and  so  long  as  the  right  to 
sue  out  an  execution  exists,  or  there  la  a  right  to  sue  out  a 
»cire  facias  to  revive  the  same,  the  Judgment  le  not  barred. 
(p.  334). 
Same— floldfr  of  Judgment  Lien  Subject  to  Vendor's  Lien  not 

Barred  From   Asserting  Judgment   AgaiTtst   the  Judgment 

Debtor  Because  Not  Betting  up  Same  in  Suit  to  Enforce 

Vendor's  Lien. 

The  bolder  of  a  Judgment  lien  upon  real  estate,  subsequent 
in  time  to  a  vendor's  lien  agalnat  the  same,  will  not  be  barred 
from  asserting  such  Judgment  agalhst  the  Judgment  debtor  be- 
cause he  did  not  set  the  same  up  In  a  suit  to  enforce  the  ven- 
dor's Hen.  (p.  334). 
Sam D—Be/ore  Decreeing  Sole  in  Creditor's  Suit,  Court  Should 

Ascertain  if  Rents,  Issues  and  Profits  WUll  Not  Pay  Lien. 

In  a  lien  creditor's  suit,  before  decreeing  a  sale  of  the  real 
eetate  ot  the  defendant  debtor,  the  court  should  ascertain  that 
the  rents,  haues  and  profits  will  not  pay  off  the  Hens  against 
such  real  estate  within  five  years,     (p.  336). 

Same— /n  Suit  to  Enforce  Lien  any  Party  Holding  Lien  May 
File  Petition  Without  Being  Made  Formal  Party. 
In  a  lien  creditors'  suit  any  party  hoMIng  a  lien  upon  the 
lands  aought  to  be  eubjected  may  Die  a  petition  asserttng  Buch 
Hen  without  being  made  a  formal  party  to  such  suit,  and  be 
may  do  this  tor  tbe  purpoee  ot  showing  that  an  apparent  lien 
In  niB  favor  has  been  discharged,     in.  336). 
80  w.  Va. 
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11.  Samb— ITAen  Bolder  of  Apparent  Lien  Filei  a  Pleaaing  in 

lA^n  Creditor"*  Buit,  Averring  Batitfaction,  the  Court  Bhould 

Not  Diimitt  Him  But  Decree  Salts/action  and  ProvUte  tor 

Release. 

Wben  the  holder  of  an  apparent  lien  against  real  estate, 
whlcb  Is  sought  to  be  subjected  to  sale  In  satlstactloii  of  the 
liens  against  it,  flies  a  pleading  In  such  suit  aTerrfng  that  the 
Hen  in  bis  tavor  has  been  lullr  satlsOed  and  dlacbarged,  the 
court  should  not  dismiss  such  party  from  the  suit,  but  should 
decree  snch  lien  satisfied  and  provide  for  the  execution  of 
a  release  thereoL       (p.  336). 

12.  JusncEs  OF  THE  Peace — Judontent  Not  a  Valid  Lien  Prior  to 

Dooketinff  in  Countv  Clerk's  Oillce. 

A  Judgment  of  a  justice  ts  not  a  valid  lien  upon  real  estate 
conveyed  by  the  Judgment  debtor  to  a  bona  fide  purchaser  prior 
to  the  docketing  of  such  Judgment  in  the  olDce  ot  the  clerk 
of  the  county  court  in  whlcb  such  real  estate  lies.     (p.  337). 

13.  JtJDOMEifT — Bntrj)    of   Jtulffment    In    Lien    Docleet    in    CoHnfy 

Clerk't  Office  Mutt  he  Buffdentln  Full  and  Accurate  to  In- 
form Intending  Purchaiert  to  Conttitute  Lien  on  Real 
Estate. 

The  entry  of  a  Judgment  upon  tbe  Judgment  Hen  docket  In 
the  office  of  tbe  clerk  of  the  county  court  must  be  sufficiently 
full  and  accurate  to  inform  intending  purchasers  or  other  In- 
terested parties  of  tbe  facts  which  It  Is  essential  for  tbem  to 
know,  and  such  that  a  reasonably  careful  search  in  the  par- 
ticular quarter  indicated  will  not  tall  to  disclose  the  Judg- 
ment,    (p.  338). 

14.  Same — Clerical   Error  in    Entrj/  of  Justice  Court  Judgment 

upon  Count]/  Clerk's  Lien  Docket  Will  Not  Render  U  Void 
Where  Fumiihing  Suglcient  Notice  to  Purchasers. 
A  clerical  error  In  the  entry  of  a  Judgment  upon  the  Judg- 
ment Hen  docket  in  the  office  of  the  clerk  of  tbe  county  (Xiuil, 
showing  Its  rendition  upon  a  date  slightly  different  from  tbe 
date  of  lt«  actual  rendition,  will  not  render  auch  docket  entry 
rold,  where  it  appears  that  the  matter  contained  in  the  entry 
upon  the  Judgment  lien  docket  Is  sufficient  to  fully  Inform 
an  Interested  party  of  the  facts  necessary  for  his  protection, 
(p.  33S). 

16,     Same— fn  I4en  Creditor's  Buit  Where  PlaintiJT*  Judr't'wnf  it 

the  Only  Li«n  on  Land,  it  is  Proper  to  Decree  Bale  WttHout 

Referring  to  Commiisioner  to  Audit  Liens. 

Where,  in  a  lien  creditor's  snit.  It  appears  that  the  plata- 

titt's  Judgment  is  the  only  lien  against  tbe  real  estate,  and 


.,/=dLyCJOOJ^lC 


Oct.  1921]  Cl'nninoham  r.  Ll-mbeh  Co.  329 

the  amount  tbereof  is  clearly  ascertainable  troro  tbe  prool 
Introduced.  It  la  not  error  to  decree  a  uUe  ol  ancli  real  estate 
In  satisfaction  of  such  Hen  without  referring  tbe  cause  to  a 
ommlasloner  to  audit  the  Uena.     <p.  338). 

(Miller,  Judge.  Absent). 

Appeal  from  Circuit  Court,  Nicholas  County. 

Suit  by  Charles  Cunningham  against  the  Birch  River  Lum- 
ber Company  and  others  to  enforce  a  lien  of  a  judgment. 
Decree  for  the  plaintiff,  and  the  defendant  lumber  company 
appeals. 

Reversed  and  remanded. 

Alderson  &  Breckinridge,  for  appellant. 

0.  G.  Duff  and  R.  M.  Cavendish,  for  appellee. 

BiTZ,   PiffiSIDBNT: 

This  suit  was  brought  for  the  purpose  of  enforcing  the 
lien  of  an  alleged  judgment  in  favor  of  the  plaintiff  against 
the  real  estate  of  the  defendant,  Birch  River  Lumber  Com- 
pany, and  from  a  decree  granting  the  relief  desired  this  ap- 
peal is  prosecuted. 

The  bill  as  amended  alleges  that  the  plaintiff,  on  the  6th 
day  of  June,  1914,  obtained  a  judgment  against  the  defend- 
ant Birch  River  Lumber  Company  before  a  justice  of  the 
peace  of  Nicholas  county,  for  the  sum  of  $277.75,  with  in- 
terest and  costs,  which  judgment  was  duly  docketed  in  the 
office  of  the  clerk  of  the  county  court  of  that  county;  that 
throi^h  some  inadvertence  the  docket  entry  in  the  county 
clerk's  office  indicates  that  the  judgment  was  rendered  on 
the  4th  day  of  March,  1916,  instead  of  the  6th  day  of  June, 
1914;  that  upon  discovering  this  error  in  the  docket  entry 
plaintiff  caused  the  same  to  be  corrected  by  docketing  an- 
other abstract  of  the  judgment  in  the  county  clerk's  office. 
The  bill  also  alleges  that  execution  was  duly  sued  out  on  the 
judgment  in  June,  1914,  and  that  the  same  was  returned, 
"no  property  found";  that  the  defendant  was  the  owner  of 
the  minerals  underlying  a  tract  of  1030  acres  of  land  situate 
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in  Nicholas  county  upon  which  said  judpment  became  a  lien ; 
that  it  appeared  from  the  records  of  said  county  that  the 
grantor  of  said  defendant  Lumber  Company  had  a  vendor's 
lien  against  the  said  real  estate  for  a  considerable  sum  of 
money,  which  in  fact  had  been  entirely  paid  off  and  dis- 
charged, for  which  reason  said  grantor  should  be  required 
to  release  the  same,  and  he  was  accordingly  made  party  de- 
fendant to  the  bill;  that  the  plaintiff's  judgment  is  the  only 
subsisting  lien  against  said  real  estate.  The  defendant  Lum- 
ber Company  demurred  to  the  bill,  and  upon  the  demurrer 
being  overruled  it  filed  an  answer  in  which  it  denied  that 
there  was  any  such  judgment  as  that  set  up  and  relied  on 
in  plaintiff's  bill;  that  any  judgment  was  ever  rendered 
against  it  in  favor  of  the  plaintiff  as  described  in  plaintiff's 
bill ;  that  process  was  ever  ser^'ed  upon  it  in  any  such  cause ; 
and  that  execution  had  ever  been  issued  and  returned  not 
satisfied  upon  any  such  judgment.  The  answer  further  assert- 
ed that  even  if  there  was  such  a  judgment,  the  plaintiff  was 
barred  from  asserting  the  same  by  laches ;  and,  further,  that 
any  sueh  question  between  the  plaintiff  and  the  said  lumber 
company  was  res  judicata,  by  reason  of  the  final  determin- 
ation of  another  suit  in  which  both  the  said  plaintiff  and  the 
said  lumber  company  were  parties.  The  answer  further 
alleged  that  the  Lumber  Company  had  purchased  a  tract  of 
land  of  1030  acres  from  one  C.  E,  Mollohan  who  had  re- 
served a  lien  as  vendor  in  the  deed  conveying  the  same  to 
the  Lumber  Company,  and  that  in  a  deed  made  in  settle- 
ment of  the  suit  above  referred  to  as  being  a  bar  to  the  plain- 
tiff's right  to  recover,  Mollohan  agreed,  in  consideration  of 
the  conveyance  to  him  of  the  surface  of  the  1030  acres  of 
land,  to  pay  all  of  the  liens  against  the  same,  and  asked  the 
court  to  grant  the  relief,  if  the  plaintiff  was  entitled  to  any, 
against  Mollohan  instead  of  against  the  defendant.  The  de- 
fendant Mollohan  also  filed  an  answer  in  which  he  averred 
that  the  purchase  money  notes  secured  by  the  vendor's  lien 
had  been  transferred  by  him  to  sundry  parties  named  in  the 
answer,  and  that  he  did  not  know  whether  the  same  had  been 
paid  off  or  not.  The  answer  of  the  Lumber  Company  was 
excepted  to  upon  the  ground  that  it  was  not  properly  execu- 
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ted,  not  being  signed  by  the  president  or  executed  under  the 
seal  of  the  corporation.  There  waa  also  filed  by  the  plaintiff 
a  special  reply  to  this  answer  in  which  he  asserted  that  the 
judgment  relied  upon  in  this  suit  was  not  involved  in  the 
suit  referred  to  in  the  Lumber  Company's  answer,  but  was 
the  result  of  a  settlement  had  between  him  and  the  lumber 
company,  by  which  the  amount  due  him  was  ascertained  to 
be  $277.75,  the  amount  of  the  judgment,  which  amount  said 
Lumber  Company  agreed  to  pay,  and  advised  the  defendant 
that  it  was  not  necessary  that  the  same  be  set  up  in  said 
chancery  suit ;  that  the  said  judgment  was  obtained  by  him 
long  after  the  said  chancery  suit  was  instituted,  but  while 
the  same  was  pending.  It  does  not  appear  that  the  court 
ever  passed  upon  the  exception  of  the  plaintiff  to  the  answer 
of  the  defendant  Lumber  Company,  but  treated  such  answer 
as  sufficient.  The  defendant  Lumber  Company,  at  the  time 
the  final  hearing  of  the  cause  waa  requested,  moved  for  a 
continuance  in  order  that  it  might  have  an  opportunity  to 
take  testimony  to  support  its  answer.  This  motion  was  de- 
nied, and  a  final  decree  rendered  in  which  the  plaintiff's 
judgment  was  ascertained  to  be  a  valid  and  subsisting  lien 
against  the  mineral  interests  owned  by  the  defendant  Lum- 
ber Company  in  the  1030  acres  of  land ;  further  ascertaining 
that  there  were  no  other  liens  against  said  interest,  for  which 
reason  a  reference  of  the  cause  to  a  commissioner  was  un- 
necessary, and  decreeing  said  interest  to  sale  in  satisfaction 
of  said  lien  unless  the  same  was  paid  within  thirty  days  from 
the  adjournment  of  the  court. 

The  defendant  in  its  assignment  of  errors  contends  that 
the  circnit  court  erred  in  twenty-seven  different  particulars 
to  its  prejudice  in  the  conduct  of  the  cause.  It  first  insists 
that  it  was  error  to  overrule  its  demurrer  to  the  plaintiff's 
bill  as  amended.  This  is  based  upon  the  fact  that  the  tran- 
script of  the  judgment  filed  as  an  exhibit  with  the  bill  shows 
that  the  plaintiff's  claim  was  for  $427.76,  an  amount  in  ex- 
cess of  the  justice's  jurisdiction.  The  transcript  does  not 
indicate  for  what  amount  the  summons  was  issued.  It  does 
show  upon  its  face,  however,  that  the  defendant  made  no 
appearance  to  the  suit,  and  that  the  justice  of  the  peace, 
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after  hearing  the  plaintiff's  evidence  and  trying  the  case 
ex  parte,  found  that  the  plaintiff  was  entitled  to  recover 
$277.75,  and  rendered  judgment  for  that  sum.  Can  we  say 
that  the  judgment  is  void  because  the  plaintiff's  claim  is 
said  to  be  for  an  amount  in  excess  of  the  justice's  jurisdic- 
tion f  It  appears  that  there  was  no  defense  made  to  the 
suit,  and  if  plaintiff  was  really  claiming  $427.76  we  cannot 
understand  why  he  did  not  get  a  judgment  for  at  least  $300.- 
00.  the  amount  of  the  justice's  jurisdiction.  There  is  no 
direct  showing  in  the  record  that  the  suit  was  brought  for 
more  than  $300.00,  nor  does  it  appear  that  the  plaintiff 
claimed  that  he  was  entitled  to  recover  more  than  $277.75. 
In  fact,  it  may  be  said  that  the  contrary  appears,  for  that  is 
all  that  he  did  recover  in  a  suit  to  which  there  was  no  defense. 
There  is  no  presumption  against  the  validity  of  a  judgment 
of  a  justice  of  the  peace,  nor  do  we  think  the  fact  that  the 
record  recites  that  the  plaintiff's  claim  was  for  $427.76  is 
enough  to  show  that  the  justice  was  without  jurisdiction. 
Undoubtedly  there  must  have  been  offsets  admitted  by  the 
plaintiff  which  reduced  it  to  the  amount  for  which  judgment 
was  actually  rendered,  which  must  have  been  for  all  that  the 
plaintiff  claimed  upon  the  hearing. 

The  defendant  Lmmber  Company  also  claims  that  the 
court  erred  in  decreeing  that  the  plaintiff  had  a  valid  judg- 
ment against  it.  for  the  reason  that  there  was  no  competent 
proof  of  the  same.  Of  course,  the  bill  alleges  that  a  judg- 
ment was  rendered,  and  that  the  same  is  a  valid  and  sub- 
sisting lien  against  the  real  estate  of  the  Lumber  Company, 
and  there  is  exhibited  what  purports  to  be  a  transcript  of 
this  judgment  from  the  docket  of  the  justice  of  the  peace. 
This  allegation  of  the  bill  is  denied.  The  answer  says  that 
no  judgment  was  ever  rendered  against  the  defendant  in 
favor  of  the  plaintiff;  that  no  process  was  ever  served  upon 
the  defendant  in  any  such  suit;  and  that  no  execution  was 
ever  issued  upon  any  such  judgment  and  returned,  as  shown 
by  said  transcript.  The  transcript  shows  that  the  summons 
was  returned  duly  executed,  and  it  further  shows  that  upon 
the  rendition  of  the  judgment  au  execution  was  issued  and 
placed  in  the  hands  of  a  constable,  and  that  the  same  was  re- 
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turned,  "no  property  found".  If  this  transcript  cau  be 
read  as  evidence  in  the  eaose,  it  shows  prima  facie  that  the 
plalntiif  has  such  a  judgment  as  he  sets  up  and  relies  upon, 
which  prima  facie  case  might  be  rebutted  as  the  recitals  of 
a  justice's  docket  are  not  conclusive.  If,  however,  as  con- 
tended by  the  defendant  Lumber  Company,  the  transcript 
cannot  be  read  as  evidence,  there  is  no  proof  of  the  allega- 
tion of  the  bill  that  such  a  judgment  exists,  and  the  same 
being  denied  by  the  answer  the  plaintiff  was  not  entitled  to 
the  decree  entered  in  his  favor.  The  objection  of  the  defend- 
ant to  the  transcript  of  the  judgment  as  evidence  is  based 
upon  the  fact  that  the  certificate  appended  to  the  transcript 
purports  to  be  made  by  one  Peter  C.  Tinney,  a  justice  of 
the  peace  of  Nicholas  county,  on  the  7th  of  January,  1919, 
while  the  judgment  purports  to  have  been  rendered  by  A.  M, 
Lewis,  a  justice  of  the  peace  of  said  county.  The  certificate 
of  Tinney  does  not  show  that  he  is  the  successor  of  said 
Lewis  as  justice  of  the  peace,  or  that  he  is  the  custodian  of 
the  docket  of  said  justice  of  the  peace,  nor  do  either  of  these 
facts  appear  from  any  other  evidence  in  the  case.  Section 
182  of  chapter  50  of  the  Code  provides  that  whenever  it  is 
necessary  to  prove  a  judgment  of  a  justice  of  the  peace,  the 
docket  ill  which  it  is  entered,  or  a  transcript  thereof  certi- 
fied by  him,  or  his  successor  in  office,  or  the  person  1  iwfuliy 
having  the  custody  of  the  docket,  shall  be  evidence  of  the 
same.  There  is  no  showing  here  that  the  party  who  certifies 
this  judgment  is  the  successor  of  the  justice  of  the  peace 
who  rendered  it,  or  is  the  proper  custodian  of  the  docket 
of  said  justice  of  the  peace.  In  the  case  of  Jackson,  Wiant 
<fe  Co.  V.  Conrad,  14  W.  Va.  526,  it  was  held  that  in  order  to 
make  such  a  transcript  evidence  when  certified  by  another 
than  the  justice  of  the  peace  who  rendered  the  judgment, 
such  certificate  must  show  that  such  other  was  either  the 
successor  in  oftice  of  the  justice  rendering  the  judgment,  or 
is  the  person  lawfully  havii^  the  custody  of  such  docket,  or 
these  facts  must  appear  from  some  competent  evidence  in 
the  case.  In  other  words,  it  must  be  shown  that  the  tran- 
script comes  trom  an  authoritative  source.  Otherwise,  it  can- 
not be  read  as  evidence.  It  follows  that  the  plaintiff  has 
fill  w.  v«. 
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failed  to  prove  by  any  competent  evidence  that  he  in  fact 
has  a  judgment  against  the  defendant  Lumber  Company. 
The  plaintiff,  however,  seeks  to  avoid  the  effect  of  this  lack 
of  proof  because  his  exception  to  the  answer  of  the  Lumber 
Company  should  have  been  sustained  for  the  reason  that  the 
same  was  not  executed  by  its  president  under  its  corporate 
seal.  This  exception  was  filed  to  the  answer.  It  does  not 
appear  from  the  record  that  the  court  below  ever  passed 
ippear,  however,  that  he  treated  the  answer 
iveA  the  plaintiff  to  file  a  special  reply  in 
rom  which  action  it  may  be  said  that  he 
i  the  exception.  It  is  quite  true  that  the 
iration  should  be  executed  on  its  behalf  by 
me  of  its  chief  oflBcers  under  its  corporate 
R.  Co.,  35  W.  Va.  4.13.  But  ctfn  the  plain- 
cree  upon  this  failure  of  the  defendant  to 
ts  answer?  The  court  below  treated  the 
I  in  effect  overruled  the  exception.  If  he 
!  exception  to  the  answer,  his  duty  would 
i  the  defendant  leave  to  have  it  properly 
1  all  we  can  do  now  in  passing  upon  this 
stain  the  same  and  grant  leave  to  the  de- 
i  answer  properly  authenticated,  if  it  de- 
'he  plaintiff  could  not  be  entitled  to  take 
sso,  unless  the  defendant  refused  to  tender 
after  leave  ^iven  for  that  purpose.  It  is 
ses  where  the  court  below  erroneously  over- 
to  a  pleading  and  grants  relief  not  juati- 
ing.  In  such  cases  we  have  always  held 
on  reversing  the  decree  granting  the  relief 
itiff  leave  to  file  an  amended  pleading,  in- 
t  a  decree  in  favor  of  his  adversary.  BUI- 
;  44  W,  Va,  651.  We  are,  therefore,  of 
laintiff's  lack  of  proof  to  support  his  judg- 
dispensed  with  upon  the  theory  that  the 
defendant  to  file  an  answer  not  properly 
>r  the  purpose  of  the  decree  entered  by  the 
[-  was  in  the  case. 


also  insists  that  plaintiff's  lien  is  barred 

SB   W.    Va. 
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by  laches.  There  is  nothing  in  this  contention.  The  lien  of 
a  juc^ment  is  barred  by  the  Statute  of  Limitations,  and  not 
by  the  equitable  doctrine  of  laches,  and  so  long  as  the  right 
to  sue  oat  an  execution  exists,  or  there  is  a  right  to  sue  out  a 
scire  facias  to  revive  the  same,  the  judgment  is  not  barred. 
Werdenbaugh  v.  Keid,  20  W.  Va.  588. 

There  is  no  more  merit  in  the  defendant's  contention  that 
the  former  suit  set  up  and  relied  upon  brought  by  Cox,  et 
als.,  against  the  defendant  Lumber  Company  is  res  judicata 
as  to  the  plaintiff's  judgment.  It  is  true  the  hill  alleges  that 
that  was  a  general  creditors'  suit.  It  further  appears,  how- 
ever, from  the  bill  that  it  vas  brought  to  enforce  liens  for 
purchase  money  against  the  land.  There  is  exhibited  with 
the  answer  only  the  decree  of  reference,  and  it  appears  from 
this  decree  that  the  only  liens  which  the  commissioner  was 
directed  to  report  upon  were  the  vendor's  lien  and  certain 
liens  claimed  by  a  cross-bill  filed  in  the  case  for  manufac- 
turing the  lumber  from  the  land.  If  this  decree  of  reference 
ia  justified  by  the  pleadings,  which  are  not  made  a  part  of 
this  record,  then  it  was  no  more  than  a  suit  to  enforce  tne 
vendor's  lien  against  the  land,  and  the  plaintiff  was  not  re- 
quired to  set  up  his  judgment  in  that  case.  Of  course,  if 
there  had  been  a  surplus  realized  from  a  sale  of  tbe  land  in 
the  suit  brought  to  enforce  the  vendor's  lien,  it  may  be  that 
the  plaintiff  here  could  have  asked  in  that  suit  to  have  that 
surplus  applied  to  the  discharge  of  his  subsequent  judgment 
lien,  but  an  arrangement  was  made  by  which  the  vendor's 
lien  was  paid  off,  as  well  as  the  costs  of  the  suit,  and  the  suit 
dismissed  without  any  sale  of  the  subject  matter  being  had. 
While  the  plaintiff,  under  some  circumstances,  may  have  had 
bis  judgment  lien  enforced  in  that  suit,  it  was  not  necessary 
that  he  do  so,  and  unless  it  was  actually  brought  into  the 
pleadings  tbe  dismissal  of  that  suit  would  in  no  wise  affect 
the  plaintiff's  right  to  enforce  his  judgment  in  this  suit. 
There  is  nothing  in  the  record  here  which  indicates  that  the 
judgment  now  sought  to  be  enforced  was  in  any  wise  in- 
volved in  tbe  suit  relied  upon  as  a  bar. 

It  is  further  contended  by  the  defendant  Lumber  Company 

that  it  was  error  for  the  court  below  to  decree  tbe  land  to 
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Hale  in  the  absence  of  a  finding  that  the  rents,  issues  and 
profits  thereof  would  not  pay  oft  the  plaintiff's  lien  and  the 
costs  of  the  suit  in  five  years.  There  is  no  averment  in  the 
bill  that  the  rents,  issues  and  profits  are  not  safScient  to  dis- 
charf^e  the  liens  within  that  time,  nor  is  there  any  finding 
in  the  case  to  that  effect.  The  statute  controlling  such  pro- 
ceedings requires  that  this  be  done,  and  inasmuch  as  this 
case  must  go  back  in  order  that  the  plaintiff  may  have  an 
opportunity  to  prove  his  judgment  by  competent  evidence,  if 
he  desire^i  to  do  su,  this  defect  can  then  be  remedied. 

The  action  of  the  court  in  not  determining  that  the  ven- 
dor's lien  reserved  in  the  deed  from  Mollohan  to  the  defend- 
ant Lumber  Company  had  been  discharged,  and  in  dismissing 
the  holders  of  the  vendors'  lien  notes  from  the  suit,  is  as- 
signed as  error.  It  appears  that  when  the  defendant  Mollo- 
han filed  his  answer  asserting  that  he  bad  assigned  certain 
of  these  notes  to  divers  parties,  whose  names  he  gave  in  his 
answer,  the  plaintiff  was  given  leave  to  amend  his  bill  and 
bring  in  these  holders  of  the  notes  as  parties  to  the  suit,  and 
the  cause  was  remanded  to  rules  for  that  purpose.  He  did 
sue  out  process  against  these  parties,  but  he  did  not  file  any 
amended  bill.  All  of  the  parties  appeared  and  filed  answers 
asserting  that  the  vendors'  lien  notes  which  had  been  as- 
signed to  them  had  been  fully  paid  off  and  dischai^ed.  Upon 
this  showing  the  court  below  did  not  decree  the  vendor's 
lien  satisfied,  and  require  or  provide  for  the  execution  of  a 
release  of  that  lien,  but  simply  dismissed  these  parties  from 
the  suit.  In  an  ordinary  chancery  suit  it  is  not  only  neces- 
sary to  serve  process  npon  a  party  to  make  him  a  defendant 
in  a  suit,  but  there  must  be  some  allegation  in  the  bill  against 
him  npon  which  a  prayer  for  relief  is  predicated,  and  as 
stated  there  is  no  allegation  in  the  bill  against  these  new 
parties.  But  this  is  a  lien  creditors'  suit,  and  under  the 
statute  auy  one  holding  a  lien  of  any  kind  may  come  in  and 
file  a  petition,  and  in  effect  be  made  a  party  plaintiff,  whether 
he  has  been  theretofore  a  party  to  the  suit  or  not.  The 
answers  of  these  several  holders  of  vendors'  lien  notes  may 
be  treated  as  petitions  by  them.  It  appeared  at  that  time 
that  they  were  the  holders  of  notes  secured  by  a  vendor's 
S9  w.  v«. 


Oct.   1921]  CUMNINGHAH  V.  LuHBER  Co.  337 

lien  unreleased  upon  the  record,  and  it  was  proper  for  them 
to  come  into  the  case  and  assert  that  lien.  It  would  likewise 
be  proper  for  them  to  come  in  and  assert  that  that  lien  had 
been  discharged.  The  court  should  not  have  dismissed  them 
from  the  suit,  but  should  have  entered  a  decree  upon  the 
showing  made  by  their  answers,  treated  as  petitions,  that 
the  vendor's  lien  was  discharf;ed,  and  provided  for  a  re- 
lease of  the  same. 

The  defendant  Lumber  Company  also  insists  that  it  was 
error  for  the  court  not  to  require  the  defendant  Mollohan 
to  pay  any  lien  which  the  plaintiff  might  be  found  to  be 
entitled  to,  because  of  the  fact  that  it  conveyed  back  the 
surface  of  this  land  to  Mollohan  in  consideration  that  he 
satisfy  certain  liens.  The  defendant  contends  that  he  under- 
took to  satisfy  all  of  the  liens  upon  the  land  at  the  time  in 
consideration  of  this  reconveyance  of  the  surface  to  him. 
The  deed  reconveying  the  land  to  him  appears  in  the  record 
and  shows  that  the  only  lien  he  agreed  to  pay  off  in  consid- 
eration of  the  reconveyance  was  the  vendor's  lien.  The  plain- 
tiff's lien  set  up  in  this  case  does  not  fall  within  that  class, 
and  there  was,  therefore,  no  error  in  not  decreeing  the  same 
against  Mollohan  upon  the  showing  made. 

It  is  also  insisted  that  it  was  error  not  to  find  that  the 
plaintiff's  judgment  was  a  lien  upon  the  whole  of  the  1030 
acres  of  land,  instead  of  simply  upon  the  mineral  interest 
of  the  defendant  Lumber  Company.  This  judgment  was  not 
docketed  until  March  15,  1916.  The  defendant  Lumber  Com- 
pany reconveyed  the  surface  of  the  land  to  Mollohan  on  the 
10th  of  December,  1915,  So  far  as  Mollohan  is  concerned, 
as  a  purchaser  of  the  surface  of  the  land,  the  judgment  was 
void  at  the  time  he  made  the  purchase,  and  the  court  did 
not  err  in  holding  that  it  was  a  lien  only  upon  the  interest 
that  the  defendant  Lumber  Company  owned  in  the  land  at 
the  time  the  judgment  was  docketed.  There  is  no  showii^ 
that  Mollohan  had  any  actual  notice  of  the  judgment  at  the 
time  he  received  the  conveyance  in  December,  1915,  and  even 
if  he  did  have  such  notice,  the  interest  conveyed  to  him  would 
not  be  liable  to  be  sold  to  satisfy  the  lien  until  the  interest 
retained  by  his  grantor  was  exhausted. 
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The  defendant  also  contends  that  the  entry  of  the  judg- 
ment in  the  judgment  lien  docket  in  the  county  clerk's  of- 
fice in  June,  1916,  was  void,  for  the  reason  that  the  judgment 
was  therein  described  as  having  been  rendered  in  March, 
1916,  instead  of  in  March,  1914.  Is  this  error  sach  as  to 
invalidate  the  entry  in  the  judgmrat  lien  doeketT  It  is 
quite  true  that  the  entry  in  the  judgment  lien  docket  mnat 
be  sufficiently  full  and  accurate  to  inform  intending  pur- 
chasers or  other  interested  parties  of  the  facte  which  it  is 
essential  for  them  to  know,  and  such  that  a  reasonably  care- 
ful search  in  the  particular  quarter  indicated  will  not  fail  to 
disclose  the  judgment.  23  Cyc.  1354.  Here  the  only  error 
is  the  date  of  the  judgment.  The  names  of  the  parties  are 
correctly  given;  the  name  of  the  justice  of  the  peace  before 
whom  the  judgment  was  rendered  is  correctly  given;  the 
amount  of  it ;  and  all  other  data  which  conld  be  of  any  ser- 
vice to  one  inquiring  as  to  the  validity  of  the  judgment  are 
correctly  stated.  There  can  be  no  doubt  that  anyone  ex- 
amining the  judgment  lien  docket  could  easily  have  found 
this  judgment  from  the  data  furnished  thereby,  and  we  are 
of  opinion  that  the  error  in  the  date  of  the  rendition  of  the 
judgment  is  not  of  such  character  as  to  render  void  the 
entry  upon  the  judgment  lien  docket.  The  difference  in 
time  in  the  actual  rendition  of  the  judgment  and  the  date 
given  as  the  date  of  its  rendition  in  the  docket  entry  is  not 
so  great  but  that  one  instituting  an  inquiry  upon  the  informa- 
tion contained  in  the  judgment  lien  docket  could  easily  have 
located  tlif  judgment  in  the  ofiice  of  the  justice  of  the  peace. 

It  is  also  insisted  that  the  court  erred  in  decreeii^  a  sale 
of  the  land  without  first  referring  the  cause  to  a  commis- 
sioner to  ascertain  the  liens  against  it.  It  appears  from  the 
court's  decree  that  the  plaintiff's  judgment  is  the  only  valid 
subsisting  lien  again.st  the  real  estate.  Where  this  is  the 
case  the  court  need  not  make  a  reference  to  a  commissioner 
to  audit  the  liens,  but  may  direct  a  sale  of  the  lands  it  the 
pleadings  and  exhibits  show  clearly  the  amount  due  on  the 
judgment  .set  up  in  the  bill,  flownrd  v.  Stephenson,  33  W. 
Va.  116. 

It  follows  from  what  we  have  said  that  the  decree  of  the 
su  w.  v«. 
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eircait  court  will  be  reversed,  the  exception  of  the  plaintiff 
to  the  answer  of  the  defendant  Lumber  Company  sustained, 
and  the  canse  remanded,  with  leave  to  the  said  defendant  to 
properly  authenticate  its  answer,  if  it  desires  to  do  so,  and 
for  further  proceedings  to  be  had  in  said  cause,  in  accord- 
ance with  the  principles  above  enunciated. 

Reverted  and  remanded. 


CHARLESTON. 

C.  L.  Beown  v.  E.  W.  Bbown  et  aU. 
Submitted  October  15,  1921.    Decided  October  25,  1921. 

1.  Appkal  ahv  Bbbob — Trmtee  Eolding  Legal  TUJe  Voy  Protecute 

When  Right  of  Hii  Ceitui  Que  Trwl  are  Affected. 

A  trustee  holding  tbe  legal  tttle  to  Ittnda,  or  an  Interest  In 
lands,  boa  the  right  to  prosecute  an  appeal  [rom  a  decree  af- 
lectlng  tbe  rights  of  his  ce$lui  gue  trust,     (p.  S41). 

2.  InjDiTtmoR — Interest  of  Plaintiff  at  Affecting  Orant  of. 

An  InJuncUon  will  not  be  granted  where  K  appears  that  the 
interest  of  the  plaintiff  which  Is  sought  to  be  protected  Is 
T«T7  remote,  and  almost  beyond  the  realm  of  possibllltr.  and 
that  to  grant  the  relief  would  inflict  great  hardship  upon  tbe 
parties  against  whom  It  Is  sought,     (p.  342). 

(MuxcR,  Jcnae.  Absent). 

Appeal  from  Circuit  Court,  Jackson  County. 

Suit  by  C,  L.  Brown  against  E.  W.  Brown  and  others. 
Motion  to  dissolve  injunctions  was  overruled,  and  from  the 
decree  refusing  to  dissolve  said  injunctions,  or  either  of 
them,  this  appeal  is  prosecuted. 

Reversed;  Injunction  dissolved;  Remanded. 

J.  L.  Wolfe  and  M.  C.  Archer,  for  appellee. 
Charles  6.  Peters,  Morton  *  Mokler,  8.  P.  Bell  and  8om- 
mervUle  &  SommervUle,  for  appellant. 
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RiTZ,  President: 

Kobert  S.  BrowD  died  in  the  year  1891  leaving  a  consider- 
able estate,  consisting  of  real  property,  located  in  the  county 
of  Jackson,  which  by  his  will  he  provided  should  be  divided 
among  his  three  sons,  each  taking  a  life  estate  in  the  land 
assigned  to  him,  with  remainder  to  the  heirs  of  his  body  law- 
fully begotten  living  at  the  time  of  his  death ;  and  should 
there  be  no  such  lawfully  begotten  heirs,  then  to  the  other 
two  sons  for  their  respective  lives,  with  remainder  to  the 
heirs  of  their  bodies.  "The  defendant  E.  W.  Brown,  under 
the  provisions  of  the  will,  received  a  tract  of  land  containing 
several  hundred  acres.  The  plaintiff  C.  L.  Brown  was  as- 
signed a  like  tract  of  land  adjoining  that  of  E.  W.  Brown, 
and  the  other  brother,  W.  J.  Brown,  took  the  remainder  of 
the  land.  This  controversy  arises  out  of  an  attempt  of  E. 
W.  Brown  and  his  children  to  dispose  of  part  of  the  land 
devised  to  them. 

The  bill  avers  that  E.  W.  Brown  has  nine  living  children, 
all  of  whom  are  adults,  and  most  of  whom  are  married  and 
have  children.  It  appears  that  sometime  since  E.  W.  Brown, 
together  with  his  children,  secured  a  loan  of  $12,000.00  from 
the  Virginian  Joint  Stock  Land  Bank,  and  execnted  a  mort- 
gage to  secure  the  payment  of  the  »ame.  This  debt  was  not 
paid  and  suit  was  brought  in  the  circuit  court  of  Jackson 
county  for  the  pnrpose  of  subjecting  the  said  real  estate  to 
sale  in  satisfaction  of  said  lien.  Pending  this  suit  E.  W.  Brown 
and  his  children  entered  into  s  contract  with  the  Bowman 
Land  Company  by  which  that  company  agreed  to  lay  off  in 
town  lots  a  small  part  of  the  said  land  consisting  of  25  to 
40  acres,  and  sell  the  same  for  a  sufficient  sum  of  money  to 
pay  off  all  the  liens,  the  said  E.  W.  Brown  and  his  children 
agreeing  to  convey  the  same  to  the  purchasers  by  deeds  with 
covenants  of  general  warranty.  The  Bowman  Land  Com- 
pany, acting  under  this  contract,  went  upon  the  land  and 
laid  off  the  tract  proposed  to  be  sold  into  lots,  streets  and 
alleys,  and  advertised  a  sale  of  the  same  to  be  made  at  public 
auction.  The  plaintiflE  then  filed  his  bill  in  the  circuit  court 
of  Jackson  county  averring  that  he  is  a  brother  of  the  said 
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defendant  E.  W.  Brown,  and  that  as  such  he  has  a  contingent 
remainder  in  the  said  land,  which  will  become  vested  in  ease 
E.  W.  Brown  survives  ail  of  his  descendants ;  and  also  aver- 
rii^  that  E,  W.  Brown  has  cut  some  timber  off  of  said  land, 
and  was  then  committing  waste  thereon  by  cutting  saplings 
and  removing  the  same;  and  prayed  that  the  said  E.  W. 
Brown  and  his  nine  children,  who  are  made  defendants  to 
the  bill,  be  enjoined  from  making  any  sale  of  the  land  in 
parcels,  but  that  any  sale  made  by  them  be  limited  to  their 
interest  in  the  whole  tract;  and  that  said  E.  W.  Brown  also 
be  enjoined  from  committing  any  acts  of  waste  upon  said 
land  by  cutting  or  removing  the  timber  therefrom,  which 
injunction  was  granted,  and  was  afterward  extended  to  in- 
clude a  larger  territory  upon  an  amended  bill  being  filed. 
The  defendant  E,  W,  Brown,  upon  notice  to  the  plaintiff, 
moved  the  circuit  court  of  Jackson  county  in  session,  on  the 
24th  of  August,  1921,  to  dissolve  the  injunctions  granted  as 
aforesaid,  which  motion  the  court  overruled,  and  from  the 
decree  refusing  to  dissolve  said  injunctions,  or  either  of 
them,  this  appeal  is  prosecuted. 

It  is  first  insisted  that  we  should  not  entertain  the  appeal 
for  the  reason  that  E.  W.  Brown  does  not  appear  to  have 
such  an  interest  in  the  subject  matter  as  warrants  him  in 
prosecuting  the  same.  It  appears  that  under  the  will  of  hie 
father  E.  W.  Brown  took  a  life  estate  in  the  tract  of  land, 
a  small  part  of  which  is  involved  here,  with  the  remainder  to 
the  heirs  of  his  body  surviving  him;  and,  in  ease  he  died 
without  having  surviving  heirs  of  his  body,  then  the  same 
should  go  to  the  plaintiff  C.  L.  Brown  and  his  brother  W.  J. 
Brown  for  their  lives,  with  remainder  to  the  heirs  of  their 
bodies  surviving  them.  Sometime  since  the  defendant  E.  W. 
Brown  made  a  deed  attempting  to  convey  his  life  estate  to 
his  wife,  and  it  is  contended  that  becanse  of  this  deed  he  has 
no  such  interest  remaining  as  justifies  him  in  prosecuting 
this  appeal.  It  is  quite  well  settled  in  this  jurisdiction  that 
by  the  deed  conveying  his  estate  direct  to  his  wife  he  parted 
with  his  entire  equitable  interest  in  the  property,  but  the 
legal  title  thereto  still  remains  in  him.  He  is  a  trustee  hold- 
ing that  legal  title  for  the  benefit  of  the  owners  of  the  equita- 
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ble  estate.  It  ia  trae,  he  is  a  naked  trustee,  but  an  action  of 
unlawful  detainer  to  recover  possession  of  the  property  would 
have  to  be  instituted  ia  his  name  because  the  legal  title  is 
in  him.  A  trustee  in  a  deed  of  trust  without  any  interest 
whatever  in  the  subject  matter  may  prosecute  an  appeal  for 
the  purpose  of  vindicating  the  rights  of  his  cestui  que  trust. 
Hall  V.  The  Bank  of  Virginia,  14  W.  Va.  584;  3  C.  J.  656. 
E.  W.  Brown  has  just  as  much  interest  in  the  subject  matter 
here  as  the  trustee  in  such  a  deed  of  trust.  It  is  true  he 
cannot  sell  the  property  and  cannot  convey  the  legal  title 
without  the  authority  of  the  cestui  que  trust,  neither  can 
the  trustee  in  a  deed  of  trust  given  to  secure  a  debt,  but  he 
has  the  right  and,  under  some  circumstances  it  may  become 
his  duty,  to  prosecute  such  legal  proceedings  as  may  be  neces- 
sary and  appropriate  to  vindicate  the  rights  of  the  cestui 
que  trust. 

It  is  further  insisted  that  the  motion  to  dissolve  the  in- 
jonetioDB  was  properly  overruled,  for  the  reason  that  none 
of  the  defendants  answered  the  bill  except  E.  W.  Brown, 
and  that  the  court  should  not  dissolve  the  temporary  in- 
junctions upon  the  answer  of  one  joint  defendant.  This 
might  be  entirely  true  if  the  motion  to  dissolve  was  based 
upon  the  denial  of  the  allegations  of  the  bills.  The  motion 
here,  however,  is  based  upon  the  insufficiency  of  the  bills 
for  the  granting  of  the  injunctions.  If  it  should  turn  out 
that  the  injunctions  should  not  have  been  granted  in  the 
first  instance,  they  should  be  dissolved  upon  the  motion  of 
any  proper  party  to  the  suit. 

And  this  brings  us  to  a  consideration  of  the  substantial 
question  involved,  and  that  is,  whether  from  the  bill  it  ap- 
pears that  the  plaintiff  C.  L.  Brown  is  likely  to  stUIer  any 
injury  from  the  acts  complained  of,  such  as  will  justify  in- 
junctions against  the  defendants  at  bis  instance.  It  is  quite 
true  that  a  court  of  eqnity  will  in  some  instances  enjoin  the 
commission  of  waste  at  the  suit  of  a  contingent  remainder- 
man, but  it  must  be  borne  in  mind  that  courts  of  equity  will 
not  make  use  of  the  extraordinary  writ  of  injunction  to  pre- 
serve mere  doubtful  or  possible  rights.  There  must  be  some 
reasonable  apprehension  of  ioas  to  the  plaintiff  before  the 
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court  will  interfere.  High  on  ItijtuictionB,  §§  9  and  10; 
Joyce  on  Injunctions,  §§  17  and  24;  14  R.  C.  L.,  title  "In- 
junctions" §  57.  Upon  the  facts  in  this  case,  does  C.  L. 
Brown  have  such  a  contingent  interest  as  justifies  the  inter- 
position of  a  court  of  equity  to  prevent  E.  W.  Brown  and 
his  children  from  dealing  with  their  estate  T  It  appears 
that  E.  W.  Brown  is  now  sixty-six  years  of  age;  that  he  has 
nine  living  children,  all  of  whom  are  adults,  and  most  of 
whom  are  married  and  have  children.  The  only  possible 
contingency  upon  which  C.  L.  Brown  can  ever  have  any  in- 
terest in  this  property  is  that  E.  W.  Brown  will  outlive  all 
of  his  nine  children,  and  all  of  his  numerous  grandchildren 
or  great  grandchildren,  should  any  be  born  prior  to  his 
death.  To  enjoin  £.  W.  Brown  and  his  children  from  cut- 
ting up  part  of  this  land  into  town  lots  and  selling  the  same, 
it  sufficiently  appears,  would  work  serious  injury  to  them. 
By  the  onward  march  of  progress  part  of  the  property  has 
become  valuable  as  urban  real  estate,  and  from  a  few  acres 
of  it  enough  money  can  be  realized  to  discharge  all  of  the 
liens  against  the  whole  tract  of  land.  The  plaintiff  seeks  to 
prevent  the  accomplishment  of  this  purpose,  and  why!  Be- 
cause, as  he  says,  he  wants  to  keep  the  l&Tge  landed  estate 
of  his  father  in  the  same  condition  that  it  was  when  his  father 
died,  so  that  it  might  pass  on  to  himself  in  the  possible  con< 
tingency  that  his  brother  E.  W.  Brown  will  survive  all  of 
his  children  and  grandchildren,  and  he  survive  that  brother, 
and  then  pass  it  on  to  his  only  daughter  as  an  entire  estate. 
Such  sentimental  reasons  may  have  weight  with  particular 
individuals,  but  they  do  not  justify  a  court  of  equity  in 
inflicting  a  serious  inconvenience  and  injury  upon  other  in- 
terested parties.  We  are  of  opinion  that  the  possibility  of 
injury  to  C.  L.  Brown,  from  the  acts  complained  of,  is  so 
remote  and  so  inconsequential  if  he  should  ever  become  vested 
with  any  interest,  and  the  injury  to  E.  W.  Brown  and  his 
children  would  be  so  substantial  that  a  court  of  equity  would 
not  be  warranted  in  granting  any  relief  upon  the  bills  filed. 
We  will,  therefore,  dissolve  the  injunctions  and  remand 
80  w.  Va. 
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tlLfi  cause  to  the  circuit  court  of  Jackson  county  with  instruc- 
tiona  to  dismiss  the  bills. 

Reversed;  Injunction  dittolved;  Bemamded. 


CHARLESTON 

FiBST  National  Bank  of  West  Union  v.  William  W. 
Fbkeman. 

Submitted  October  4,  1921.    Decided  October  26,  1921. 

1.  BnXB  AflD  Notes — TaltM&Ie  Contideration  Need  Not  be  Aver- 

red or  Proved. 

In  a  suit  upon  a  promissory  note  it  Is  unnecnaary  to  aver 
or  prove  that  a  valuable  coiHlderatlon  therefor  paaaed  to  Uie 
maker.  The  note  Itself  Imports  a  valuable  consideration, 
(p.  8«.) 

2.  SiiiR—Bank  AtHgnmetit  of  Past  Due  Notet  to  Dtrectort  owl 

Stockholders  Responsible  for  Their  Purchase  or  Diaconnt  1* 

BvSieient   Consideration  for   Their  Notes  Reimlnirsino   the 

Bank. 

The  aaatgnment  by  a  bank  of  past  due  notes  to  directors  and 
stockholders  thereof  responsible  for  the  purchase  or  discount 
thereof  by  the  bank,  constitutes  a  valualile  and  safficleat  con- 
sideration for  the  Individual  notes  of  such  directors  and  etock- 
boMera  executed  to  the  bank  for  tkelr  pro  rata  shares  of  the 
past  due  paper  so  aaalgned.     (p.  347). 

3.  Bakkb  and  Bakkiitg — Banks  Transferrina  Notes  to  Directors 

and   Stockholders   is   Talid  and  Binding   Without  Minmtes 

Being  Kept. 

The  validity  of  such  assignment  by  a  bank  to  Its  directors 
and  stockholders,  made  in  good  faith,  does  not  depeni  upon 
whether  or  not  any  minute  of  the  meeting  of  the  directors  at 
which  such  action  or  transaction  took  place  was  kept.  It 
the  directors  were  present  and  acted,  their  action  was  as  valid 
and  binding  without  a  minute  as  If  one  was  kept,  tor  the  tact 
of  their  action  may  be  proved  by  any  other  competent  evi- 
dence,    (p.  350). 

i.  Saue — Written  Assignment  of  Paper  by  a  Bank's  Cashier  to 
Directors  and  Stockholders  Pursuant  to  Directors'  OrOer 
Held  Assignment  in  Due  Course. 

Such  an  assignment  In  writing  of  a  part  of  the  paper  of  a 
bank  by  the  cashier  thereof  pursuant  to  such  action  of  the 
S9  W.  V«. 
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directora.  abonld  be  regarded  as  an  awlgnment  lb  due  courae 
aod  binding  on  the  corporation,     (p.  350). 

G.     Same— Cathier  Hat  General  Authoritji  to  indorse  Negotiable 

The  caabler  of  a  bank  has  general  authority  to  transfer  by 
endorsement  negotiable  paper,  and  no  special  authority  tor  this 
pnrpooe  Is  neceaaary.     (p.  361.) 

6.  Appeal  akd  Ebbob— Party  Challengino  Correctnett  of  Jitdg- 
ment  on  Motion  to  Set  Aside  Demurrer  to  Evidence  May 
Avail  Himself  of  all  Advene  Ruling*. 

Whether  a  party  demurring  to  the  evidence  of  the  other 
waiTea  hie  exception  to  the  rullnge  of  the  court  excluding  some 
ot  hte  competent  and  legal  evidence  on  an  Important  issue.  Is 
mooted  but  not  decided.  If.  however,  he  challeages  the  cor- 
rectness of  the  Judgment  by  a  motion  to  set  aside  the  demurrer 
and  the  verdict  thereon  as  contrary  to  the  law  and  the  evi- 
dence, he  may  In  this  court  avaH  himself  of  any  errors  in  the 
adverse  rulings  ol  the  court  on  the  trial  of  the  action,  (p. 
351). 

Error  to  Circnit  Coart,  Doddridge  County. 

Action  by  the  First  National  Bank  of  West  Union  against 
William  W.  Freeman,  and  from  a.  judgment  in  favor  of  the 
defendant,  the  plaintiff  brings  error. 

Reversed  and  remanded. 

Showalter  <&  Frame  and  J.  Ramsey,  for  plaintiff  in  error. 
Law  &  McCue,  for  defendant  in  error. 

MiLLEE,  Judge: 

Freeman's  defense  to  his  note  sued  on,  as  shown  by  his 
special  plea  in  writing,  was  that  it  was  made  without  consid- 
eration and  solely  for  the  accommodation  of  plaintiff  under 
the  facts  and  circumstances  set  out  in  the  plea.  The  suffi- 
ciency of  this  plea  as  a  defense  to  the  action  was  before 
trial  certified  to  us  and  here  held  to  be  good  in  law,  though 
the  facts  pleaded  were  provable  under  the  general  issue. 
First  Naiional  Bank  of  West  Union  v.  Freeman,  83  W.  Va. 
477.  On  the  former  hearing  we  reversed  the  judgment  below 
striking  out  the  special  plea,  and  remanded  the  case  to  the 
circuit  court  for  trial  on  the  issues  joined  thereon. 

On  the  trial  of  this  issue  in  the  circuit  court,  after  -the 
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evidence  on  both  sides  was  concluded,  each  of  the  partieB 
interposed  a  motion  to  the  court  to.  strike  oat  the  other's 
evidence  and  direct  a  verdict  for  the  mover,  both  of  which 
motions  were  overruled.  After  this  action  of  the  court  the 
defendant  then  moved  the  court  to  exclude  all  the  evidence 
of  J.  E.  Trainer,  W.  J.  McElhiney,  W.  G.  Hammond,  U.  G. 
Summers,  W.  M.  Stout,  A.  C.  Bland,  and  J.  Ramsey,  in  so 
far  as  the  same,  or  any  part  thereof,  tended  to  show  an 
assignment  by  plaintiff  to  defendant  of  certain  notes  aggre- 
gating $23,068.74,  and  which  purported  to  be  represented 
by  certain  obligations  of  the  directors  to  the  bank,  on  the 
ground  of  want  of  record  evidence  thereof,  and  for  the  far- 
ther reason  that  no  such  assignment  of  the  assets  of  the 
bank  could  be  made  witboat  official  action  of  the  board  of 
directors  legally  assembled  as  directors  and  by  resolntion 
to  that  effect,  which  motion  was  sustained  and  the  plaintiff 
excepted.  And  without  waiving  any  exceptions  theretofore 
interposed,  the  plaintiff  by  counsel  then  demurred  to  the 
evidence  offered  by  defendant  in  support  of  his  plea  of  want 
of  consideration,  which  demurrer  was  joined  in  by  defendant ; 
and  the  defendant  also  demurred  to  plaintiff's  evidence  con- 
flicting with  his  evidence  as  to  his  set-off  filed,  in  which  plain- 
tiff joined ;  and  the  judgment  of  the  court  thereon,  and  on 
the  special  verdicts  of  the  jury,  was  that  the  law  thereon 
was  for  the  defendant,  and  that  plaintiff's  demurrer  be  over- 
ruled, and  that  his  demurrer  to  plaintiff's  evidence  be  sus- 
tained, and  that  he  recover  of  the  plaintiff  the  sum  of  $95.79, 
the  damages  assessed  by  the  jury  in  bis  favor,  with  interest 
thereon  and  costs,  from  which  judgment  the  plaintiff  ob- 
tained the  present  writ  of  error. 

In  order  to  test  the  correctness  or  incorrectness  of  the 
rulings  of  the  conrt  on  the  several  demurrers  to  the  evidence, 
we  mnst  determine  the  burden  of  proof  on  the  issues  joined, 
.  and  the  status  of  the  evidence  of  the  respective  parties  at 
the  time  these  demurrers  were  interposed.  Of  course  the 
plaintiff  had  the  burden  of  proving  the  note  sued  on,  and 
that  it  was  the  note  of  defendant.  This  it  sustained  by  the 
evidence  of  the  cashier  of  the  bank  and  the  production  in 
evidence  of  the  note.  It  was  neither  necessary  to  aver  or 
89  w.  v«. 
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prove  that  a  valuable  consideration  had  been  received  b?  the  • 
defendant  therefor.    The  note  prima  facie  imported  a  valu- 
able consideration.     2  Enc.  Dig.  Va.  &  W.  Va.  Rep.  415, 
and  the  Virginia  and  West  Virginia  cases  there  digested. 

After  the  case  of  the  plaintiff  had  been  thus  established  by 
its  evidence,  the  defendant  to  sustain  his  plea  o£  want  of 
consideration  undertook  to  prove  by  his  own  testimony  the 
circumstances  of  his  execution  of  the  original  note,  of  which 
the  one  sued  on  was  a  remote  renewal,  and  particularly  that 
the  original  note  had  been  executed  by  him  for  the  accommo- 
dation of  the  bank  with  the  distinct  understanding  with  the 
cashier  and  the  attorney  for  the  bank  that  it  along  with  like 
notes  executed  at  or  about  the  same  time  by  other  directors 
of  the  bank  to  take  the  place  of  certain  past  due  notes  of  its 
customers  then  aggregating  the  sum  of  $23,068.74,  until  those 
notes  when  collected  and  applied,  as  he  was  assured  by  those 
officers  they  would  be,  should  pay  off  and  discharge  his  note 
and  the  substituted  notes  of  the  other  directors,  and  that  he 
nor  any  of  the  makers  of  the  substituted  notes  would  ever 
have  anything  to  pay  thereon.  He  also  introduced  numer- 
ous duplicate  deposit  slips  sent  him  by  the  bank  from  time 
to  time  showing  credits  to  his  account  and  applied  from  time 
to  time  to  the  reduction  of  his  note,  and  reducing  it  at  the 
time  of  the  renewal  sued  on  to  the  sum  of  $1,061.16. 

To  rebut  defendant's  evidence  the  plaintifF  then  introduced 
as  witnesses  its  cashier  and  all  of  the  directors  and  its  attor- 
ney in  office  at  the  time,  who  proved  that  defendant's  note 
was  executed  along  with  like  notes  of  the  other  directors 
for  his  pro  rata  share  of  the  past  due  notes  held  by  the  bank, 
and  pursuant  to  an  agreement  between  them,  either  in  direc- 
tors' meeting  or  immediately  thereafter,  and  at  the  place  of 
meeting  of  the  directors,  to  the  effect  that  each  of  the  direc- 
tors who  were  responsible  for  the  discount  of  the  past  due 
notes  should  execute  his  note  for  his  pro  rata  share  thereof, 
and  that  the  bank  should  assign  to  them  the  past  due  notes 
as  collateral,  and  as  collected,  the  sums  collected  should  be 
applied  pro  rata  on  these  notes,  including  that  of  plaintiff, 
and  which  had  been  done  in  accordance  with  such  agreement ; 
that  some  of  the  directors  in  place  of  executing  notes  had 
Sfl  w.  v«. 
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paid  their  shares  in  cash,  and  thus  gave  the  bank  the  benefit 
of  the  cash  in  place  of  notes  therefor  as  the  defendant  had 
done.  Plaintiff  in  connection  irith  the  oral  testimony  of 
these  witnesses  introduced  as  evidence  a  written  assigument 
executed  by  the  cashier  of  the  bank.  The  defendant  ob- 
jected to  the  testimony  of  these  witnesses  and  also  to  the  in- 
troduction of  the  assignment,  on  the  ground  mainly  that  the 
transaction  was  not  done  in  directors'  meeting;  that  what 
the  other  directors  did  in  the  way  of  executing  their  notes  or 
paying  their  shares  in  cash  was  not  binding  on  him  and  con- 
stituted no  consideration  for  the  note  executed  by  him;  that 
he  was  not  a  party  to  the  assignment  and  was  not  bound 
thereby.  After  the  introduction  of  this  assignment,  to  which 
the  defendant  by  counsel  had  no  objection,  the  court  on  his 
motion  struck  it  out  and  refused  to  allow  it  to  be  considered 
by  the  jury.  And  at  the  conclusion  of  the  evidence,  as  al- 
ready noted,  the  court,  on  defendant's  motion,  also  excluded 
all  of  the  testimony  of  the  witnesses  Trainer,  McEIhiney, 
Hammond,  Summers,  Stout,  Bland  and  Ramsey,  in  so  far  as 
the  same,  or  any  part  thereof,  tended  to  show  an  assignment 
by  plaintiff  of  the  said  past  due  notes,  for  the  reasons  already 
stated ;  and  the  case  went  to  the  jury  and  to  the  court  on  the 
several  demurrers  to  the  evidence,  with  that  evidence  ex- 
cluded, resulting  in  the  judgment  of  the  court  thereon  in 
favor  of  the  defendant. 

In  order  to  dispose  of  the  several  points  of  error  relied  on, 
it  becomes  necessary  to  determine  the  correctness  of  the  rul- 
ings of  the  court  on  the  exclusion  of  plaintiff's  evidence.  The 
defendant  had  the  affirmative  of  the  issue  on  his  plea  of  want 
of  consideration  and  the  character  of  his  note  sued  on.  The 
court  permitted  him  to  testify  as  to  the  facts  and  circum- 
stances of  its  execution.  And  contrary  to  defendants  con- 
tention Ramsey,  attorney,  testified  that  the  written  assign- 
ment was  prepared  by  him  on  the  night  of  the  meeting  of 
the  directors,  at  which  defendant  was  present,  and  at  which 
meeting  or  at  a  meeting  of  the  directors  as  individuals  im- 
mediately afterwards,  which  we  think  unimportant,  it  was 
presented  to  and  read  by  him  in  their  presence  and  hearing, 
including  Freeman,  when  it  was  agreed  between  the  directors 
so  w,  v«. 
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and  the  cashier  that  they  should  pay  or  execute  their  notes 
to  the  bank  for  their  respective  shares  of  the  past  dae  notes 
and  take  in  lieu  thereof  the  collateral  assignment  of  the  old 
notes.  And  the  evidence  of  the  other  directors  was  that  this 
agreement  had  been  fully  esecnted  on  their  part  and  that 
defendant  alone  had  been  delinquent  therein;  that  the  bank 
and  its  stockholders,  includii^  Freeman,  had  had  the  benefit 
of  this  transaction  and  the  payments  on  account  of  the  old 
notes. 

The  benefits  thus  accruing  to  the  bank,  to  Freeman  and  the 
other  stockholders  and  directors,  and  certainly  the  assign- 
ment of  the  past  due  notes,  wc  think,  constituted  sufficient 
consideration  accruing  to  Freeman  for  the  execution  of  his 
original  note  and  the  renewal  thereof  sued  on.  A  valuable 
consideration  is  the  relinquishment  by  the  promisee  of  some 
right  which  he  may  lawfully  exercise  or  enforce,  or  the  incur- 
ring of  some  risk  or  trouble  at  the  instance  of  the  promisor. 
County  Court  v.  Hall,  51  W.  Va.  269;  Hornbrooks  v,  Lucas, 
24  W.  Va.  493;  Jackson  v.  Hough,  38  W.  Va.  236.  Freeman 
had  a  large  interest  as  a  stockholder  and  director  of  the  bank 
and  in  saving  the  bank  financial  embarrassment  growing  out 
of  the  past  due  notes  accumulated  while  he  was  a  director  of 
the  bank.  This  interest  made  the  contract  between  the  bank 
and  the  individual  directors  a  sufficient  consideration  for  his 
promise.  Kittle 's  Modern  Law  of  Assumpsit,  174;  State 
Bank  of  Pittsburg  v.  Kirk,  216  Pa.  St.  452.  In  the  Pennsyl- 
vania case  just  cited  the  Supreme  Court  of  that  state  held 
that  a  transaction  between  the  directors  and  a  bank,  very 
similar  to  the  one  involved  here,  constituted  a  sufficient  con- 
sideration to  support  the  notes  given  by  the  directors  of  a 
bank.  Here  Freeman  proved  that  he  had  so  far  assented  to 
the  agreement  as  to  execute  his  note  and  take  the  payments 
thereon  derived  from  collections  made  on  the  assigned  notes. 
If  he  had  not  done  so,  undoubtedly  the  other  directors  would 
not  have  carried  out  the  contract  on  their  part.  Ramsey, 
in  charge  of  the  collection  of  the  assigned  notes  and  judg-  , 
ments  thereon,  testified  to  Freeman's  frequent  visits  to  his 
office  to  inquire  how  he  was  getting  along  with  the  collections, 
and  whether  he  or  the  other  directors  were  liable  to  sustain 
se  w.  v«. 
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any  loss.  The  law  is  that  where  one  with  actnal  or  construc- 
tive knowledge  of  the  facts  induces  another  by  his  words  or 
conduct  to  believe  that  he  acquiesces  in  or  ratifies  a  transac- 
tion, or  that  he  will  offer  no  opposition  thereto,  and  that  other, 
in  reliance  on  such  belief,  alters  his  position,  such  person  is 
estopped  from  repudiating  the  transaction  to  the  other's 
prejudice.    21  C.  J.  1216 ;  16  Cyc.  787. 

A  further  argument  to  support  the  Tuling  of  the  circuit 
court  in  rejecting  the  written  assignment  is  that  McElhiney, 
cashier,  who  signed  it  on  behalf  of  the  bank,  was  without  au- 
thority in  the  premises.  We  think  there  is  no  merit  in  this 
proposition.  Besides,  the  bank  is  not  complaining  of  want 
of  authority  in  the  cashier.  The  directors  were  t<%ether  when 
the  agreement  was  made.  It  did  not  require  a  more  formal 
meeting,  or  that  some  minute  of  the  meeting  should  be  kept,  * 
to  bind  the  corporation  and  the  directors.  C.  4&  0.  By.  Co. 
V.  Deepwater  By.  Co.,  57  W.  Va.  641.  When  the  directors 
were  so  assembled,  they  could  transact  any  lawful  business, 
and  the  validity  of  their  action  would  not  depend  on  the  fact 
that  no  minute  thereof  was  preserved. 

But  it  is  contended  that  the  assignment,  signed,  not  in  the 
corporate  name,  but  by  the  cashier,  describing  himself  as  such 
officer,  was  not  the  act  of  the  corporation  and  for  this  reason 
the  paper  was  properly  stricken  out  by  the  circuit  court;  tbiii 
also  upon  the  theory  that  the  assignment  of  the  bank 's  assets 
was  not  done  in  due  course,  and  required  the  corporate  action 
of  the  board  of  directors.  But  if  there  was  a  meeting  of  the 
board  of  directors,  his  action  was  authorized.  But  whether 
so  or  not,  was  not  his  assignment  of  the  past  due  notes  and  the 
taking  of  the  individual  notes  of  the  directors  to  cover  the 
same  done  in  due  course  t  We  think  the  transaction  was 
within  the  scope  of  his  authority  as  cashier.  This  case 
presents  a  different  proposition  from  that  presented  in  the 
Citizens  Bank  v.  Frederickson,  (Neb.),  120  N.  W.  462.  In 
that  case  Prederickaon,  who  executed  the  notes  with  automo- 
biles assigned  to  him  as  security,  was  in  no  way  previously 
obligated  to  the  payee,  nor  otherwise  interested  except  as  ac- 
commodation maker  of  his  notes.  The  transaction  was  purely 
one  for  the  accommodation  of  the  corporattun.     He  had  no 
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duty  to  the  corporation  aa  Freeman  had  in  this  case,  nor  was 
hia  promise  supported  thereby  or  by  the  conBideration  of  the 
mutual  promises  between  the  bank  and  the  other  directors. 

As  to  the  authority  of  the  cashier  of  a  bank,  he  has  general 
authority  to  transfer  by  endorsement  negotiable  paper,  and 
no  special  authority  for  this  purpose  is  necessary  to  be  proved. 
1  Michie  on  Banks  and  Banking,  719-721 ;  Smith  v.  Lawson, 
18  W.  Va.  212 ;  Lamb,  Trustee  v.  CecU,  28  W.  Va.  658. 

With  all  of  the  evidence  of  defendant  in  and  all,  or  prac- 
tically all,  of  that  of  the  plaintiff  on  the  issue  presented  by  de- 
fendant's plea  out  by  action  of  the  court  prior  to  the  sev- 
eral demurrers  of  the  parties  to  the  evidence,  the  plaintiff 
was  prejudiced  in  the  eyes  of  the  court  and  jury.  What 
course  the  demurrants  might  have  taken  with  all  the  com- 
petent and  legal  evidence  in,  we  can  not  say,  nor  do  we  know 
what  the  judgment  of  the  court  upon  the  demurrers  to  the 
evidence  would  have  been,  if  all  the  evidence  had  been  be- 
fore it,  as  it  should  have  been.  A  question  suggested  in  this 
connection  is  whether  the  plaintiff  waived  its  objection  to  the 
rejection  of  its  evidence  by  demurring  to  the  evidence.  In 
Washbum  v.  The  Board  of  Commisgioners  of  Shelby  County, 
104  Ind.  321,  that  court  held  that  a  defendant,  by  demurring 
to  plaintiff's  evidence,  does  not  deprive  plaintiff  of  the  right 
to  make  available  questions  upon  the  rulings  excluding  evi- 
dence. Here  the  defendant  had  the  affirmative  of  the  issue 
on  his  pies,  and  with  his  evidence  in,  and  the  most  or  part  of 
that  of  the  plaintiff  on  that  question  out  of  the  case  by  the 
adverse  rulings  of  the  court  thereon,  did  plaintiff  waive  those 
adverse  rulings  on  its  evidence  1  It  may  be  that  it  did.  This 
was  a  risk  it  was  not  bound  to  sustain,  but  it  voluntarily  did  so. 
Whether  it  did  or  not,  we  need  not  say  in  this  case,  for  we 
find  by  the  record  that  on  the  adverse  action  of  the  court  on 
its  demurrer  to  the  evidence,  it  moved  the  court  to  set  aside 
the  verdict  because  contrary  to  the  law  and  the  evidence. 
This  motion,  we  think,  saved  to  plaintiff  the  right  to  insist 
on  its  exceptions  to  the  rulings  of  the  trial  court  respecting 
its  competent  and  legal  evidence.  Thereby  it  challenged  the 
correctness  of  the  rulings  of  the  court  on  its  evidence,  which 
points  it  saved  on  the  record.      In  Miller  v.  Holt,  47  W.  Va. 
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7,  there  was  a  demurrer  by  plaintiff  to  defendant's  evidence, 
'overmled  by  the  trial  court.  There  was  also  a  motion  by 
defendant  to  set  aside  the  verdict  and  award  him  a  new  trial. 
This  court  reversed  the  judgment  for  the  error  in  the  verdict 
in  failing  to  locate  the  line  in  the  controversy,  and  awarded 
defendant  a  new  trial.  It  i8  well  settled  here  and  in  Vir- 
ginia, that  if  a  proper  showing  be  made  therefor,  the  court 
has  jurisdiction  to  set  aside  a  demurrer  to  the  evidence  and 
award  the  demurrant  a  new  trial,  and  the  rules  applicable  to 
new  trials  generally  is  applicable  in  such  cases,  and  that  the 
rules  applicable  to  new  trials  are  pertinent  where  the  case 
has  not  been  properly  developed  and  the  court  can  see  that 
other  evidence  exists,  and  that  through  the  misconception  of 
law  applicable  to  the  case  or  through  some  surprise,  accident 
or  oversight  justice  demands  a  new  trial  that  the  party  in- 
jured may  be  permitted  fully  to  present  his  oase.  Frymier 
V.  Lorma  Railroad  Co.,  76  W.  Va.  96,  99,  and  decisions  there 
cited. 

Our  conclusion  in  this  case  is  that  the  judgment  below 
should  be  reversed,  the  demurrers  to  the  evidence  set  aside, 
and  the  plaintiif  awarded  a  new  trial  on  all  the  issues. 

Reversed  and  remanded. 


CHARLESTON. 

State  ex  rcl.  C.  E.  Lively  et  al.  v. 

Hon.  James  French  Strother,  Judoe,  £tc.  et  al. 

Submitted  October  26,  1921.     Decided  October  26,  1921. 
Opinion  filed  November  1,  1921. 

1.    Criminal  Law — Accused  Not  Entitled  to  Copies  of  TesMtnony 

of  Witnesgea  Examined  by  Prosecuting  Attomev. 

One  accaeeil  of  a  crime  and  brotigtat  before  tbe  court  by  Its 

order,  le  not,  b;  virtue  of  section  3,  chapter  9S,  Acta  1921, 

relating  to  tbe  appointment  of  ahortband  reporters.  deOnlDig 

their  duties  and  the  uaes  to  which  tbe  records  made  by  them 

may  be  put,  entitled  to  demaod  or  have  at  tbe  hands  of  the 

BO  w.  Va. 


D,^.,/=JLyCJOOJ^Ie 


Oct.  1921]  State  V.  Strothee.  358 

conrt  or  lu  shortliand  reporter,  copies  of  the  teatlmonr  of 
wltneaaeB  examined  by  the  prosecuting  attorney  aa  directed 
hj  the  court  and  taken  down  b;  such  Bhorthond  reporter,  such 
proceedings  not  constlbntlng  a  prellmlnaiy  ezamlnatlon  au- 
thorized hj  lav,  nor  a  case  pending  in  court  to  vhlch  the  ac- 
cused is  a  party,  as  prescribed  in  said  statute,     (p.  3G4). 

2.  Same — Judgct  of  (Criminal  or  Circuit  Courts  May  Not  Con- 
duct Preliminary  Hearing,  But  Can  Only  Onler  Accuied 
Taken  Before  Juttice. 

The  preliminary  hearing  to  which  one  accused  of  a  crime  is 
entitled  can  not  he  lawfully  conducted  by  the  judge  of  a 
criminal  or  clrcuK  court.  By  section  1  of  chapter  156  of 
the  Code,  the  limit  of  the  Jurisdiction  of  Judges  of  such  courts 
Is  to  fsBue  their  warrants,  reciting  the  accusation  and  re- 
quiring the  accused  to  he  brought  before  a  Justice  of  the 
county,  who  Is  authortced  to  bold  such  preliminary  exami- 
nation,    (p.  B6&). 

Original  proceeding  in  maudamufi  by  the  State,  on  the  re- 
lation of  C.  E.  Lively  and  others,  against  Hon.  James  French 
Strother,  Judge  of  the  Criminal  Court  of  McDowell  County, 
to  require  Lee  Pendleton,  ofBcial  court  reporter,  to  turn  over 
a  copy  of  the  evidence  and  statements  in  his  possession,  taken 
upon  an  alleged  investigation  hy  court  order  and  continued 
before  the  prosecuting  attorney. 

Peremptory  writ  refused. 

Lilz  <£■  Harman,  0.  W.  Howard,  M.  S.  Taylor,  and  W.  L. 
Taylor,  for  relators. 

0.  L.  Coants,  for  respondents. 

Miller,  Judge: 

The  alternative  writ,  in  accordance  with  the  prayer  of  the 
petition,  commanded  the  Honorable  James  French  Strother, 
Judge  of  the  Criminal  Court  of  McDowell  County,  to  require 
and  order  Lee  Pendleton,  official  court  reporter  of  said  court, 
and  the  said  Pendleton  to  deliver  and  turn  over  to  petitioners 
and  relators  or  their  counsel,  a  copy  of  the  evidence  and  state- 
ments in  his  possession,  taken  by  him  upon  an  alleged  in- 
vestigation, begun  upon  the  order  of  the  said  court,  and  con- 
tinned  before  the  prosecuting  attorney  of  said  county,  with 
the  aid  of  said  Pendleton  acting  as  such  court  reporter  or 
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stenographer,  touching  the  crime  of  murder  inflicted  upon  one 
Sid  Hatfield  and  one  Ed  Chambers,  of  which  said  respondents 
had  been  accused,  or  show  cause,  if  any  they  could,  why  they 
should  not  do  so. 

The  right  of  the  petitioners  to  demand  of  the  court  and  its 
reporter  copies  of  said  evidence  and  statements  is  evidently 
predicated  npon  the  provisions  of  chapter  98,  Acts  1921,  re- 
lating to  the  appointment  of  shorthand  reporters,  defining 
their  duties  and  the  uses  to  which  the  records  made  by  them 
may  be  put.  The  authority  given  the  court  by  section  one  of 
the  act  is  to  employ  such  reporter  "to  take  and  report,  under 
such  rcfculations  as  said  judges,  or  any  of  them,  may  prescribe, 
the  proceedings  had  and  the  testimony  given  in  any  case, 
either  civil  or  criminal,  or  any  other  proceeding  had  in  such 
court,  including  the  taking  of  testimony  before  the  grand 
jury  of  such  court  for  the  use  of  the  prosecuting  attorney  of 
of  such  court,  and  in  proceedings  before  the  judge  of  such 
court  in  vacation,  and  otherwise  to  aid  the  judge  in  the  per- 
formance of  his  official  duties." 

Section  3  of  said  act  provides : ' '  Said  reporter  shall  furnish, 
upon  request,  to  any  party  to  a  ease,  a  copy  of  the  testi- 
mony or  other  proceedings,  written  out  in  tonghand  or  type- 
writing, and  shall  certify  the  same  as  being  correct,  and  shall 
be  paid  therefor," 

The  return  of  the  judge,  supplemented  by  that  of  the  re- 
porter, denying  the  right  of  the  petitioners  to  copies  of  the 
evidence  and  statements  referred  to,  is  that  such  evidence  and 
statements  were  not  taken  before  respondent  Strother,  or  in 
open  court,  or  upon  any  official  or  preliminary  hearing  held 
by  him,  and  were  not  taken  even  in  the  presence  of  respondent 
outside  of  any  official  hearing,  and  that  such  evidence  and 
atatementa  were  regarded  by  respondent  as  the  private  in- 
formation of  the  prosecuting  attorney,  and  for  his  use  upon 
the  trial  of  the  petitioners  for  the  alleged  murder  of  said  de- 
cedents. 

As  will  be  observed,  the  authority  of  the  court  is  to  ap- 
point reporters  to  take  and  report  "the  proceedings  had  and 
the  testimony  given  in  any  case,  either  civil  or  criminal,"  etc. 
And  the  right  to  demand  and  have  a  copy  of  the  testimony  is 
sn  w.  v«. 
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given  to  any  party  to  a  ease,  that  U  a  pending  case  or  pro- 
ceeding in  the  court.  Was  there  sueh  a  case  pending  before 
Judge  Strother  or  his  court,  and  were  the  evidence  and  state- 
ments described  taken  in  any  such  case!  If  not,  the  peti- 
tioners would  not  have  the  r^ht  to  demand  and  receive  copies 
thereof  at  the  bands  of  respondents. 

The.  facts  disclosed  by  the  petition  and  the  returns  are 
that  during  the  trial  of  the  deceased  for  an  oflfense,  and 
during  the  recess  of  the  court,  Hatfield  and  Chambers  were 
shot  and  killed  near  the  court  house,  and  on  reconvening, 
the  court  directed  the  sheriff  to  bring  into  court  all  those 
who  were  present  and  witnessed  the  shooting,  and  also  di- 
rected the  pro-secuting  attorney  to  examine  the  witnesses, 
which  he  did  in  the  absence  of  the  judge,  taking  the  evidence 
before  the  court  reporter,  who  made  and  furnished  copies 
thereof  to  the  prosecuting  attorney  and  to  another  attorney, 
who  had  been  assisting  in  the  defense  of  Hatfield  and  Cham- 
bers. On  the  report  of  the  prosecuting  attorney  that  there 
was  sufficient  evidence  to  ju-stify  the  holding  of  petitioners 
to  answer  any  indictment  that  might  be  preferred  against 
them  by  the  grand  jury,  the  petitioners  voluntarily  appeared 
on  the  following  day,  and  without  demanding  a  preliminary 
hearing,  voluntarily  entered  into  a  recognizance  with  sure- 
ties for  their  appearance  at  the  next  term  of  the  court  to 
be  held  in  said  county. 

The  contention  of  petitioners  is  that  the  proceeding  before 
the  prosecuting  attorney,  conducted  by  order  of  the  court, 
was,  or  amounted  to,  a  preliminary  hearing,  to  which  they 
were  parties,  and  as  sueh  entitled  to  the  relief  sought  by  , 
mandamus.  It  could  not  possibly  be  a  preliminary  hearing 
of  the  charges  of  murder  made  against  them,  for  such  pre- 
liminary hearing  could  neither  be  had  before  the  judge,  the 
court,  nor  the  prosecuting  attorney.  The  statute  nowhere 
authorizes  preliminary  hearings  before  the  judge  or  prose- 
cuting attorney.  By  section  1,  chapter  156  of  the  Code,  the 
judge  in  vacation  or  term  time,  or  a  justice,  may  issue  pro- 
cess for  the  apprehension  of  a  person  charged  with  an  offense, 
and  section  2  thereof  says,  that  on  complaint  to  such  ofBcers, 
and  examination  of  the  witnesses  and  good  reason  to  believe 
89  w.  Va. 
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that  an  offense  has  been  committed;  he  shall  issne  his  war- 
rant reciting  the  accusation  and  requiring  the  person  so  ac- 
cused to  be  arrested  and  brought  before  a  jasiice  of  the 
county,  before  whom  only  is  there  any  authority  given  to 
hold  a  preliminary  examination.  Nor  is  the  judge  of  the 
court  by  the  statute  found  authorized  to  conduct  such  pre- 
liminary hearing.  When  apprehended  upon  the  order  or 
warrant  of  the  court  or  judge,  petitioners  bad  the  undoubted 
right  to  demand  a  preliminary  hearii^  before  some  justice 
of  the  peace,  in  which  event  they  might  possibly  of  right  de- 
mand of  the  reporter  copies  of  the  testimony  or  other  pro- 
ceedings taken  down  by  him.  But  we  do  not  decide  the  ques- 
tion, for  it  is  not  presented. 

The  right  to  a  preliminary  examination  Is  not  a  common- 
law  right;  16  Enc.  PI.  &  Praet.  828;  16  C.  J,  322;  and  may 
be  waived  by  the  accused.  State  v.  Stewart,  7  W.  Va.  731, 
and  eases  cited ;  Butter  v.  Commonwealtk,  81  Va.  159 ;  6  B. 
C.  L.  89.  By  voluntarily  appearing  and  asking  the  court 
to  admit  them  to  bail,  we  think  the  petitioners  waived  a  pre- 
liminary examination,  at  least  for  the  time  being.  State  v. 
Strauder,  8  W,  Va,  686.  Wherefore  the  examination  by  the 
prosecuting  attorney,  though  at  the  instance  of  the  court, 
not  authorized  by  law,  could  not  convert  that  proceeding  into 
a  preliminary  examination,  and  give  the  petitioners  a  right 
to  demand  of  the  reporter  or  of  the  judge  copies  of  the  testi- 
mony and  proceedings  thus  conducted. 

Our  conclusion  is  to  deny  the  peremptory  writ. 

Peremptory  writ  refused. 


CHARLESTON. 

Jaues  Wendell  v.  John  Babton  Patne,  Aoent,  Etc. 

Submitted  October  25,  1!)21.     Decided  November  1.  1921. 

1,     Railkoadb — Orainary    Care    Required  at     to     Treapatier     or 
Ucentee. 

A  p«destrlan  nalng  a  railroad  track  for  bU  convenience,  un- 
less at  a  public  croeslng,  la  a  trespaaser  or  licensee,  and  In 
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th«  operation  of  tta  trains  tbe  railroad  ctMupany  owes  to  him 
only  ordinary  care  In  avoiding  Injury  to  htm.     (p.  3G1>. 

2.  SAMt-Seoligence  at  (0  Peie^trhm  Seen  tm  Track  Held  Jurj/ 

Q%etti(m. 

Where  such  pedeatrlan  1b  Injured  by  a  l-ight  locomotive  go- 
ing at  a  rate  of  15  to  20  mHes  per  hour  on  a  slight  up  grade 
and  there  is  a  substantial  conflict  in  the  evidence  whether  the 
injury  conld  have  been  avoided  by  slowing  down  or  stopping 
the  locomotive  after  the  injured  person  had  been  seen  by 
the  trainmen  at  a  distance  of  360  feet,  the  whistle  sounded,  and 
no  heed  given  to  the  danger  signal  or  approach  of  the  loco- 
motive by  btia,  then  It  becomes  a  question  for  the  Jury  to 
determine  whether  ordinary  care  has  been  used  to  prevent  the 
Injury,      (p.  362). 

3.  Release — Qiteition    Whettier    Release    for    Personal    Infuriei 

ConttitHtes  Accord  and  SatUfaction  Held  One  for  J%ry. 

'n^ere  such  pedestrian,  being  a  deaf  mute.  Is  thus  injnrad 
and  while  In  the  hospital  a  short  time  thereafter  is  approached 
by  a  cialbi  agent  of  the  railroad  company  and  he  then  eoe- 
cutes  a  release  or  acquittance  for  personal  injuides.  In  con- 
sideration of  payment  ol  hospital  services,  without  being  able 
to  read  the  release,  and  relies  upon  the  representation  of  the 
claim  agent  that  the  paper  signed  is  for  the  purpose  only  ot 
making  provision  tor  payment  of  hoepHal  charges.  In  order 
that  he  may  remain  in  the  hospital,  it  is  error  for  the  court 
to  bold  Uiat  such  release  will  sustain  a  plea  of  accord  and 
satisfaction;  whether  such  release  so  obtained  will  sustain 
such  plea  Is  likewise  a  question  for  Jury  determination,  (p. 
3«5>. 

Error  to  Circuit  Coart,  Mercer  County. 

Action  by  James  Wendell  against  John  Barton  Payne, 
Agent,  and  from  a  judgment  therein,  the  plaintiff  brings 
error. 

Reversed  and  judgment  here. 

John  B.  Pendleton  and  A.  M.  Sutton,  for  plaintiff  in  error. 
WUliams,  Lovall  tt  Tunstall,  McNutt,  Elletl  *  McNutt, 
and  Hall,  Wingfield  t&  Apperson,  for  defendant  in  error. 

Lively,  Judge: 

After  all  the  evidence  had  been  introduced  defendant  de- 
murred thereto,  the  jury  found  a  conditional  verdict  of  $6,- 
250.00  in  favor  of  plaintiff,  the  court  sustained  the  demur- 
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rer,  atid  entered  judgment  of  nil  capiat,  and  plaintiff  brings 
error. 

The  action  is  for  personal  injuries  sustained  by  plaintiff 
in  Marcb,  1919,  wblle  walking  upon  the  track  of  defend- 
ant between  the  towns  of  Mullens  and  Corrinne  in  Wyoming 
County,  by  being  struck  by  a  locomotive. 

Plaintiff  was  a  deaf  mute,  sixty-four  years  of  age,  a  painter 
by  trade,  and  was  on  his  way  up  the  track  to  Corrinrie,  where 
he  was  engaged  in  painting  dwelling  houses.  The  track 
seems  to  have  been  used  generally  by  pedestrians,  the  county 
road  running  parallel  thereto  being  out  of  repair  at  that 
time  and  for  about  one  year  prior  thereto.  He  was  alone, 
walking  at  a  brisk  pace  between  the  rails  when  struck, 
at  about  7r30  o'clock  in  the  morning.  Witness  Saxton  was 
also  going  to  Corrinne  and  was  about  SOO  or  900  feet  behind 
plaintiff,  when  the  locomotive  with  tender  attached  (no  ears) 
came  from  a  "y"  track  which  connected  with  another  track 
across  the  river  (a  small  stream  at  that  place)  and  onto  the 
track  on  which  plaintiff  was  walking.  Saxton,  perceiving 
the  approach  of  the  engine  from  the  "y",  ran  to  the  inter- 
section of  the  "y"  track  with  the  main  line,  called  the  switch, 
and  attempted  to  attract  the  attention  of  the  man  in  the 
fireman's  cab  by  motioning  to  bim  and  then  pointing  ahead 
to  plaintiff  on  the  track,  then  800  feet  ahead,  but  was  not 
sure  that  he  attracted  attention,  stating  that  the  man  in  the 
cab  looked  at  him,  the  witness,  and  then  looked  up  the  track 
in  the  direction  of  plaintiff.  The  locomotive  was  going  at 
about  25  miles  per  hour,  according  to  this  witness,  and  from 
15  to  20  miles  per  hour  according  to  those  on  the  et^ine,  the 
fireman,  engineman,  and  an  engine  watchman  who  was  "dead- 
heading" to  his  work,  and  who  was  not  a  member  of  the 
engine  crew.  Witness  Saxton  testified  that  the  engine  pro- 
ceeded to  within  about  350  feet  of  plaintiff  when  the  whistle 
gave  the  danger  signal  of  four  or  five  short  blasts  in  quick 
succession;  that  plaintiff  paid  no  attention  to  the  signal, 
being  unable  to  hear,  and  proceeded  as  before  and  oblivious 
to  the  approach  of  the  train,  which  did  not  decrease  its  speed. 
At  the  place  where  witness  stood  he  could  see  the  deaf  man 
until  the  engine  hit  him,  because  the  track  curved  slightly 
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to  the  left  with  a  slight  up  grade.  He  states  that  the  engine 
did  not  slacken  speed  until  a  very  short  distance  from  plain- 
tiff, when  the  brakes  were  applied,  but  too  late.  He  hurried 
forward  and  arrived  just  as  the  unfortunate  man  was  being 
picked  up.  This  witness  afterwards  went  upon  the  ground 
with  an  engineer  in  employ  of  defendant  and  pointed  out 
and  helped  measure  the  distance  from  the  switch,  where  he 
was  standing  when  he  attempted  to  attract  the  attention 
of  the  man  in  the  cab,  to  the  point  where  the  danger  signal 
was  given,  measured  at  450  feet,  and  from  that  point  to  the 
place  of  accident,  a  distance  of  350  feet,  and  a  map  of  the 
track  and  surroundings  is  made  a  part  of  the  record,  showing 
these  measurements  and  points.  The  man  in  the  fireman's 
cab,  McGuire,  who  was  a  watchman,  "deadheading"  to  his 
work,  states  that  he  did  not  see  Saxton  at  the  switch  and  of 
coarse  did  not  see  him  motioning  and  pointing  to  the  track 
ahead ;  but  that  after  the  engine  had  left  the  switch  and  had 
come  to  a  curve  of  the  track,  a  short  distance  therefrom,  he 
saw  plaintiff  walking  ahead  between  the  rails,  and,  as  soon 
as  he  "glimpsed"  him,  told  the  engineman  that  there  was- 
a  man  on  the  track.  He  first  stated  that  the  man  was  then 
about  400  or  500  feet  ahead,  afterwards  about  350  feet,  and 
afterwards  four  or  five  car  lengths  ahead,  stating  that  rail- 
road men  usually  estimate  such  distances  by  car  lengths  and 
not  by  feet,  and  explaining  that  cars  varied  in  length  from 
47  to  50  feet.  The  engineman  immediately  blew  the  danger 
signals,  and,  he  thought,  checked  the  speed  of  the  engine  a 
little.  The  fireman  then  came  from  where  he  was  shoveling 
coal  into  the  engine,  and  told  the  engineman  that  there  was 
a  man  on  the  track ;  and  then,  as  he  remembered,  the  engine- 
man  put  on  the  emergency  brtLke  and  stopped  as  soon  as 
possible.  The  fireman,  Long,  stated  that  he  was  at  the  fire- 
box putting  in  coal  when  he  heard  McGuire  say  there  was 
a  man  on  the  track,  and  immediately  stepped  up  on  the 
engine  where  he  could  see  ahead  and  saw  a  man,  about  100 
feet  ahead,  as  he  guessed,  and  then  he,  the  witness,  told  the 
engineman  "that  would  do  (referring  to  sounding  the 
whistle)  be  would  hit  the  man,"  and  then  the  engineman  pat 
on  the  brakes,  but  he  was  not  sure  that  he  reversed  the  en- 


D,^.,/.JbyCJOOJ^Ie 


360  Wendell  r.  Payne.  [Nov.  1921 

gine.  He  said  that  when  he  looked  out  the  window  the  man 
was  about  100  feet  ahead  and  that  the  engineer  stopped  the 
engine  as  quickly  as  be  could.  The  engineer,  Stull,  stated 
that  he  did  not  see  the  man  until  after  he  had  been  hit,  could 
not  see  him  on  account  of  the  curve,  but  as  soon  as  the  watch- 
man told  him  a  man  was  on  the  track  he  blew  the  whistle, 
and  "eased  the  brake  up  a  little",  and  then  when  the  fice- 
msn  Long  looked  out  of  the  window  and  said  "I  believe  you 
will  hit  him,"  he  put  on  the  emergency  brake,  reversed  the 
engine  and  put  on  sand,  but  by  that  time  he  bit  the  man 
and  saw  him  fall  to  the  right  side.  He  said  it  was  only  a 
few  seconds  after  the  watchman  had  told  him  that  there  was' 
a  man  on  the  track  that  Long  looked  out  of  the  window  and 
said  the  man  would  be  hit.  He  estimated  that  at  that  time 
he  was  from  90  to  100  feet  away  from  the  man  but  would 
"hate  to  say"  how  far  away  he  was;  that  he  ran  the  engine 
about  50  or  60  feet  past  the  place  where  the  man  was  hit; 
that  he  could  stop  the  engine  in  from  90  to  110  feet  by  the 
emei^ency  and  reversal  of  the  engine  when  going  at  that 
speed,  which  the  three  men  on  the  engine  said  was  from  15 
to  20  miles  per  hour.  He  gives  no  reason  why  he  did  not 
see  the  man  when  he  came  to  the  switch,  when  he  was  about 
800  feet  away.  He  was  not  asked  that  question,  and  possibly 
some  obstruction  was  in  the  way  to  prevent.  Both  the  watch- 
man and  the  fireman  knew  plaintiff  as  a  deaf  mute,  hav- 
ing frequently  seen  him  at  Mullens,  but  did  not  recognize 
him  until  he  was  hit  by  the  engine.  The  engineman  said 
he  stopped  his  engine  as  quickly  as  possible  after  the  fireman 
told  him  he  ivould  hit  the  man.  Plaintiff  stated  that  he  had 
been  on  the  track  only  a  few  minutes  before  he  was  hit,  and 
sensed  the  approach  of  the  engine  just  before  it  hit  him ;  was 
surprised  to  see  the  engine  near  him  and  tried  to  get  off, 
and  had  time  to  get  off,  "but  train  run  faster  when  I  tried 
to  get  oS".  Plaintiff's  leg  was  broken  above  the  ankle,  two 
toes  were  mangled  and  were  cut  off  by  the  surgeon,  and  the 
back  of  his  head  was  severely  cut.  This  latter  wound  was 
not  of  a  permanent  nature,  but  it  appears  that  the  injury  to 
the  leg  is  permanent  and  plaintiff  will  always  be  a  cripple. 
The  witness  Saxton  stated  that  the  ei^ine  could  have  been 
88  w.  Va. 
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stopped  two  or  three  times  in  the  distance  from  where  the 
whistle  was  sounded  to  the  place  of  the  accident,  basing  his 
conclusion  upon  long  observation  of  the  starting  and  stopping 
of  engines  on  the  road  and  shifting  cars  on  the  yard.  He 
had  never  worked  on  the  railroad. 

The  defense  is  that  the  servants  of  the  railroad  company 
had  dischai^ed  all  the  duties  it  owed  to  plaintiff,  and  onder 
this  evidence  was  not  liable ;  and  further  that  plaintiff  had, 
by  a  writing  sealed  and  witnessed,  released  all  claim  for 
damages  in  consideration  of  payment  of  the  hospital  and 
medical  bills  incurred  by  plaintiff.  Plaintiff  was  first  placed 
in  the  hospital  at  Mullens  and  a  short  time  thereafter  re- 
moved to  a  hospital  at  Beckley,  and  the  release  was  a^ned 
about  two  weeks  after  the  injuries  were  received,  while  plain- 
tiff was  in  the  hospital.  He  remained  there  until  in  July, 
when  he  was  dischai^ed. 

There  are  two  controlling  questions  presented.  (1)  Did 
the  train  crew  use  reasonable  care  to  avoid  the'  accident  t 
(2)  Did  plaintiff  release  the  railroad  company  from  his 
claim  of  damages  T  Either  of  these  questions  answered  in 
the  affirmative  will  sustain  the  lower  court. 

First,  we  consider  the  evidence  of  the  accident,  and  prin- 
ciples applicable  thereto.  A  pedestrian,  not  an  employee 
of  a  railroad  company  in  the  discharge  of  his  duties,  who 
\ises  the  company's  tracks  for  his  convenience  at  any  other 
place  than  at  a  public  crossing,  is  a  trespasser  or  a  licensee, 
and  cannot  recover  for  injuries  received  by  being  struck  by  a 
locomotive  unless  the  employees  of  the  company  operating 
the  locomotive  have  failed  to  use  reasonable  care  in  the 
avoidance  of  injury  to  him  after  he  is  discovered.  KeUy  v. 
By.  Co.,  58  W.  Va.  216;  Blagg  v.  Ry.  Co.,  83  W.  Va.  449. 
While  it  was  gross  negligence  of  this  plaintiff  to  walk  upon 
a  railroad  track  where  trains  were  likely  to  pass,  and  es- 
pecially so  because  he  had  been  cautioned  not  to  use  them, 
yet  it  was  still  the  duty  of  the  servants  of  the  company  to  use 
the  ordinary  care.  His  great  carelessness  will  not  excuse 
theirs,  if  they  failed  to  exercise  reasonable  care  after  dis- 
covering him.    His  carelessness  or  infirmity  does  not  change 
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the  mle  of  ordinary  care  on  the  part  of  the  compauy,  now 
well  settled  in  this  State. 

It  is  also  well  settled  that  after  discovering  a  trespasser 
or  licensee  on  the  track,  it  is  the  duty  of  those  operating-  ■ 
the  locomotive  to  give  warning  of  its  approach  in  ample  time- 
and  if  there  be  no  response  to  the  warning,  or  anything  about 
the  licensee's  actions  indicating  that  he  has  not  heard,  or 
anything  nnnsual  in  hia  demeanor  reasonably  suggesting  that 
he  is  not  in  use  of  his  facilities,  and  that  he  is  making  no 
efifort  to  avoid  the  approaching  danger,  then  they  must  brii^ 
the  train  under  control,  if  possible,  and  avoid  the  injury. 
It  would  serve  no  useful  purpose  to  review  oUr  numerous 
eases  announcing  these  principles.  The  eye  witnesses  do  not 
wholly  agree  upon  these  facts,  as  will  be  noted  from  the  sum- 
mary of  their  evidence  hereinbefore  set  out;  and  the  perti- 
nent inquiry  is  whether  those  in  control  of  the  engine  ex- 
■  ercised  ordinary  care  to  prevent  the  injury. 

What  is'the  "ordinary  care"  to  be  u-sed  by  the  trainmen 
in  cases  of  this  character.  It  is  said  to  be  "such  care  as  a 
prudent  man  of  requisite  skill  will  take  under  the  circum- 
stances of  a  particular  ea.se".  But  who  is  to  decide  that, 
under  particular  circumstances  and  conflicting  testimony, 
ordinary  care  has  been  exercised  1  Where  there  is  no  con- 
flict of  testimony,  buttressed  by  the  physical  facts,  it  may  be 
proper  for  the  court  to  determine  the  question ;  but  such  care 
is  not  to  be  laid  down  by  a  fixed  rule  and  is  not  always  easy 
to  measure  and  ascertain,  but,  from  its  variable  nature,  de- 
pends upon  the  varying  circumstances  peculiar  to  each  par- 
ticular case,  and  it  cannot  always  be  determined  as  a  matter 
of  law.  Especially  is  this  true  where  there  is  a  conflict  of 
evidence  in  the  decision  of  which  men  might  reasonably  dif- 
fer. Hence  the  peculiar  propriety  of  not  withdrawing  ques- 
tions of  this  character  from  the  jury.  Is  there  a  substan- 
tial conflict  as  to  the  reasonable  care  exercised  in  this  casef 
Saxton  says  defendant  was  easily  discemable  from  the  switch, 
where  he  stood,  at  a  distance  of  800  feet ;  but  does  not  know 
if  the  men  on  the  engine  could  have  seen  him.  He  says,  how- 
ever, that  when  the  whistle  sounded  the  alarm  the  engine 
was  350  feet  from  defendant,  who  plainly  indicated  that  he 
89  w.   Vb. 
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was  paying  no  heed  to  the  approach  of  the  eugine,  that  the 
speed  did  not  slacken,  and  that  the  engine  could  have  been 
stopped  two  or  three  times  before  it  reached  the  deaf  mute. 
The  witness  McGuire  partially  corroborates  Saxton  as  to 
distance  when  the  whistle  first  sounded.  The  engineman  and 
fireman  state  they  were  much  nearer  when  he  was  discovered. 
The  fireman  says  they  were  about  100  feet  away  when  he 
saw  the  man  and  told  the  engineer  they  were  going  to  hit 
him.  The  engineer  says  he  could  stop  within  90  to  120  feet ; 
but  after  the  fireman  told  him  he  would  hit  the  man,  he 
actually  went  from  50  to  60  feet  beyond  the  place  the  engine 
struck  him,  making  a  distance  the  engine  ran  of  150  to  160 
feet  before  it  was  stopped,  after  the  fireman  had  so  warned 
him.  While  the  watchman  was  a  "deadhead"  and  his  negli- 
gence in  not  discovering  plaintiff  and  giving  the  warning 
sooner  can  not  bind  the  company,  as  he  had  no  duty  to  per- 
form, under  our  holding  in  Bess  v.  BaUway,  35  W.  Va. 
492,  yet  he  did  notify  the  engineer  that  there  was  a  man  on 
the  track,  while  they  were  yet  350  feet  away,  and  as  the 
engineer  could  not  see  because  of  the  curve  and  boiler  head, 
and  had  no  responsible  person  to  see  for  him,  the  fireman 
then  being  engaged  at  the  firebox,  it  was  his  duty  to  bring 
his  engine  under  control.  lie  could  not  see  if  the  man  was 
apparently  in  possession  of  his  ordinary  facilities  and  was 
aware  of  the  approach  of  the  engine.  The  engineer  was  pro- 
ceeding blindly,  that  is  without  being  able  to  see  the  track 
ahead,  and  this  fact  called  for  caution.  He  was  permitting 
this  irresponsible  passenger  or  "deadhead"  to  see  for  him. 
He  says  he  "eased  the  brakes  a  little",  but  Sazton  says  there 
was  no  diminution  in  the  speed.  Under  this  evidence,  can 
we  say  there  is  no  substantial  conflict  T  Had  an  unconditional 
verdict  been  rendered  on  this  evidence  in  favor  of  plaintiff 
would  it  have  been  set  aside  as  contrary  to  the  evidence?  Is 
not  here  a  serious  question  of  the  exercise  of  "ordinary 
care"  which  should  have  been  submitted  to  the  juryf  The 
principles  governing  here  are  tersely  stated  in  Raines  v. 
Railway  Co.,  39  "W.  Va,  50,  where  it  is  said;  "When  a  given 
state  of  facts  is  such  that  reasonable  men  may  differ  upon 
the  question,  whether  there  was  negligence  or  not,  the  deter- 
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mination  of  tfae  matter  is  for  the  jury.  But  when  the  facts 
are  such  that  all  reasonable  men  must  draw  from  them  the 
same  conclusion — when  there  is  no  room  for  two  reasonable 
opinions  about  it — then  it  becomes  a  question  of  law  for  the 
court.  The  facts  here  place  this  ease  in  a  different  class  from 
those  of  Huff  V.  Railway  Co.,  48  W.  Va.  45 ;  Blagg  v.  Bail- 
way  Co.,  83  W.  Va.  449;  and  other  similar  cases  cited  by 
counsel  for  both  plaintiff  and  defendants.  In  the  Huff  ease 
plaintiff  was  using  the  tracks  in  the  yard  as  a  foot  way  at 
night  and  stepped  out  of  the  way  of  a  passing  freight  train 
onto  a  track  leading  into  the  round  house  where  he  was 
struck  by  a  yard  engine  backing  into  the  round  house.  He 
was  not  seen  by  the  engine  crew,  no  headlight  was  on  the 
tender  and  consequently  no  warning  given.  In  the  Blagg 
case  there  was  no  evidence  of  when  deceased  came  upon  the 
track,  whether  he  was  seen  by  the  trainmen  before  he  was 
hit  or  what  effort  was  made,  if  any,  to  avoid  the  injury,  no 
evidence  whatever  to  show  whether  the  engineer,  by  the  ex- 
ercise of  ordinary  care,  could  have  avoided  the  injury  after 
discovering  the  deceased  on  the  track.  In  the  Robertson  Case 
87  W.  Va.  106,  104  S.  £.  615,  the  deceased  was  walking  on 
the  track  and  was  killed  by  a  backing  train  on  the  rear  of 
which  there  was  no  watchman  at  the  time  of  the  injury,  and 
consequently  he  was  not  discovered,  and  no  one  knew  the 
exact  details  of  the  immediate  accident,  a  case  similar  in 
principle  to  the  Blagg  case.  In  the  Bralley  Case,  66  W,  Va. 
462,  the  deceased  was  on  the  track  and  dmnk,  and  there  was 
evidence  tending  to  prove  that  he  came  on  the  track  and  was 
seen  by  the  fireman  in  ample  time  to  have  given  the  engineer 
warning  of  the  danger.  The  fireman  testified  that  the  man 
staggered  suddenly  upon  the  track  about  200  feet  ahead  of 
the  engine  and  that  he  then  gave  warning  but  too  late  to 
avoid  the  injury  The  engineer  stated  that  he  immediately 
applied  the  brakes  and  did  all  in  h^  power  to  stop  after 
seeii^  the  man.  Other  evidence  was  to  the  effect  that  de- 
ceased was  staler  in  g  from  side  to  side  and  plainly  indi- 
cated his  drunkenness,  and  hence,  that  ordinary  care  was 
not  exercis'ed.  This  court  held  that  under  such  evidence  the 
motion  to  exclude  and  the  instmctiou  to  find  for  defendant 
8»  w.  V*. 
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were  properly  overruled,  and  the  questions  presented  were 
properly  jury  questions;  but  reversed  because  of  an  errone- 
ous instruction. 

We  are  of  the  opinion  that  the  evidence  in  the  case  now 
under  consideration  is  of  such  conflict  that  the  ordinary  care 
required  on  the  part  of  the  engineman  and  fireman  to  avoid 
injury  to  plaintiff  cannot  be  presumed  to  have  been  exercised 
as  a  conclusion  of  law,  and  that  it  was  a  question  for  jury 
determination. 

We  now  come  to  the  release  of  damages.  Plaintiff  was  in 
bed  ill  the  hospital  at  Beckley,  where  the  claim  agent  came 
to  see  him  on  the  19th  of  March,  1919,  fifteen  days  after  the 
accident,  and  the  attending  surgeon  introduced  the  claim 
agent  as  such  to  plaintiff.  The  conversation  carried  on  rela- 
tive to  the  "company  release"  was  by  writing,  the  only  way 
by  which  the  deaf  mute  could  communicate  except  by  the 
use  of  signs.  The  notes  of  this  transaction  in  writing  were 
preserved  by  the  claim  agent  and  are  in  evidence,  and  it 
may  be  well  to  here  incorporate  the  claim  agent's  testimony. 
"When  I  first  went  there.  Doctor  Coleman  took  me  up  and 
introduced  me  with  this,  he  says,  'Mr.  Counts  wants  to 
talk  to  you.  He  is  claim  agent  for  the  Virginian  Bailroad.' 
Then  I  told  him,  'I  have  been  to  the  place  you  were  hurt. 
Am  sorry  to  find  you  this  way.  How  did  it  happen,  any 
way'.  I  don't  think  he  made  any  reply  to  that  only  the 
motions  of  his  hands,  and  I  said,  'Train  came  around  cur^'C 
on  you  before  you  knew  it?'  and  he  said  'Yes,'  and  I  said, 
'How  old  are  youT'  and  he  said  'Sixty -two.'  Then  I  said, 
'Where  were  you  going  that  morning', — 'I  was  contracting 
for  Corrinne  Company.  Twenty  houses  to  paint.  1  had 
three  men  for  me'.  I  said,  'We  will  take  the  best  care  of  you 
we  can  and  pay  your  bill  here',  and  at  that  time  I  went  down 
stairs,  left  him  just  for  a  minute,  and  went  downstairs  to 
Dr.  Coleman's  office,  and  I  said,  'I  will  be  back  in  a  few 
minutes',  and  I  went  down  stairs  and  came  back,  and  I  asked 
him,  'Where  do  you  live,  and  have  you  any  relatives?'  and  he 
said,  'I  was  raised  in  Philadelphia,  Pa.,  and  left  home  for 
Florida  in  1886,  didn't  hear  from  them.  I  left  Florida  three 
years  ago  and  come  to  Mullens',  and  I  said,  'Well,  you  stay 
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here  until  you  get  well.  We  will  take  care  of  you  the  hest  we 
can'.  He  said,  'Dr.  Logan  cut  two  toes  off  Mullens  Hospital 
five  days'.  I  said,  'We  will  take  eare  of  your  medical  bill 
as  long  as  you  need  any  attention,  and  I  want  you  to  sign 
release  for  it,  so  our  company  will  pay  it  for  you',  and  he 
said,  'I  am  goin' — I  don't  know  just  what's  out  there,  I  can't 
read  it,  and  I  said  to  him,  'You  must  stay  in  the  hospital 
until  you  get  well.  Will  yon  sign  the  release  now ! '  and  he 
said,  'Yes,  I  will  stay  until  I  get  well',  and  I  said,  'We  have 
a  piece  of  paper,  company  release,  to  he  signed.  Do  you 
want  to  sign  it  now?',  and  he  said,  'Yes,'  and  I  said,  'I  have 
this  paper  for  you  to  sign.  Then  I  told  Dr.  Coleman  and 
Logan  to  take  good  care  of  you  and  we  would  pay  them', 
and  he  says,  'I  have  been  walking  from  Mullens  to  Bud, 
Itman  and  all  to  Maben  and  all  on  Gulf.  I  always  watch', 
and  he  asked  me,  'Do  you  live  at  ElmoreT'  and  I  said,  'No, 
at  Princeton',  and  I  asked  him,  'Where  do  you  stay  at  Mull- 
ens?', and  he  said,  'Mr,  A.  Smiley,  White  Kitchen'."  Plain- 
tiff says  he  did  not  read  the  printed  part  of  the  paper  be- 
cause he  did  not  have  his  spectacles  and  could  not  read  the 
fine  print.  He  could  only  read  and  did  only  read  the  part 
written  in  by  the  claim  agent.  He  says  that  he  signed  it 
in  order  to  be  permitted  to  stay  in  the  hospital.  That  was 
all  that  was  talked  about,  and  when  we  refer  to  the  written 
statements  above  set  out,  we  find  that  nothing  was  said  about 
the  release  of  damages  for  the  injury ;  they  refer  to  pay- 
ment of  the  medical  bill.  The  claim  agent 's  evidence  on  that 
point  is;  "I  said,, 'We  will  take  care  of  your  medical  bill 
as  long  as  you  need  any  attention,  and  I  want  you  to  sign  a 
release  for  it,  so  our  company  will  pay  it  for  you.'  "  No- 
where is  there  any  mention  made  of  a  release  for  damages. 
No  suggestion  of  that  character  in  the  conversation  leading 
up  to  the  signing  of  the  release.  The  agent  presumed  that 
plaintiff  read  the  release  before  signing  as  he  had  it  long 
enough  for  that  purpose.  The  injured  man  was  64  yeaps  old 
and  without  his  spectacles,  and  states  that  he  did  not  and 
could  not  read  the  printed  portion,  and  signed  in  reliance 
upon  the  agent 's  statement  of  the  purpose  of  the  execution 
of  the  paper.     The  release  has  no  more  force  or  solemnity 
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than  any  other  contract  in  writing;  and  whether  the  minds 
o£  the  contracting  parties  met  under  these  circumstances  is 
a  question  for  the  jury.  The  presumption  is  that  plaintiff 
read  the  release  and  knew  its  contents  when  he  signed.  This 
presumption  can  be  rebutted.  Whether  the  facts  here  are 
sufficient  to  do  so,  we  need  not  say.  The  evidence  is  very  per- 
suasive that  the  old  man  did  not  know  what  was  in  the  re- 
lease and  relied  upon  the  information  given  him  by  the  claim 
agent  as  to  its  contents.  His  future  actions  bear  this  out. 
"We  do  not  say  that  the  agent  fraudulently  obtained  his  sig- 
nature. The  agent  may  have  been  under  the  impression  that 
plaintiff  read  ai«d  fully  understood  the  contents.  We  do  say. 
however,  that,  under  all  these  circumstances,  the  introduction 
■of  the  agent  as  such  by  the  surgeon ;  the  writings  concerning 
the  medical  bills,  the  interest  of  the  parties,  the  pain  and 
mental  anxiety  of  the  signer,  his  infirmity  of  hearing  and 
speech,  bis  age,  and  deprivation  of  spectacles,  a  jury  question 
■clearly  arose,  and  the  demurrer  to  this  evidence  should  have 
been  overruled.    Norvell  v.  Railway  Co.,  67  W.  Va.  467. 

Both  of  the  controlling  questions  here  presented,  namely; 
that  of  the  use  of  ordinary  care  by  the  servants  of  defend- 
ant to  prevent  injury  to  plaintiff,  and  that  of  the  validity 
■of  the  release,  we  conclude,  should  have  gone  to  the  jury. 
We  therefore  reverse  the  judgment  and  render  judgment  for 
the  plaintiff  on  the  demurrer  to  the  evidence. 

Reversed  and  judgment  here. 


CHARLESTON. 

Moss  Iron  Works  v.  County  Court. 
Submitted  October  25,  1921.     Decided  November  1,  1921. 

1.     Mecrakics'  Lrns — PwbHc  Property  la  Not  OeTteraUy  Subject 
to  Mechanics'  IAen». 

As  a  general  rule,  public  property  Is  not  subject  to  Hens 
created  by  chapter  76,  Code,  1918,  aucb  encumbrances  being 
contrarr  to  pnbtic  policy.       (p.  373). 
89  W.  Va. 
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Same—//  Allowea  Ppon  County  Property,  May  Injure  Public 

Sucb  Hens  may.  it  permitted,  effectually  obstruct  tha  trans- 

actlon  of  tbe  affairs  ot  the  county,  to  tbe  Injur?  at  the  public. 

(p.  373). 

Counties — Uechanici'  Liens  Hot  Allotned  Against  County 
Courthouse  ond  Jail  for  Labor  and  Materfalt  Fumitlted  by 
Sub-Contractor. 

The  broad  provlslonB  of  a  mecbanlc's  Hen  taw  are  not  suffi- 
cient to  autborize  Itens  against  a  county  court  bouse  and  Jail 
for  labor  employed,  materials  and  equfpment  furnished  by  a 
subcontractor,  for  which  tbe  contractor  fails  to  pay  blm,  ac- 
cording to  tbe  terms  ot  the  contract  between  them.     (p.  373). 

MEoiiANtca'  Liens — Legislative  Intention  to  AHou)  lAens  on 
Public  Buildinffs  Must  be  Expressed  in  Unmistakable  Terms. 
Although  tbe  legislature  m  the  exercise  of  Its  legltimata 
powers  may,  Fn  a  mechanic's  Hen  law,  authorise  the  creation  ot 
and  mode  of  perfecting  lleos  on  public  buildings,  It  must 
clearly  express  Its  purpose  to  do  so  In  unmistakable  and 
speclflc  terms.       (p.  373). 

Saue — Statute  Conttrued  as  2/ot  Authorizing  lAens  on  Public 
Properly. 

Chapter  8,  Acts  1917;  Chapter  76  Code  1918,  does  not,  when 
properly  construed  as  a  whole,  authorise,  and  apparently  waa 
not  intended  to  autborlie  tbe  creation  of  sucb  Hens  on  public 
property.       <p.  377). 

Statutes— Are  to  be  Construed  as  a  Whole,  So  That  Arrange- 
ment Into  Parts  or  Bections  is  of  No  Moment. 
As  a  statute  la  to  be  cooatrned  in  Its  entirety  In  order  to 
determine  its  effect  and  meaning.  Its  arrangement  Into  parta 
or  sections  is  ot  no  moment,  whether  the  parts  or  sections  are 
In  logical  sequence  or  otherwise.       (p.  377). 
Mechanics'  Liens — Different     Section     of  Lien  Siotate  Con- 
strued Not  to  Authorize  Zncam&rance  of  Public  Buildings. 
The  different  sections  of  chapter  7E,  Code,  properly  consid- 
ered  and  construed,  do  not  authorise  the  encumbrance      ot 
buildings  devoted  to  public  use  by  mechanic's  or  other  lliio 
Hens.     (p.  377). 

Saug — Affected  by  Bale  of  Building  Bo  That  Lien  is  Only 
Permissible  When  Clearly  Authorized. 

Such  Hens  are  Ineffectual  except  by  a  sale  ot  the  buHdlng 
encumbered  by  them,  and  as  such  a  sale  contravenes  public 
policy.  It  la  permissible  only  as  and  when  clearly  authorized 
by  law.     (p.  377). 

80  W.  Va. 
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B.     Counties — County  Court  Eeia  Not  Liable  for  Neglect  in  Ao- 

cepting   Contract   Without  a  Bonti. 

A  county  court  Is  not  liable  at  the  suit  of  an  aBBtgnee  of  a 
mecbanlc'B  Hen  creditor  for  ita  own  neglect,  or  the  neglect 
of  its  offlcera  or  agents,  to  perform  a  duty,  such  as  the  ac- 
ceptance ol  a  contract  irithout  a  bond,  when  a  bond  Is  re- 
quired. Id  the  absence  of  a  provision  therein  declarative  of  euch 
llaUllty.       (p.  37S). 

Case  certified  from  Circuit  Court,  Jackson  County. 

Action  by  the  J.  E.  Moss  Iron  Works  and  others  against 
the  County  Court  of  Jackson  County  and  others  to  enforce 
a  mechanic's  lien  for  materials,  equipment,  and  labor  fur- 
nished to  the  courthouse  and  jail.  Demurrer  to  complaint 
sustained,  and  case  certified  by  the  circuit  court. 

Affirmed. 

Smith  D.  Turner  and  W.  W.  Smith,  for  plaintiifs. 
W.  F.  Boggess  and  Lewis  H.  Miller,  for  defendants. 

Lynch,  Judge: 

Stated  in  somewhat  different  language,  but  in  effect  the 
same  as  that  contained  in  the  order  certifyii^  them,  the  ques- 
tions to  be  discussed  are  these :  Is  the  property  of  a  county, 
the  court  house  and  jail  and  the  lot  on  which  they  stand, 
within  the  meaning  of  the  meebanic's  lien  law,  as  amended 
and  reenacted  by  ch.  6,  Acts,  1917,  ch.  76,  Code  1918  J  If 
not,  is  the  county  court  liable  for  the  unpaid  debts  due  a  sub- 
contractor for  materials,  equipment  and  tabor  furnished  by 
him  and  installed  in  a  court  house  and  jailt  The  questions 
the  demurrer  of  the  county  court  of  Jackson  county  raised, 
and  the  answer  of  the  circuit  court  of  that  county  was  in  the 
negative. 

The  Jackson  county  court  contracted  with  Preseott  Con- 
struction Company  May  24,  1917,  seven  days  after  the  re- 
vised statute  became  effective,  to  construct  and  repair  the 
county  court  house  and  jail,  furnish  all  the  labor  and  material 
and  perform  all  the  work  necessary  for  that  purpose,  acoord- 
ii^  to  the  plans  and  specifications  incorporated  in  the  con- 
tract, and  made  part  of  it,  for  a  consideration  payable  as  the 
work  pr<^ressed.     The  original  amount  was  $67,133.00,  later 
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increased  to  $100,000.00  by  extras  authorized  by  the  counQr 
court. 

Subsequently,  Prescott  Construction  Company  contracted 
with  Huntington  Iron  Works  to  furnish  some  of  the  materials 
and  perform  certain  parts  of  the  work  provided  for  in  the 
original  and  amended  contract  and  specifications,  payments 
therefor  to  be  made  upon  the  same  terms  <tnd  conditions, 
those  to  be  made  to  Prescott  Construction  Company.  These 
contracts  the  architect,  L.  J.  Dean,  approved  when  submitted 
for  his  approval,  as  required  by  the  agreement  with  the 
county' court. 

Huntington  Iron  Works  began  to  furnish  the  materials  and 
perform  the  work,  it  undertook  to  furnish  and  do,  soon  after 
the  date  of  its  contract  with  Prescott  Construction  Company, 
complied  with  the  terms  and  conditions  so  prescribed,  and 
completed  it  November  15,  1919,  and  Dean  accepted  it  De- 
cember 31,  1919,  as  completed;  and  although  the  county  court 
paid  Prescott  Construction  Company  for  the  work  it  was  to 
perform  and  did  perfojjn,  the  latter  company  did  not  pay 
Huntington  Iron  Wo^s  the  amount  due  it,  but  left  unpaid  a 
balance  of  $6,380.39,  For  this  balance  Hnntii^ton  Iron 
Works  in  due  form  prepared  and  caused  to  be  recorded  in 
the  office  of  the  county  clerk  of  Jackson  county  a  notice  of 
mechanic's  lien,  and  perfected  such  lien  in  all  respects  in 
compliance  with  the  mechanic's  lien  statute.  At  least  there 
seems  to  be  no  objection  as  to  any  lack  of  formality  in  the 
effort  to  procure  a  formally  perfect  lien. 

Having  become  indebted  to  the  plaintiff.  The  Moss  Iron 
Works,  in  the  sum  of  $4,242.15,  and  to  the  plaintiff,  Wheel- 
ing Metal  &  Manufacturing  Company  in  the  sum  of  $1,833.01, 
in  some  manner  not  disclosed  in  the  bill,  Huntington  Iron 
Works  assigned  and  transferred  to  each  of  them,  out  of  the 
$6,640,39,  the  amounts  due  them  respectively,  and  to  en- 
force payment  of  the  lien  is  the  object  of  this  suit. 

Plaintiffs  invoke  the  provisions  of  sections  12  and  14  of 
chapter  6,  Acts  1917,  chapter  75,  Code  1918,  as  authority  for 
the  liens  and  the  right  to  enforce  them  by  it  sale  of  the  court 
house  and  jail,  and  the  groand  on  which  they  stand.  By 
section  12,  the  state  board  of  control,  county  courts,  boards 
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of  education,  boards  of  trustees  and  all  other  legal  bodies 
having  authority  to  contract  for  the  erection,  oonatraetion, 
improvement,  alteration  or  repair  of  any  public  building  or 
structure,  used  or  to  be  used  for  public  purpose,  are  di- 
rected in  so  contracting  to  require  the  person  or  persons  to 
vbom  it  shall  award  any  such  contract  to  execute  a  good, 
valid,  solvent  and  soflScient  bond,  in  an  amount  at  least  equal 
to  the  reasonable  cost  of  the  materials,  machinery,  equipment 
and  labor  required  in  the  completion  of  the  contract,  upon 
the  condition  that  in  the  event  such  contractor  shall  fail  to 
pay  in  full  for  such  materials,  machinery,  equipment  and  la- 
bor used  by  him  in  the  erection,  construction,  improvement, 
alteration  or  repair  of  such  public  building,  or  other  strnct- 
tires  used  or  to  be  used  for  public  purposes,  the  bond  and  the 
sureties  thereon  shall  be  liable  to  the  person  who  has  fur- 
nished such  material,  machinery,  equipment  or  labor  for  the 
full  payment  of  the  expenses  incurred  by  him  in  that  behalf. 
This  bond  the  section  requires  to  be  filed  with  the  secretary  of 
such  board  or  other  l^al  body,  or  other  custodian  of  its  pa- 
pers and  records. 

According  to  section  14,  the  contractor  is  to  be  deemed 
and  treated  as  the  agent  of  the  owner  of  the  building,  or 
other  structure,  and  the  improvements  appnrtenant  thereto, 
and  his  interest  in  the  lot  on  which  the  building  is  erected, 
improved  or  repaired,  or  onto  which  it  is  removed,  and  the 
owner  and  his  property  is  liable  for  the  full  and  true  value 
of  all  work  and  labor  done,  and  materials,  machinery  and 
equipment  furnished  by  a  sub-contractor,  if  the  owner  fails 
to  require  the  contractor  to  execute  a  bond  i»  the  amount  at 
least  equal  to  the  reasoi^able  costs  of  such  material,  machin- 
eiy  and  equipment,  and  labor  performed,  or  to  be  performed 
pursuant  to  the  terms  of  the  contract,  or  fail  to  record  the 
contract  and  bond,  when  so  given,  or  accepts  a  bond  for  a 
less  amount. 

As  the  statute  before  the  amendment  contained  the  same 
general  mechanic's  and  labor  liens  provisions,  without  spe- 
cific reference  to  property,  real  or  personal,  beloi^ng  to  the 
public,  or  purchased  and  held  for  public  use,  as  interpreted 
in  Sail's  Safe  &  Lock  Co.  v.  Scites,  38  W.  Va.  691,  it  did  not 
89  w.  Va. 
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apply  to  such  buildings.  That  was  a  suit  to  enforce  a  me- 
chanic's lien  against  the  court  house  and  grounds  of  Wayne 
county.  The  first  point  of  the  syllabus  reads:  "The  public 
buildings  of  a  county  are  wholly  exempt  from  the  operation 
of  the  mechanic's  lien  law,  and  can  not  be  sold  under  execu- 
tion or  other  process,"  The  statute  then  in  force  had  the 
same  general  provisions  as  the  amended  statute,  except  in- 
sofar as  section  12  enlarges  earlier  statutes  in  the  particular 
noted.  The  mechanic's  lien  law,  as  it  appears  in  the  1894 
code,  that  being  the  law  construed  in  Sail's  Safe  4&  Lock  Cc, 
V,  Scites,  cited,  says;  "Every  material  man,  worlonan, 
laborer,  mechanic  or  other  person  performing  labor  or  fur- 
nishing any  material  or  machinery  under  a  contract  with 
a  principal  contractor,  or  his  subcontractor  for  the  con- 
struction, alteration,  repair,  or  removal  of  any  houses  or 
other  structures  provided  for  in  a  contract  between  the 
owners  thereof,  or  his  authorized  agent,  and  such  principal 
contractor  shall  have  a  lien  to  secure  the  value  of  the  labor 
performed,  and  the  material  or  machinery  furnished — upon 
such  house  or  other  structure"  etc. 

Notwithstanding  this  broad  and  comprehensive  langnage, 
language  sufficiently  broad  and  comprehensive  to  include  a 
county  court  house  and  jail,  and  it  was  so  considered  by 
plaintiff  in  that  ease,  the  circuit  court  and  this  court  held 
otherwise,  and  refused  to  approve  and  enforce  the  pre- 
tended lien.  This  holding  is  justified  by  an  abundance  of 
authority.  Does  either  section  of  the  revised  mechanic's 
lien  statute  warrant  the  application  of  any  other  rule  or  prin- 
ciple! Section  12  contains  no  terms  and  no  language  signifi- 
cant of  an  intention  or  purpose  to  permit  a  contractor  or  his 
subcontractor  to  acquire  a  lien  upon  public  property,  as  a 
court  house  and  jail,  for  the  default  either  of  the  ordinal 
contractor  or  another  person,  firm  or  corporation,  that  agrees 
to  furnish  and  does  furnish  the  material,  equipment  or  labor 
required  in  the  erection,  construction  or  repair  of  such  a 
buildii^.  It  says  not  a  word  concerning  a  lieu  of  any  kind 
or  character.  Its  intended  and  clearly  disclosed  purpose  is 
to  make  it  the  duty  of  the  corporations  and  boards  therein 
specified  to  demand  and  exact  a  bond  in  a  definite  amount, 
80  w.  Va. 
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the  contract  price  of  the  work  to  be  done,  the  labor  to  be  per- 
formed and  the  eqnipment  to  be  furnished  to  complete  the 
building.  Its  purpose  was  not  to  protect  those  bodies  against 
the  default  of  the  contractor,  except  as  to  materials,  maehin* 
ery,  eqnipment  and  labor. 

And  althoi^h  the  language  of  section  14  may  be  broad 
enoi^h  to  include  county  courts  and  other  state  agencies 
enumerated  in  section  12,  it  does  not  specifically  name  them, 
nor  does  any  other  section  of  the  chapter.  Section  12  alone 
does  that.  Nowhere  else  is  there  the  slightest  reference  to 
the  board  of  control,  county  courts,  boards  of  education, 
boards  of  trustees  and  other  legal  bodies,  having  authority 
to  contract  for  the  erection,  construction,  alteration  or  re- 
pair of  public  buildings  or  other  like  structures,  used  or  to 
be  used  for  public  purposes.  Inclusion  by  reference  or  in- 
terpretation is  not  sufScient,  when  the  right  to  perfect  a  me- 
chanic's lien  or  materialman's  lien  upon  public  buildings  is 
involved.  To  warrant  the  creation  and  enforcement  of  such 
a  lien  against  public  buildings,  the  authority  must  be  spe- 
cific, positive  and  unmistakable  in  its  meaning  and  terms. 
They  must  leave  open  no  room  for  construction  or  interpre- 
tation. If  the  legislature  intended  to  authorize  or  permit 
the  subjection  of  public  buildings  to  liens  as  public  property 
may  be  subjected,  as  by  pursuing  the  method  prescribed,  it 
could  and  doubtless  would  have  made  its  intention  clear  and 
explicit.  To  subject  property  owned  and  used  by  the  irablio 
for  the  transaction  of  public  business  to  mechanic 's  liens,  the 
authorization  must,  accordii^  to  the  general,  indeed  the 
almost  invariable  rule,  be  unequivocal  not  inferential. 
"There  can  be  no  mechanic's  lien  on  public  property,"  says 
Boisot,  see.  208,  Mechanic's  Liens,  "unless  the  statute  cre- 
ating such  lien  expressly  so  provides,  since  such  a  lien  would 
be  contrary  to  public  policy,  and  would  also  be  incapable  of 
enforcement,  not  being  subject  to  forced  sale."  To  support 
this  statement  he  cites  many  decisions.  See  also,  Hutchin- 
son V.  Knieger,  34  Ofcla.  23,  124  Pac.  591,  Ann.  Cas.  1914  C. 
98,  note.  The  statutes  construed  in  these  decisions,  so  far  as 
we  have  examined  them,  authorize  mechanic's,  artisan's  and 
laborer's  liens  on  all  buildings  and  structures.    Of  course, 
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coart  houses  and  jails  are  structures  imder  tlie  meaning  of 
such  legislation,  and  yet,  with  but  few  exceptions,  courts  have 
not  construed  them  so  as  to  include  buildings  devoted  to  pub- 
lic uses.  There  being  such  harmony  amoi^  the  authorities  to 
this  effect,  further  citation  seems  needless. 

Plaintiffs,  however,  would  have  us  accept  their  theoryt 
which  if  tenable,  would  require  such  a  construction  of  sec- 
tions 12  and  14  as  would  warrant  the  liens  claimed  by  them. 
According  to  plaintiffs,  no  other  construction  is  permissible 
or  possible  in  view  of  the  context.  That  challenge  goes  direct 
to  the  heart  of  the  subject  dealt  with  by  the  authorities  cited 
and  by  numerous  others  that  could  be  cited.  As  before 
stated,  a  statute  which  has  for  its  purpose  the  authorization  ni 
encumbrances  in  the  form  of  mechanic's  and  other  like  and 
similar  liens  against  public  property  devoted  to  governmental 
uses  must  be  explicit  and  positive.  With  this  condition  sec- 
tions 12  and  14  fuUy  complied,  if  plaintiff's  argument  is  mer- 
itorious ;  but  do  they  1  Section  12  does,  it  is  true,  require  a 
bond  where  the  contract  is  for  the  oonstniotion  or  improve* 
ment  of  property  owned,  usable  and  used,  or  to  be  used  for 
the  transaction  of  public  affairs,  but,  as  we  have  seen,  it  need 
not  be  recorded  as  part  of  the  public  record.  The  purpose 
of  such  a  bond  the  section  fully  discloses ;  it  is  for  the  pro- 
tection, not  of  the  contractor  himself,  but  of  those  who  con- 
tract with  him  for  material,  equipment  and  labor  necessary 
for  the  completion  of  his  contract.  That  being  its  para- 
mount, if  not  its  exclusive,  purpose,  the  contractor  has  a  ma- 
terial interest  in  its  execution  and  in  insisting  upon  its  exe- 
cution, as  the  county  court  has,  notwithstandii^  the  pro- 
vision exacting  it.  £ut  such  interest  does  not  b^in  and  end 
in  the  contractor,  it  extends  to  every  one  with  whom  he  con- 
tracts, where  a  public  building  is  to  be  improved.  If  a  sub- 
contractor undertakes  to  equip  such  a  building  it  only  de- 
volves upon  him  to  refuse  to  furnish  the  equipment,  unless 
the  bond  required  is  given,  as  it  is  mainly  to  protect  him. 
While  it  is  true,  if  plaintiff's  theory  is  sound,  that  without 
such  bond  the  contractor  becomes  the  agent  of  the  county 
court,  and  the  county  court  liable  to  the  sub-contractor  for 
the  equipment  or  labor  so  furnished,  yet  in  that  section,  and 
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in  the  other  Bectioos  of  the  statute,  there  is  no  word  or  lan- 
guage sufficient  to  justify  the  inference  of  an  inteution  on  the 
part  of  the  legislature  to  fix  liability  either  upon  the  county 
court  or  the  property  of  the  county,  for  the  payment  of  an 
indebtedness  of  the  contractor  who  engages  to  erect,  im- 
prove or  repair  a  public  building  for  county  purposes,  ex- 
cept such  general  terms  as  relate  exclusively  to  privately 
owned  property. 

Nor  is  there  to  be  found  a  sufficient  basis  for  such  infer- 
ence in  the  language  of  section  9,  although  its  provisions  and 
the  provisions  of  section  12  are  similar.  The  general  pro- 
visions of  the  act,  considered  as  a  whole,  although  apparently 
inclusive,  are  not  broad  enough  to  indicate  publicly  owned 
buildings,  when  construed  in  accordance  with  the  prevailii^ 
weight  of  judicial  authority. 

Some  significance  certainly  is  to  be  attributed  to  the  omis- 
sion in  section  12  of  the  requirement  to  record  in  the  county 
court  clerk's  office  the  bond  called  for  in  that  section.  It  is 
to  be  filed,  not  with  the  clerk  of  the  county  court  for  record, 
but  with  the  secretary,  or  other  custodian  of  the  records  and 
other  papers  of  the  governmental  agencies  therein  specified. 
Whatever  infiuenced  the  legislature  to  substitute  delivery  to 
the  clerk  or  custodian  of  the  records  and  papers  of  such 
bodies  for  recordation  in  the  county  record  office  need  not  be 
surmised,  in  the  face  of  the  provision  to  the  contrary.  The 
fact  remains  outstanding  that  by  no  provision  of  the  statute 
considered,  is  it  necessary  to  record  the  contract  in  the  county 
court  clerk's  office,  when  public  buildings  are  the  subject  of 
the  improvement.  When  so  filed  it  is  available  to  anyone 
who  may  come  to  inspect  it.  While  in  the  custody  of  the 
clerk,  or  other  like  offlclftl  representative  of  such  bodies,  it 
is  accessible  to  anyone  lawfully  entitled  to  know  of  its  con- 
tents. Not  so,  when  it  is  the  bond  given  for  the  protection  of 
a  private  owner  of  property,  improved  under  the  terms  of  a 
contract. 

A  second  reason  will  appear  upon  a  reasonable  construc- 
tion of  the  sections  precedii^  number  12.  It  is  not  necessary 
to  enter  into  detail  as  to  the  provisions  contained  in  most  of 
them.  Their  provisions  are  general,  and  have  for  their  pur- 
se w.  Vb. 
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pose,  d&signation  of  the  persons  entitled  to  their  protection, 
and  the  method  of  acquiring  liens  on  private  property,  and 
prescription  of  the  method  for  perfecting  such  liens.  In 
this  respect,  they  are  not  materially  unlike  the  nsoal  mechan- 
ic's lien  statutes.  By  section  8,  an  owner  may  limit  his 
liability  under  the  terms  of  a  contract  for  the  construction 
and  repairs  of  his  real  property  to  the  price  agreed  upon  by 
him  and  the  contractor,  by  recording  the  contract  in  the 
proper  office  of  the  county  wherein  such  property  is  located, 
prior  to  the  beginning  of  the  building,  erection  and  construc- 
tion of  improvements  thereon,  and  by  recording  with  the  con- 
tract a  valid  and  solvent  bond  in  a  penalty  equal  to  the  con- 
tract price  with  solvent  surety,  conditioned  that  in  the  event 
any  such  laborer,  materialman,  or  other  person,  having  per- 
fected his  lien  allowed  by  the  act,  be  deprived  by  the  recorda- 
tion of  his  contract  from  reeeivii^  from  said  owner  the 
amount  of  his  said  lien,  then  the  said  bond  and  the  sureties 
thereon  shall  be  responsible  to  said  lienor  for  the  amount  of 
said  lien  account,  or  for  any  balance  thereof  not  collected 
by  said  lienor  from  said  owner  and  from  said  property.  The 
provisions  of  this  section  somewhat  resemble  those  contained 
in  section  12.  In  other  particulars  they  are  different.  They 
differ  in  this :  the  bond  required  in  section  8,  when  recorded 
with  the  contract,  limits  the  liability  of  the  owner  to  the 
amount  agreed  upon  by  the  parties,  and  if  the  indebtedness 
of  the  contractor  exceeds  such  amount,  the  sureties  must 
pay  the  excess  to  the  materialmen  and  laborers  whom  the 
contractor  has  not  paid.  The  converse  of  these  provisions 
appears  in  section  12,  in  that  its  purpose  was  to  create  a  li- 
ability upon  the  owner  who  fails  to  require  a  bond,  such  as 
the  section  calls  for,  and  does  not  record  it  and  the  contract  as 
therein  required,  even  thoi^h  the  amount  so  due  and  unpaid 
exceeds  the  contract  price.  So  that  these  two  sections,  when 
read  together  seem  to  be  counterparts  in  a  general  system  of 
liability.  In  other  words,  private  property  improved  by  the 
erection  or  repair  of  buildings  thereon  is  exempt  from 
liability  if  the  contractor  executes  the  bond  specified,  and  the 
owner  records  it  together  with  the  contract.  The  lack  of 
sequence  of  the  sectional  provisions  does  not  affect  the  right 
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to  construe  them  together,  when  the  provisions  intimately 
relate  to  the  same  subject  matter,  Th^  are,  in  a  sense,  pari 
materia,  whatever  may  be  their  position  in  the  act,  in  that 
they  provide  for  the  execution  and  recordation  of  bonds,  and 
for  the  consequences  that  ensue  for  the  failure  to  ezecnte 
them.  Their  arrangement  in  the  act,  though  not  orderly, 
does  not  affect  the  question  at  issue.  Section  14  being  the 
counterpart  of  section  9,  they  are  to  be  construed  together, 
notwithstanding  the  interposition  of  other  sections.  "A  stat- 
ute is  passed  as  a  whole,  and  not  in  parts  or  sections  and  is 
animated  by  one  general  purpose  and  intent.  Consequently 
each  part  or  section  should  be  considered  in  connection  with 
every  other  part  or  section,  and  so  as  to  produce  a  harmoni- 
ous whole,"  Sutherland,  Statutory  Construction  (2nd  Ed.) 
sec.  368.  "Words  and  clauses  must  be  read  in  a  sense  which 
harmonizes  with  the  subject  matter  and  general  purpose  of 
a  statute."    Idem,  sec.  370. 

But  to  what  extent,  if  at  all,  may  a  contractor  or  sub-con- 
tractor avail  himself  of  the  benefit  of  such  a  lien  on  public 
property  of  any  character,  real  or  personal,  usable  and  used 
for  the  transaction  of  the  public  affairs  of  the  county,  if 
he  can  not  sell  it  to  raise  a  fund  sufficient  to  satisfy  the  lien! 
The  only  mode  prescribed  by  law  for  the  satisfaction  of  me- 
chanic's Hens  of  any  kind  is  by  a  sale  of  the  property  so  en- 
cumbered. But  section  43,  ch.  39  expressly  forbids  the  sale 
.of  "lands,  buildings  and  books  belonging  to  a  county  and 
used  for  county  purposes,  by  execution  or  other  process," 
A  proceeding  for  the  purpose  of  enforcement  of  a  lien,  created 
according  to  chapter  75,  is  in  effect  a  process,  within  the 
meaning  of  the  section  cited.  This  prohibition  alone  fur- 
nishes ample  justification  of  the  ruling  upon  the  demurrer. 

The  discussion  by  plaintiff's  counsel  of  the  second  question 
certified  proceeds  upon  the  theory  that  even  if  a  mechanic's 
lien  is  not  enforceable  by  a  sale  of  county  property,  yet,  be- 
cause the  county  court  neglected  to  exact  the  bond  required 
by  section  12,  its  neglect  imposes  liability  upon  that  court, 
and  that  to  make  the  liability  effective,  the  decree  to  be  en- 
tered in  tHe  cause  should  include  the  county  court.  The  right 
of  plaintiffs  to  this  relief,  they  base  upon  the  agency  brought 
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into  being  by  the  failure  to  require  the  bond  prescribed  in 
section  12.  In  other  words,  according  to  this  argfiuuent, 
the  legislature  intended  to  substitute  Freaeott  Construction 
Company,  probably  an  insolvent  corporation,  in  lieu  of  the 
Jackson  county  court  as  to  any  indebtedness  due  to  the  cred- 
itors of  the  substituted  agent,  and  thereby  create  or  sanction 
a  liability  where  otherwise  none  would  have  existed.  There 
is  no  statute  that  goes  to  that  extent,  so  far  as  we  are  advised, 
at  least  none  is  cited  by  counsel.  Such  a  provision  is  in  sec- 
tion 14,  but,  according  to  our  constructioD  of  the  act  as  a 
whole,  it  does  not  embrace,  and  we  believe,  was  not  intended 
to  embrace,  county  courts.  If  the  legislature  had  deemed 
advisable  a  taw  inconsistent  with  the  general  policy  recog- 
nized by  most  courts  as  to  the  non-liability  of  governmental 
agencies  for  mechanic's  liens,  it  should  have  made  its  par- 
pose  clear.  In  the  absence  of  such  clearly  expressed  intent 
"a  county  court  is  not  responsible  in  damages  at  the  suit  of  an 
individual — in  consequence  of  its  neglect  or  the  neglect  of  its 
officers  and  agents  to  perform  any  duty  enjoined  by  law," 
Watkins  v.  County  Court,  30  W.  Va.  657.  Plaintiffs  and  de- 
fendant, county  court,  had  the  same  opportunity  to  know  the 
legislative  requirement  for  a  bond,  and  to  n^leet  to  demand 
it  is  as  much  the  fault  of  one  as  the  other.  Plaintiffs  could 
have  refused  to  furnish  what  they  furnished  for  the  comple- 
tion of  the  construction  company 's  contract,  until  such  bond 
as  the  statute  requires  was  executed  for  their  protection. 
Neither  they  nor  the  county  court  perhaps  recalled  that  pro- 
vision, as  it  became  operative  only  a  few  days  before  the 
date  of  the  contract. 

As  what  has  been  said  responds  to  the  question  certified, 
the  order  of  this  court  will  approve  the  ruling  upon  the  de- 
murrer. 

Affirmed. 
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CHARLESTON. 

State  v.  WhiET  Evans  et  al. 
Submitted  October  25,  1921.    Decided  November  1,  1921. 

1.  WiTKESBEB — Absent   Proof  of  Arresting   Officer's   Other  Acts, 

Malice  Will  Not  he  Inferred  From  tue  of  Reasonable  Force. 

Id  the  abBence  ol  proof  ol  other  acts  of  malice  or  ho» 
tllit7  on  tile  part  of  an  arreetlns  ofDcer,  such  motFreB  are  not 
to  be  Inferred  from  the  employment  of  reasonahle  physical 
force  In  effecting  the  apprehension  of  an  offender,     (p.  3S1). 

2.  Cumxhai,  Law — Evidence  of  Phj/sical  Force  to  Overcome  Be- 

stttance  in  Arresting  for  Unlawful  Transportation  It  Sot 
Ordinarily  Admissible  as  a  Part  of  the  Res  Gestae. 
In  a  trial  under  an  Indictment  chargfog  two  defendants  with 
the  statutory  offense  of  carrying  more  than  one  qnart  of  liquor 
from  one  point  to  another  within  the  state  within  30  con- 
secutive days,  evidence  of  the  use  of  physical  force,  to  over- 
come resistance  in  making  the  arrest,  ordinarily  Is  not  admis- 
sible as  part  of  the  res  gestae,     (p.  38Z). 

3.  Saue — "Res  aestoe"  Defined. 

The  term  res  gestae  means  the  acts,  declarations  and  cir- 
cumstances which  stand  In  causal  connection  with,  and  are 
llinstratlve  of  the  principal  transaction  nadergolng  Inrestiga' 
Uon.     (p.  3EZ). 

4.  Same— One  of  Tvio  CoOefendantt  May  be  Convicted;  Inttruc- 

Hon  Held  ConfKsing  as  to  Finding  one  or  Both  Defendants 

Ouilty  of  Unlawful  Transportation. 

In  ttie  Joint  trial  of  two  defendants  for  carrying  more  than 
>  one  quart  of  liquor  from  one  point  to  another  wltblb  the  state 
within  3D  consecnttve  days,  ui  Instruction  which  charges  the 
Jury  that  although  they  may  believe  from  the  preponderance 
of  the  evidence  that  the  liquor  belonged  to  or  was  in  the  pos- 
session of  the  defendants,  yet  "unless  it  has  been  shown  from 
the  evidence  beyond  all  reasonable  donbt  as  to  which  one  of 
the  defendants  the  liquor  belonged,  or  was  In  possession  of,  it 
only  one  of  them,  then  yon  shall  find  the  defendants  not 
gnilty,"  serves  only  to  confuse  the  Jury,  as  Sec.  34,  Chap. 
159,  Code,  enables  them  In  such  cases  to  find  either  one  or 
both  of  the  defendants  innocent  of  the  offense  charged,  (p 
383). 
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E.     Same — Refutal  of  Inatrttction  Not  Warranted  by  Proof  is  Not 

Wbere,  as  in  tbls  case,  no  proof  imrranted  such  an  Instruc- 
tion, Its  relusai  was  not  etroneouB.      (p.  383>. 

Error  to  Circuit  Court,  McDowell  County. 

Wiley  Evans  and  another  were  convicted  of  unlawfully 
transporting  more  than  one  quart  of  liquor  within  30  con- 
secutive days,  and  they  bring  error. 

Affirmed. 

Litz  &  Harman  and  Joseph  M.  Crockett,  for  plaintiffs  in 
error. 

E.  T.  England,  Attorney  General  and  R.  Dennis  Steed,  As- 
sistant Attorney  General,  for  the  State. 

Lynch,  Judge: 

Defendants  having  been  tried,  convicted  and  sentenced  by 
the  Criminal  Court  of  McDowell  County,  upon  the  second 
count  of  an  indictment  charging  them  with  carrying  from 
one  point  to  another  within  the  state  more  than  one  quart 
of  liquor  within  30  consecutive  days,  and  their  application 
to  the  circuit  court  of  the  same  county  for  a  writ  of  error 
having  been  refused,  they  obtained  the  writ  from  this  court. 

The  errors  now  assigned  are  the  refusal  to  admit  certain  ev- 
idence offered  by  them,  and  heard  by  the  criminal  court  in  the 
jury's  absence,  and  now  a  part  of  the  record;  and  to  give  the 
only  instruction  offered  by  them. 

The  testimony  so  rejected  consisted  of  statements  by  de- 
fendants and  witness,  Harliss,  that  Cal  Houchins,  the  deputy 
sheriff  who  made  the  arrest,  while  effecting  defendants'  cap- 
ture, without  caose  or  provocation,  assaulted  and  beat  de- 
fendant, Evans,  with  the  butt  of  his  pistol  knocking  him 
down  and  inflicting  severe  bodily  injuries  upon  him.  Houch- 
ins and  the  two  men  who  were  with  him,  and  who  assisted  in 
making  the  arrest,  were  witnesses  in  the  case,  but  the  ques- 
tions directed  to  them,  and  their  answers,  related  principally 
to  the  condition  of  the  defendants  as  to  intoxication  at  the 
time  of  the  arrest,  and  to  their  possession  of  the  suitcase,  con- 
taining nearly  three  gallons  of  liquor,  which  under  the  in- 
sa  w.  Va. 
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dictment  was  the  real  issue  involved.  They  were  asked  no 
questions  and  volunteered  no  information  concerning  the 
injuries,  if  any,  inflicted  upon  Evans. 

As  to  defendants'  disclaimer  of  ownership  of  the  suitcase 
of  liquor,  which  they  claim  to  have  just  discovered  lying 
upon  the  railroad  tracks,  when  and  where  deputy  Houehins 
came  upon  them,  and  the  equally  insistent  statements  of 
Houehins  and  those  with  him  that  defendants  were  walking 
down  the  tracks  carrying  the  suitcase,  and  that  they  admit- 
ted the  nature  of  its  contents  before  the  arrest;  these  are 
all  facts  and  circumstances  which  are  to  be,  and  presumably 
were  weighed  and  considered  by  the  jury,  and  unless  the  tes- 
timony excluded  was  material  to  these  issues,  or  would  have 
been,  if  admitted,  useful  in  determining  the  value  of  other 
evidence  properly  admitted,  it  is  difficult  to  perceive  in  what 
way  defendants,  because  of  its  rejection,  suffered  such  sub- 
stantial prejudice  as  the  law  requires  to  warrant  a  reversal. 
State  V.  Farley,  78  W.  Va.  471,  89  S.  E.  738. 

Defendants'  counsel  earnestly  insists  that  Houehins'  al- 
leged unwarranted  maltreatment  of  defendants  was  indica- 
tive of  malice,  hatred  and  enmity,  which  the  prosecuting  wit- 
nesses bore  towards  his  clients,  and  that  as  such  it  was  highly 
relevant,  either  for  the  purpose  of  minimizing  the  probative 
value  of  their  testimony,  or  for  establishing  proof  of  an  ul- 
terior motive  in  prosecuting  the  trial. 

Hostility  of  a  witness  towards  the  defendant  may,  it  is  true, 
have  some  bearing  upon  the  evidentiary  quality  of  his  testi- 
mony, but  it  scarcely  follows  that  in  the  absence  of  proof  of 
other  kindred  circumstances,  such  a  motive  is  to  be  ascribed 
to  an  officer  of  the  law,  from  the  mere  employment  of  physical 
force  in  the  apprehension  of  an  offender,  who  resists  the  ar- 
rest. It  is  the  duty  of  all  persons  to  submit  to  and  not  op- 
pose the  efforts  of  a  proper  arresting  officer,  and  when  resist- 
ance is  offered,  whether  it  be  an  act  of  aggression  or  an  at- 
tempt at  escape,  it  is  the  officer's  duty  to  employ  reasonable 
force  to  accomplish  his  purpose.  State  v.  Weisengoff,  85  W. 
Va.  271,  284.  It  is  of  further  significanee  that  the  circum- 
stances surrounding  the  ease  do  not  seem  to  bear  out  defend- 
ants' view  of  this  issue.     Though  defendants  by  a  general 
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statement  deny  any  resistance  of  the  arrest,  it  appears  from 
the  testimony  of  the  state's  witnesses,  that  the  defendants 
not  only  violently  denied  Houchins'  authori^  to  take  them 
without  a  warrant,  but  that  defendant,  Williams,  backed 

away  with  the  suitcase  and  said  that  no  "a —  of  a  b could 

stop  him."  Such  conduct,  if  it  occurred,  savors  strongly  of 
opposition.  Defendants  also  sought  to  show  some  oonneetion 
between  the  employment  of  Houchins  and  the  Baldwin-Felts 
Detective  Agency,  but  it  does  not  appear  in  what  manner  this 
association  would  affect  his  relations  to  Evans,  a  school 
teacher. 

Influenced,  perhaps,  by  a  premonition  of  a  failure  of  the 
court  to  perceive  such  causal  connection  between  the  evidence 
of  the  alleged  assault  and  the  offense  charged  against  defend- 
ants as  would  render  rejection  of  the  evidence  ground  for  re- 
versal, defendants'  counsel  invokes  the  doctrine  of  res  gestae, 
arguing  that  the  conduct  of  Houchins  was  an  immediate  inte- 
gral circumstance  of  the  act  in  question,  and  therefore  rele- 
vant and  esMsential.  As  to  this  contention,  it  is  only  necessary 
to  recall  the  limitations  of  that  doctrine.  "The  res  gestae 
may  be,  therefore,  defined  as  those  circumstances  which  are 
the  undesigned  incidents  of  a  particular  litigated  act,  and 
which  are  illustrative  of  such  act.  . .  .Their  sole  distinguishing 
feature  is  that  they  should  be  the  necessary  incidents  of  the 
litigated  act ;  necessary  in  this  sense,  that  they  are  part  of  the 
immediate  preparations  for  or  emanations  of  such  act,  and 
are  not  produced  by  the  calculating  policy  of  the  actors.  In 
other  words,  they  must  stand  in  immediate  causal  relation  to 
the  act — a  relation  not  broken  by  the  interposition  of  volun- 
tary individual  wariness  seeking  to  manufacture  evidence  for 
itself."  State  v.  Prater,  52  W.  Va.  132,  146,  quoting  Wharton, 
Evidence,  Sec.  259.  See  also  2  Jones,  Commentaries  on  Evi- 
dence, 810  J  Hermes  v.  Chicago  etc.  B.  Co.,  80  Wis.  590,  50  N. 
W.  584.  27  A.  S.  R.  69;  Ward  v.  White,  86  Va.  212, 
19  A.  S,  R.  883.  As  we  view  it,  the  conduct  of  the  ofBcer 
in  making  the  arrest  in  the  present  case  is  not  an  element  of, 
nor  illustrative  of  the  litigated  act  —  the  carrying  of  the 
intoxicating  liquor  from  one  point  to  another  within  the  state. 
In  the  absence  of  such  correlation,  the  evidence  in  question 
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was  not  admissible  on  tbe  theory  advanced;  and  without 
showing  other  acts  of  hostility  or  malice  towards  defendants, 
no  inference  of  their  existence  is  deducible  from  the  fact  of 
the  unwarranted  maltreatment  of  Evans,  if  fact  it  be.  The 
jury  could  well  believe  that  he  or  Williams  was  the  aggressor, 
and  that  Houohins  did  only  what  appeared  necessary  to  sub- 
due the  resistance  of  the  arrest. 

The  instruction  offered  by  defendants  and  refused  would, 
if  given,  have  told  the  jury  that  although  they  may  believe 
from  the  preponderance  of  the  evidence  that  the  suitcase  be- 
longed to  or  was  in  the  possession  of  the  defendants,  yet 
"unless  it  has  been  shown  from  the  evidence  beyond  all  rea- 
sonable doubt  as  to  which  one  of  the  defendants  the  liquor  be- 
longed or  was  in  possession  of,  if  only  one  of  them,  then  you 
shall  find  the  defendants  Not  Guilty."  (Counsel  contends 
that  without  this  instruction  to  guide  the  jury,  defendants' 
rights  were  not  properly  safeguarded,  but  fails  to  point  out  in 
what  particular  respect  they  were  prejudiced.  Sec.  24,  Ch. 
159,  Code,  provides  that  "where  two  or  more  persons  are 
charged  and  tried  jointly,  the  jury  may  render  a  verdict  as 
to  any  of  them  as  to  whom  they  may  agree."  This  statute 
was  in  effect  at  the  time  of  defendants'  conviction,  and  the 
jury  was  free  to  return  a  verdict  of  not  guilty  as  to  either  one 
or  both  of  the  defendants,  in  case  they  deemed  the  evidence 
before  them  insufficient  to  sustain  the  allegations  of  the  in- 
dictment. The  instruction  requested  would  seem  to  obscure 
and  confuse,  rather  than  clarify  the  issue. 

For  these  reasons,  the  judgment  is  affirmed. 

Affirmed. 
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CHARLESTON. 

M.  T.  Roberts  and  J.  N.  Boberts  v. 

Huntington  Development  &  Gas  Company, 
Submitted  October  4,  1921.     Decided  November  1,  1921. 

1.  AcKHowLEUGHERT — To  Impcach  Acknowledgment  of  Duly  Au- 

thorized  Olpcer,  the  Proof  Mutt  be  Clear  and  Controlling 

Beyond  Reaaonatle  Doubt. 

Id  order  to  impeacb  tbe  certificate  of  acknowledgment  of  & 
dul;  autborlzed  officer,  the  proof  thereof  must  be  clear,  cogent, 
satisfactory  and  controlling  beyond  reasonable  doubt,  (p. 
391). 

2.  Mines  and   Minebalb— In«tniMien(   Releating      Mineralt   and 

Mineral  Rightt  in  Land*  Bued  for  in  Ejectment  Beld  a  Valid 

and  Binding  Quitclaim  Deed. 

An  Instrnment  reciting  tbe  pendency  of  certain  e]«ctment 
salts,  and  reciting  tbe  names  of  tbe  plaintMts  and  defendants 
therein,  and  whereby  the  makers  thereof  in  terms  or  effect  un< 
dertake  to  release  or  disclaim  to  the  plaintiffs  In  those  suits 
and  those  claiming  umler  them,  any  right,  title,  claim  or  de- 
mand to  certain  minerals  and  mineral  rights  In  tbe  land  sued 
for  In  said  actions,  and  describing  tbe  land  by  reference  to 
certain  recorded  deeds,  and  duly  acknowledged  by  tbe  makers 
before  a  proper  officer,  snfflclentl]'  Identifies  the  grantees,  and 
being  made  for  a  valid  consideration,  is  In  effect  a  qnltclalm 
deed,  and  valid  and  binding  on  the  grantors,  their  heVrs  and 
assigns,     (p.  3S1). 

3.  Samu — Desire  to  Settle  Conflicting  Claims  to  Land  Surface  of 

Which  Makers  Posneaaed,  Held  SuSicient  Consideration  tor 

Quitclaim  Deed  to  Mineral  Rights. 

The  pendency  ol  such  ejectment  suits,  the  fact  that  the 
makers  were  in  posseaslon  of  the  surface  of  the  land,  and 
desirous  of  having  settled  any  and  all  conflicting  claims  to  the 
land  BO  occupied  by  them,  and  to  be  relieved  from  all  obliga- 
tion In  relation  thereto,  constitutes  a  sufficient  consideration 
for  tbe  making  and  execution  of  such  quitclaim  deed  to  sucli 
minerals  and  mineral  rights,     (p.  392). 

4.  Same — Technical  Words  of  Legal  Import  Mutt  Yield  to  Mani- 

feat  Intent  In  Construing  Quitclaim  Deed. 
In  construing  such  an   Instrument  effect  must  always  be 
given  to  tbe  plain  Intent  of  the  parties,  when  such  Intent  can 
89  W.  Va. 
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b«  aacertained  from  the  iDBtmment,  and  Is  not  repugnant  to 
any  rule  of  law;  and  technical  words  of  legal  Import,  wlien 
employed,  must  yield  to  sucb  manifest  Intent  of  the  partfefl. 
(p.  393). 

%.  Estoppel — Mines  aub  Mib£bai.b — Orantee  in  Quitclaim  Deei 
Need  Not  be  Described  by  Name,  if  Properly  ZHttltvitUfted 
by  Deicription. 

The  tact  that  In  such  an  Instrument  the  grantee  may  not 
be  described  by  name  will  not  affect  the  validity  of  the  deed. 
If  the  designation  or  description  be  sufficient  to  distinguish 
the  person  or  persons  Intended  from  the  rest  of  the  world. 
(p.  393). 

t.     Saue — Maker  of  Quitclaim  Deed  and  Hit  Grantees  Ettopped 

to  Aaaert  Any  Right,  Title,  or  Interest  in  Lan4  Quitclaimed. 

The  maker  of  such  an  Instrument  is  estopped  by  the  deed 

from   aseerting  any    right,  title  or  Interest    ta   the  land   so 

granted  or  quitclaimed,  and  being  so  estopped,  those  claiming 

under  him  are  also  estopped  thereby,     (p.  394). 

Appeal  from  Circuit  Court,  Putnam  County. 
Bill  by  M.  T.  Roberts  and  another  against  the  Huntington 
Development  &  Gas  Company.      Decree  for  plaintiffs,  and  the 
defendant  appeals. 

Reversed,  and  iills  dismissed. 
J.  S.  Clark,  Henry  A.  McCarthy,  Vinson,  Thompson,  Meek 
&  Benskaw  and  Fitzpatrick,  Campbell,  Brown  &  Davis,  for 
appellant. 

Wilkinson  &  Wilkinson  for  appellees. 
MiLLEK,  Judge: 

The  object  of  the  present  bill  was  to  have  removed  as  a 
cload  upon  plaintiffs'  alleged  title  to  two  tracts,  comprising 
one  hundred  and  thirty-eight  (138)  acres  of  land  in  Putnam 
County,  alleged  to  have  been  acquired  by  them  in  the  year 
1887,  by  deeds  from  Margaret  Billups,  a  certain  recorded 
instrument,  commonly  known  as  a  disclaimer,  the  pertinent 
parts  of  which  are  as  follows : 

"Whereas  certain  actions  of  ejectment  are  now  pend- 
ii^  in  the  District  Court  of  the  United  States  for  the 
District  of  West  Virginia  in  favor  of  Henry  McFarlan 
and  others  against  Lewis  Adkins  and     others,  John  P. 
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Yelverton  and  others  afrainst  Jeremiah  Witcher  and  oth- 
ers, Gustavua  A.  8acchi  against  James  A.  Holley  and 
others,  Gustavus  A.  Saechi  against  J.  M,  Reece  and  others 
and  Gustavus  A.  Saechi  against  A.  J.  Barrett  and  oth- 
ers; for  the  recovery  of  a  certain  tract  of  land  hereto- 
fjire  conveyed  by  Henry  McFarlan  and  others,  Trustees 
of  the  Guyandotte  Land  Company,  to  Gustavus  A.  Saechi 
by  deed  bearing  date  on  the  27th  day  of  June  1865  and 
recorded  in  the  ofBce  of  the  Recorder  of  Cabell  County  in 
Book  A  (new  series)  pape  104;  and 

"Whereas  Charles  M.  &  Dortha  D.  S.  Billups  are  in 
possession  of  and  claiming  title  to  a  portion  of  said  land 
so  sought  to  be  recovered  and  are  desirous  of  settling  any 
and  all  conflicting  claims  to  lands  so  occupied  and  claim- 
ed by  them. 

"Now,  Therefore  the  said  Charles  &  Dortha 

in  consideration  of  the  premises  and  of  being  released 
from  all  litigation  in  relation  to  the  land  hereinafter 
described  and  from  liability  for  costs  in  relation  to  lands 
sought  to  be  recovered  as  aforesaid,  do  hereby  disclaim 
all  right,  title  claim  demand  or  interest  in  and  to  all  and 
any  land  set  out  and  described  in  said  deed  and  said 
declarations  in  said  actions  of  ejectment  except  those 
pieces  or  parcels  of  land  situate,  lying  and  being  in  the 
county  of  Putnam  and  State  of  West  Virginia  on  Big 
Creek  of  Trace  Fork  of  Mud  and  being  part  of  a  survey 
of  200  acres  made  for  Andrew  Barrett  on  the  10th  day 
of  May  1838  being  'mI^  acres  situate  on  the  waters  of 
Big  Creek  of  Trace  Fork  of  Mud  in  Putnam  County, 
West  Va.,  beginning  at  an  ash,  (etc.). 

"Also  that  other  piece  or  parcel  of  land  adjoining 
the  above  tract  beuinuing  at  a  white  oak  and  two  beeches 
a  corner  to  said  survey  of  200  acres,  thence  N,  34°  E.  48 
pole-s  crossing  the  creek  to  a  gum  and  red  oak.  thenee  a 
straight  line  159  poles  to  a  beech,  thence  a 
south  course  crossing  the  creek  35  poles  to  a  beech  and 
dogwood  bush,  thenee  a  straight  line  and  south  east  di- 
rection to  the  beginning,  containing  35  acres  more  or 
less. 
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"But  the  .said  Charles  and  Dortha  D.  S.  Billupa 
hereby  disclaim  all  title  to  or  interest  in  all  coal  (ex- 
cept so  much  as  shall  be  required  for  domestic  pur- 
poses) and  iron  ore,  hydro  carbon  oils,  salt  brine,  na- 
tural gas  and  all  other  minerals  in,  upon  or  under  the 
said  tract  of  land  herein  excepted  with  the  exclusive 
right  to  the  said  plaintiffs  and  those  claiming  under 
them  for  rights  of  way  for  tram,  rail  and  wagon  roads 
through  said  land  bo  excepted  and  to  dig  for  and  mine 
coal,  iron  ore,  bore  for  oil  or  natural  gas  and  the  neces- 
sary conveniences  on  said  land  for  storing  oil  and  coal 
and  the  transmission  of  the  same  by  the  best  and  most 
convenient  means  to  market. 

"And  the  said  Charles  and  Dortha 

further  agree  that  the  plaintiffs  in  either  of  said  actions 
may  take  judgment  against  them  in  ejectment  for  the  in- 
terests by  them  herein  disclaimed  and  to  that  end  they 
empower  any  attorney  of  said  court  to  appear  for  them 
and  consent  that  such  judgment  be  entered  and  that  this 
disclaimer  be  filed  as  a  part  of  the  record  in  such  cause. 

"Given  under  our  hands  and  seals  this  22nd  day  of 
May,  1891. 

"C.  M.  Billups         (Seal) 
"Dorthy  Billups       (Seal) " 

This  paper  purports  to  have  been  acknowledged  by  both 
the  makers,  before  Alexander  Eggleton,  Notary  Public, 
August  8,  1891,  and  was  recorded  in  the  clerk's  ofGce  of  the 
county  court  of  Putnam  County,  March  21,  1893. 

Two  main  grounds  are  alleged  and  relied  on  as  the  bases 
for  the  relief  prayed  for  and  decreed  to  plaintiffs  by  the 
decree  of  July  30,  1920,  appealed  from.  First,  that  the  in- 
strument in  question  is  a  forgery  as  to  Dortha,  or  Dortha  D. 
S.  Billups,  and  was  never  executed  or  acknowledged  by  her 
in  any  form,  or  by  any  one  with  her  authority:  Second, 
that  said  instrument  is  not  a  deed,  nor  a  deed  of  bargain  and 
sale,  operating  to  pass  any  title  to  the  minerals  and  mineral 
rights  described  therein. 

On  the  first  of  these  questions,  that  of  the  alleged  forgery 
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of  the  instrument,  the  record  shows  that  abopt  the  time  of  the 
alleged  execution  of  the  instrument,  numerous  other  deeds 
or  contracts  in  substantially  the  same  form  were  executed 
by  other  defendants  in  the  several  ejectment  suits  described  in 
the  instrument,  and  either  recorded  as  deeds  or  carried  into 
judgments  in  those  suits.  The  contract  involved  here  does 
not  appear  to  have  been  covered  by  any  judgment  against 
the  makers.  Mrs..  Billups  is  not  shown  to  have  been  a  party 
to  any  of  those  ejectment  suits,  but  Charles  M.  Billups,  her 
husband,  was,  who  aloi^  with  his  wife  was  then  in  posses- 
sion of  the  land.  The  notary  public  before  whom  the 
acknowledgment  was  taken,  now  deceased,  was  a  near  neigh- 
bor of  the  Billupses,  and  passed  and  repassed  their  place 
almost  every  day,  so  they  testify.  He  had  do  interest  in  any 
way  in  the  subject  matter  of  the  alleged  instrument.  Charles 
M.  Billups  admits  the  execution  of  the  instrument  on  his  part, 
and  as  to  him  there  is  no  question  of  foi^ry  presented,  bat 
the  title  to  the  land  was  not  in  him,  but  in  his  wife,  Dortba 
D.  S.  Billups.  Mrs.  Billups,  the  evidence  shows,  could 
neither  read  nor  write.  Her  name  was  signed  to  the  paper 
as  Dorothy  Billups,  but  the  certificate  of  acknowledgment 
contains  her  full  name,  Dortha  D.  S.  Billups,  and  identifies 
her  as  the  same  person  whose  name  is  signed  to  the  instru- 
ment. The  instrument  is  dated  May  22,  1891,  but  does 
not  puri>ort  to  have  been  acknowledged  until  August  8tfa  fol- 
lowing, which  is  a  significant-  fact  taken  in  connection  with 
the  other  evidence.  This  suit  was  instituted,  not  by  the 
Billupses,  but  by  plaintiffs,  near  relatives,  and  remote 
grantees,  in  October,  1916,  more  than  twenty-three  years 
after  the  recording  of  the  paper  in  Putnam  County,  and  more 
than  twenty-five  years  after  the  date  of  acknowledgment 
thereof.  Sneh  is  the  record  evjdence  of  the  making  and  exe- 
cuting of  the  instrument. 

We  next  turn  to  the  oral  evidence  of  the  witnesses  relied 
on  to  support  the  decree.  We  have  first  the  testimony  of 
C.  M.  Billups.  He  admits  he  signed  and  acknowledged  the 
contract  on  his  part  before  Eggleton,  Notary.  He  says  he 
did  this  after  being  threatened  with  prosecution  for  catting 
timber  belonging  to  plaintiffs  in  the  ejectment  suit  over  the 
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line  claimed  by  his  wife.  This  fact  is  vmimportant  on  the 
question  of  forgery  of  his  wife's  name.  As  to  her  signing 
and  acknowledging  the  paper  he  says  that  he  had  no  reeollee- 
<  tion  of  hia  wife  having  signed  and  acknowledged  the  dis- 
claimer, and  as  to  her  refusal  at  any  time,  he  says :  "I  can 
only  state  just  what  I  know  and  what  I  am  positive.  It 
strikes  me  like  she  did  in  the  first  place  kind  of  kicked,  but 
whether  she  finally  signed  it  I  couldn't  tell  for  my  life.  I 
have  no  recollection, — my  recollection  is  kindly  bad."  Of 
course  as  Mrs.  Billaps  could  not  write,  some  one  who  could 
would  have  to  sign  her  name  for  her,  and  that  she  may  not 
have  signed  her  name  or  made  her  mark  is  not  a  very  signi- 
ficant fact.  When  pressed  with  the  question ;  "Why  did  yon 
disclaim  your  wife's  mineral  I",  Billups  answered:  "I 
suppose  I  was  always  doing  business  for  her  was  the  reason 
I  done  it ;  I  don't  know  what  else.  Of  course  I  always  done 
business  just  the  same  as  for  myself  and  was  bound  up  and 
could  not  get  out  of  it  any  way,  and  of  course  there  had  to 
be  something  done,  or  big  trouble."  That  Mrs.  Billups  in 
the  beginning  may  have  objected  to  executing  the  paper, 
as  her  husband  swears,  is  in  keeping  with  the  evidence  of  all 
the  other  witnesses  for  plaintiff,  unless  it  be  that  of  Mrs.  Bil- 
lups herself,  who  swears  that  she  did  not  execute  it  or  au- 
thorize the  execution  thereof  by  any  one  else.  As  observed, 
nearly  three  months  elapsed  between  the  date  of  the  instru- 
ment, when  Billaps  may  have  signed  it,  and  when  Mrs.  Bil- 
lups may  have  refused  to  do  so,  as  Billups  says,  when  she 
"kind  of  kicked,"  and  the  date  of  the  acknowledgment,  what 
according  to  Billups  and  other  witnesses,  she  may  have  re- 
lented and  actually  authorized  her  husband  or  some  one  else 
to  sign  the  contract,  and  herself  acknowledged  it  before  the 
notary  public.  His  certificate,  a  quasi  judicial  act,  so  ce> 
tifies  at  all  events. 

The  testimony  of  two  other  witnesses,  namely,  Victoria  Cot- 
trell,  a  daughter  of  Mr.  and  Mrs.  Billups,  and  W.  M.  Asb 
■worth,  at  the  date  of  the  instrument  in  the  employ  of  B.  L. 
Butterick,  who  appears  to  have  been  attorney  for  the  plain- 
tiffs in  the  ejectment  suite,  is  relied  on.  The  pertinent  part 
of  Mrs.  Cottrell's  testimony  is  that  she  remembers  that  about 
se  w.  T*. 
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the  year  1891,  her  father  was  in  trobule  about  cutting  timber 
on  what  was  known  as  the  company's  land,  and  she  recalled 
that  Ashworth  and  Eggletonwere  at  her  father  'a  house  for  the 
purpose  of  getting  her  father  and  mother  to  sign  a  paper  , 
writing  or  deed  of  disclaimer  of  the  minerals  under  the  land 
owned  by  her  mother ;  that  her  father  had  signed  such  writ- 
ing, but  her  mother  had  not.  And  as  to  what  was  said  on  that 
occasion  she  says:  "Of  course  it  has  been  some  time,  you 
know,  and  I  don't  remember  more  than  this,  she  made  this 
remark  that  she  would  die  before  she  would  sign  it."  She 
further  testified  that  she  did  not  know  of  Eggleton  being 
back  at  her  father's  hoose  at  any  other  time  when  he  signed 
and  acknowledged  the  paper.  She  could  not  be  positive 
that  she  was  at  home  all  the  time  from  May  22,  1891,  to 
August  8,  1891,  and  that  she  did  not  know  of  Mr.  Eggleton 
going  back  to  her  home  to  see  her  mother  about  the  dis- 
claimer after  her  father  had  signed  it.  She  was  finally 
asked:  "Could  he  (referring  to  E^leton)  have  come  when 
you  were  away  from  home!"  Answer:  "Yes,  he  eould 
have  come."  She  could  not  remember  the  date  or  season  of 
the  year  when  he  was  present  with  -Ashworth  to  secure  the 
paper,  bo  that  her  evidence  is  uot  inconsistent  with  defend- 
ant's theory,  based  largely  on  the  testimony  of  other  wit- 
nesses and  the  diiference  between  the  date  of  the  deed  and 
the  date  of  the  acknowledgment,  that  Mrs.  Billups,  though 
objecting  in  the  beginning,  afterwards  consented,  and  the 
instrument  was  signed  on  her  behalf  by  some  one,  and  she 
acknowledged  it  before  Eggleton. 

The  strongest  evidence  perhaps  in  support  of  plaintiff's 
ease  is  that  of  Ashworth,  representing  Butterick,  attorney 
for  plaintiffs  in  the  ejectment  suits.  He  acknowledges  that 
Mrs.  Billups  objected,  and  refused  to  sign  the  instrument; 
said  she  never  would.  But  on  cross-esamination  Ashworth 
says  his  understanding  is  that  there  was  only  one  paper  to 
be  executed  at  the  time  he  was  present,  but  would  not  be 
positive  about  that.  And  he  says  that  if  Mrs,  Billups 
on  another  day,  after  her  husband  had  aeknowle^ed  it, 
also  acknowledged  it,  he  knows  nothing  about  it.  And  when 
shown  another  disclaimer  deed  like  the  one  involved  here 
89  w.  v». 
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and  purporting  to  bear  the  same  date  and  to  have  been  ac- 
knowled(;ed  on  the  same  day  before  Eggleton,  Notary  Public, 
he  could  not  say  which  one  of  the  two  instruments  it  was 
that  Mrs.  Billups  refused  to  sign  or  acknowledge.  The  only 
other  witnesses  examined  on  the  subject  of  forgery  were  Spur- 
lock,  Sponagle,  Linkous  and  the  plaintiffs,  aU  of  whose  testi- 
mony on  this  proposition  was  hearsay  and  wholly  incompe- 
tent. It  related  to  what  others  had  told  them  after  the 
transaction. 

Are  these  facts  and  circumstances  and  the  testimony  of 
these  witnesses  sufficient  to  overthrow  and  brand  as  a  forgery 
a  solemn  deed  or  instrument,  twenty-five  years  after  it  pur- 
ports to  have  been  executed  before  a  public  officer  ¥  If  so, 
there  is  little  safety  in  the  titles  to  land.  The  treachery 
of  memories,  and  the  cupidity  and  averice  of  former  owners 
and  claimants  of  the  land  would  be  sufficient  to  overthrow 
deeds  and  other  instruments.  The  rule  of  law  laid  down  in 
this  state,  as  elsewhere,  is  that  in  order  to  impeach  the  cer- 
tificate of  acknowledgment  of  a  duly  autborized  officer,  the 
proof  must  be  clear,  cogent,  satisfactory  and  convincing  be- 
yond reasonable  doubt  or  controversy.  Pickens  v.  Knisely, 
29  W.  Va.  1 ;  Swiger  v.  Swiger,  58  W.  Va.  119 ;  Hill  v.  Horse 
Creek  Coal  Land  Co.,  70  W.  Va.  221 ;  Mankm  v.  Davis.  82  W. 
Va.  757,  763.  It  was  decided  in  the  Swiger  case  that  the 
evidence  of  the  grantor  denying  the  execution  of  the  deed, 
and  the  opinion  of  the  experts  that  the  signature  thereto  was 
not  that  of  the  grantor,  was  not  sufficient  to  overthrow  the 
verity  of  the  certificate  of  acknowledgment.  And  in  Hill  v. 
Horse  Creek  Coal  Land  Co.,  supra,  it  was  decided  that  the 
denial  of  the  execution  of  a  deed  and  acknowledgment  there- 
of, unaided  otherwise  than  by  the  fact  that  the  signature  was 
by  mark,  and  the  party  could  write,  and  denied  having  signed 
any  paper,  was  not  sufficient  to  overcome  a  certificate  of 
acknowledgment  thirty  years  old,  and  pronounced  genuine  by 
the  officer  who  certified  the  acknowledgment.  .See  also, 
Houlihan  v.  Morrissey,  (111.),  Ann.  Cas.  1917A,  364  and  note; 
People's  Oas  Co.  v.  Fletcher,  (Kan.),  41  L.  R.  A.  (N.  S.) 
1161  and  note;  1  C.  J.  p.  896,  and  note  60. 

The  remaining  question  is  as  to  the  adequacy  of  the  instm- 

80  W.   V«. 
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ment  to  pass  title  to  the  minerals  and  mineral  r^hts  disclaim- 
ed. It  is  apparent  from  the  language  of  the  instrument  that 
the  makers  thereof  intended  to  release  or  disclaim  to  the 
plaintiffs  in  the  several  ejectment  suits  referred  to  and  those 
claiming  under  them  an^  right,  title,  claim  or  demand  to  the 
land  sued  for  in  said  action,  being  the  land  theretofore  con- 
veyed by  Henry  McParland  and  others,  trustees  of  the  Guyan- 
dotte  Land  Company,  to  Qustavus  A.  Sacchi,  by  deed  of 
June  27,  1865,  and  recorded  in  Cabell  County,  in  Deed  Book 
A  (New  Series)  page  104,  except  the  tract  described  as  con- 
taining 551,^  acres,  and  a  tract  of  35  acres  also  described 
therein ;  and  as  to  the  tracts  so  excepted  to  also  disclaim  all 
title  to  or  interest  in  all  coal  (except  so  much  as  shall  be 
required  for  domestic  purposes)  and  iron  ore,  hydrocarbon 
oils,  salt  brine,  natural  gas  and  other  minerals  in,  upon  or 
under  the  said  tract  of  land  therein  excepted,  with  the  ex- 
clusive right  to  said  plaintiffs  and  those  claiming  under  them 
for  right  of  way  for  tram,  rail  or  wagon  roads  throt^^h  said 
land  so  excepted,  and  to  dig  for  and  mine  coal,  iron  ore,  bore 
for  oil  and  natural  gas  etc.  The  instrument  so  states  its  pur- 
pose. The  plaintiffs  were  well  known  or  easily  aacertainable, 
and  there  can  be  no  question  as  to  the  parties  to  the  instm- 
ment  nor  the  subject  matter  or  matters  of  the  disclaimer. 

The  consideration  for  this  disclaimer  was,  as  the  instrument 
recites  on  its  face,  the  pendency  of  the  suits,  the  fact  that  the 
makers  were  in  possession  of  the  lands  sued  for,  their  desire  to 
have  settled  any  and  all  conflicting  claims  to  the  lands  so  oc- 
cupied by  them,  and  to  be  relieved  from  all  litigation  in  re- 
lation thereto,  and  from  liability  for  costs.  Certainly  these 
were  sufficient  considerations  for  the  deed  or  instrument  of 
disclaimer.  It  is  conceded  that  if  this  instrument  was  genu- 
ine, and  bad  been  filed  in  the  ejectment  suits,  and  judgment 
taken  in  favor  of  the  plaintiffs  therein,  such  judgment  would 
have  worked  a  complete  estoppel  as  to  claimants  or  any  one 
holding  under  them;  but  the  contention  of  counsel  is  that  this 
was  not  done ;  that  no  judgment  was  taken ;  and  the  paper 
not  being  in  form  a  deed,  and  containing  no  words  of  bar- 
gain or  sale,  or  of  grant  or  other  operative  words,  there  is  no 
manifest  intent  in  the  instrument  to  pass  any  title. 
89  w.  Va. 
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We  need  not  travel  outside  of  our  own  decisions  for  a 
statement  of  the  well  settled  rales  of  construction,  namely, 
that  effect  must  be  given  to  the  intent  of  the  parties  to  an 
instrument,  when  it  is  plainly  and  clearly  expressed,  or  can 
be  settled  or  ascertained  from  the  instrument,  and  is  not 
repugnant  to  any  rule  of  law,  and  that  technical  words  or 
form  of  the  instrument  are  not  essential  to  the  validity  or 
effectiveness  of  the  instrument,  where  the  intent  is  so  mani- 
fested ;  and  that  teehnieal  words  of  legal  import,  where  em- 
ployed, must  always  yield  to  such  manifest  intent  of  the  par- 
ties. Parsons  v.  Balto.  B.  &  L.  Ass'n.,  44  W.  Va.  335 ;  Crook- 
shanks  V,  Ransbarger,  80  W.  Va.  21 ;  18  Corpus  Juris,  p.  170 
American  Emigrant  Company  v.  Clark,  (Iowa),  17  N.  W, 
483.  In  the  recent  case  of  T.  J.  Woodall  v.  Clark  et  al,  Trus- 
tees, 254  Fed.  Rep.  526,  the  Circuit  Court  of  Appeals  for  this 
circuit,  affirming  Judge  Keller,  of  the  district  court,  held 
the  instrument  there  involved,  practically  the  same  as  the  one 
we  have  under  consideration  here,  to  be  in  effect  a  quitclaim 
deed.  And  again,  in  Estdbrook  et  al  v.  MHier,  273  Fed.  Rep. 
143,  the  same  court  held  a  like  instrument  to  be  in  effect  a 
quitclaim  deed.  And  when  we  read  and  consider  the  whole  in- 
strument and  all  its  parts,  as  we  are  reminded  by  counsel 
that  we  must,  there  is  nothing  td  be  found  there  to  manifest 
any  intent  other  than  to  quitclaim  to  the  plaintiffs  in  the 
pending  ejectment  suits  all  right,  title  and  interest  in  and  to 
all  coal,  (except  etc.),  and  iron  ore,  hydrocarbon  oils,  salt 
brine,  natural  gas  and  all  other  minerals  in,  upon  and  under 
said  tracts  of  land,  with  the  exclusive  right  etc.,  as  there  de- 
scribed. These  were  interests  severable  from  the  rest  of  the 
land,  and  as  held  in  Freudenberger  Oil  Co.  v.  Simmons  et  al., 
75  W.  Va,  337,  were  the  proper  subjects  of  grant  or  excep- 
tions in  a  deed. 

It  is  contended,  however,  that  there  are  no  grantees  named 
in  the  instrument,  and  that  for  this  reason  the  instrument 
lacks  an  essential  element  in  order  to  pass  title.  But  this 
argument  was  met  and  decided  adversely  to  the  contention 
of  counsel  in  the  two  federal  cases  cited.  It  is  true,  the  per- 
sons to  whom  the  disclaimers  were  made  are  not  specifically 
named  in  that  part  of  the  instrument,  but  the  plaintilb  in  the 
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ejectment  suits  are  named  or  recited  in  the  previous  part 
thereof;  and  the  rights  and  interests  disclaimed,  are,  by  the 
very  lan^age  of  the  instrument,  "with  the  exclusive  right  to 
the  said  plaintiffs  and  those  claiming  under  them  for  rights  of 
way  for  tram,  rail  and  wagon  roads  through  said  lands  so  ex- 
cepted," These  words  taten  in  connection  with  those  follow- 
ing, providing  that,  "plaintiffs  in  either  of  said  actions  may 
take  judgment  against  them  iu  ejectment  for  the  interests  b; 
them  herein  disclaimed"  etc.,  removed  all  doubt  as  to  the 
grantees  intended,  and  sufficiently  describes  them.  In  1 
Devlin  on  Deeds,  section  184,  it  is  said:  "The  fact  that  a 
grantee  is  not  described  by  name  will  not  affect  the  validity 
of  a  deed,  if  the  designation  or  description  be  sufficient  to 
distinguish  the  person  intended  from  the  rest  of  the  world." 
On  this  subject  we  also  refer  to  American  Emigrant  Com- 
pany V.  Clark,  supra. 

The  ailment  is  also  advanced  that  t^e  instrument  is  exe- 
cutory only,  and  not  having  been  carried  into  judgment,  as 
the  plaintiffs  were  authorized  to  do,  the  title  never  passed. 
That  was  the  right  of  plaintiffs  in  the  ejectment  suits;  but 
as  to  the  defendants  nothing  remained  to  be  done  on  their 
part.  As  to  them  the  instrument  was  fully  executed.  And 
being  executed  under  seal,  tnd  delivered,  the  grantors  were 
thereby  forever  estopped  by  the  deed  from  asserting  any 
right,  title  or  interest  in  the  several  interests  in  the  land  so 
granted  or  quitclaimed.  One  may  be  estopped  to  deny  the 
truth  of  facts  agreed  upon  and  settled  by  force  of  entering 
into  the  contract,  and  arising  from  acts  done  under  or  in  per- 
formance thereof.  21  Corpus  Juris,  1110;  Headley  v. 
Hoopengamer,  60  W.  Va.  626.  In  Dickerson  v.  Colgrove, 
100  U.  S.  578,  an  owner  of  land  was  held  to  be  estopped  as 
against  a  purchaser  by  a  letter  which  he  wrote  to  the  vendor 
and  which  was  shown  to  the  purchaser.  And  in  Summer- 
field  V.  White,  54  W.  Va.  311,  it  was  distinctly  held  that  one 
claiming  under  another  so  bound  by  an  estoppel  is  himself 
bound  thereby.  In  this  case  the  plaintiffs  are  bound  thereby, 
if  not  by  actual  knowledge,  by  force  of  the  recorded  instru- 
ment. Section  11,  chapter  72  of  the  Code  provides:  "And 
all  deeds  heretofore  made,  whether  by  officers,  agents,  com- 
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misaioners,  or  individuals,  shall  be  valid  and  effectual,  and 
bind  the  parties  thereto,  and  the  persons  whose  estates  and 
interests  are  thereby  conveyed,  notwithstandir^  any  defects, 
or  informality  therein,  in  the  same  manner  and  to  the  same 
extent,  as  if  the  same  had  been  in  due  and  legal  form,  if  it 
sufficiently  appears  by  the  contents  of  the  deed  what  is  in- 
tended." Having  held  the  instrument  sufficiently  formal, 
and  indicating  the  interests  of  the  parties,  it  was  a  recordable 
instrument,  and  being  recorded  was  notice  to  the  plaintiffs  as 
purchasers,  of  the  rights  of  appellant. 

Our  conclusion,  therefore,  is  to  reverse  the  decree,  and  to 
dismiss  plaintiffs'  bill  and  amended  and  supplemental  bills, 
and  that  appellant  recover  of  the  plaintiffs  its  costs  here  in- 
curred and  in  the  court  below,  and  it  will  be  so  ordered. 

Reversed,  and  bills  dismissed. 


CHARLESTON. 

J,  F.  Dillon  v.  Turkey  Gap  Coal  &  Coke  Compakt, 
Submitted  October  25,  1921.     Decided  November  1,  1921. 

1.  Principal  a\d  Aobst — Principal  May  Ratify  Agenft  Original 

Vnautkorized   Act   by  Accepting  Benejtla   and   Agreeino   to 

Performance. 

The  act  of  an  agent  In  making  a  contract,  though  originally 
unauthorized,  may  be  subsequently  ratified  by  the  principal 
by  blB  accepting  Its  benefits  and  freeing  to  Its  performance. 
(p.  390). 

2.  Bbokers — Cannot  be  Denied     Commission  by  Principal's  Fail- 

lire  to  Enforce  Contract  on  Which  Compensation  was  Made 

to  Depend. 

When  a  broker  has  fully  performed  his  contract  of  agency 
to  sell  property,  he  can  not  be  denied  the  compensation  stipu- 
lated tor  in  his  contract  by  the  failure  of  his  principal  to  en- 
force a  valid  and  binding  contract  against  a  solvent  purchaser 
of  the  property,  the  subject  matter  ot  the  agency,  bo  as  to 
bring  about  the  contingency  on  which  the  broker's  compensa- 
tion was  made  to  depend,     (p.  397). 

Error  to  Circuit  Court,  McDowell  County. 
Action  by  J.  F.  Dillon  against  the  Turkey  Gap  Coal  &  Coke 
86  w.  Va. 
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Company  for  broker's  commisBioiLs  for  selling  miDing  ma- 
chinery. Verdict  and  judgment  for  plaintiff,  and  defend- 
ant brings  error. 

Affirmed. 

D.  J.  F.  Strother  and  Anderson,  Strother,  Hughes  dt  Curd, 
for  plaintiff  in  error. 
Joseph  M.  Crockett,  for  defendant  in  error. 

Miller,  3udqe: 

This  is  an  action  begun  by  plaintiff,  a  broker,  for  the  re- 
covery of  commissions  alleged  to  be  owing  him  by  defendant, 
for  making  sale  for  it  of  certain  mining  machinery,  then 
situate  in  West  Virginia,  to  Biley  Brothers  &  Company, 
located  in  Ohio,  and  to  whom  said  machinery  was  oonsi^^ 
by  defendant,  and  delivered  to  them  by  the  carrier. 

The  contract,  in  writing,  with  plaintiff  was  negotiated 
and  entered  into  through  McQuail,  vice-president  and  general 
manager  of  the  defendant  company,  and  one  Cockill,  superin- 
tendent on  the  ground,  the  contract  beii^  signed  on  defend- 
ant's behalf  by  Cockill. 

The  provision  of  the  contract  of  agency  relied  on  by  plain- 
tiff is  as  follows:  "In  consideration  of  services  rendered  in 
said  sale,  the  Turkey  Gap  Coal  &  Coke  Company  agree  to 
pay  to  the  said  J.  F.  Dillon,  One  Thousand  Dollars  as  soon 
as  the  Three  Thousand  Dollars  has  been  collected  from  the 
purchaser  of  said  plant."  The  terms  of  payment  by  Biley 
Brothers,  as  stipulated  in  defendant's  contract  with  them, 
signed  on  its  behalf  by  said  Cockill,  was  the  sum  of  $3,000.00, 
payable,  "$500.00  cash  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  $2,000.00  to  be  paid  through  the  Citi- 
zens National  Bank,  of  Middleport,  Ohio,  as  soon  as  bill  of 
lading  is  presented  to  said  Bank,  The  remaining  $500.00  to 
be  paid  as  soon  as  plant  is  put  in  operation." 

That  the  property  so  sold  had  been  delivered  to  Biley 
Brothers,  and  that  defendant  had  received  the  cash  payment 
and  turned  it  over  to  plaintiff  on  account  of  his  commissions, 
are  facts  not  only  proven,  but  conceded  by  defendant  com- 
pany.      The  grounds  or  propositions     of  defense  are  two: 
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First,  that  Cockill  had  do  authority  in  the  first  instance  to 
i^ree  with  plaintiff  that  he  might  sell  the  property  on  the 
terms  stipulated,  so  as  to  bind  defendant  to  collect  from  tho 
purchaser  the  whole  consideration  of  $3,000.00,  and  pay 
over  to  him  the  amount  of  his  commissions  included  in  the  piir< 
chase  price;  that  Cockill 's  authority  was  to  sell  or  authorize 
Dillon  to  sell  at  $2,000.00  net  to  it,  the  agent  to  have  all  that 
he  might  receive  therefor  in  excess  of  the  $2,000.00;  Second, 
that  as  the  balance  of  $500.00  had  not  yet  been  collected  from 
the  purchasers,  the  condition  of  the  payment  thereof  by  de- 
fendant to  plaintiff  had  not  been  fulfilled,  and  that  the  action 
was  premature. 

On  the  trial  the  jury,  after  being  instructed  by  a  single 
instruction  given  by  the  court  on  its  own  motion,  to  which 
both  parties  excepted,  returned  a  verdict  in  favor  of  plain- 
tiff for  the  amount  demanded,  $500.00,  with  interest  from 
June  30,  1920;  and  the  court  below  pronounced  the  judg- 
ment for  plaintiff  thereon,  to  which  the  present  writ  of  error 
relates. 

On  the  first  proposition,  want  of  authority  in  Cockill  to 
enter  into  the  contracts,  we  find  no  merit.  The  evidence 
shows  that  McQuail,  the  general  manager,  from  the  very  be- 
ginning had  knowledge  of  the  terms  of  both  the  contract  of 
agency,  and  those  entering  into  the  contract  with  Riley 
Brothers.  But  however  this  may  be,  the  fact  is  undisputed 
that  the  defendant  subsequently  ratified  the  contracts,  by  col- 
lecting the  down  payment  from  Riley  Brothers  and  turning 
it  over  to  plaintiff  on  his  commissions,  and  subsequently,  with 
knowledge  of  all  the  fact^,  by  agreeing  with  plaintiff  that  it 
would  proceed  to  collect  the  balance  of  the  purchase  money 
and  turn  it  over  to  him  in  settlement  of  his  commission  ac- 
count, but  afterwards  failed,  neglected  or  refused  to  do  so. 
It  is  unnecessary  to  cite  authority  for  the  proposition  that 
an  act  of  an  agent,  though  unauthorized,  may  subsequently 
be  ratified  and  the  principal  bound  thereby. 

On  the  second  proposition,  namely,  whether  the  right  to  de- 
mand of  defendant  the  balance  of  his  commissions  had  at 
the  time  of  the  action  accrued  to  plaintiff,  there  is  presented 
a  more  serious  question.      It  is  conceded  that  this  balance 
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has  not  been  collected  by  defendant,  and  this  in  violation  of 
its  promise  to  plaintiff  that  it  would  proceed  to  do  so.  That 
the  plant  of  Riley  Brothers,  after  the  delivery  of  the  ma- 
chinery sold  them  by  defendant,  was  pnt  in  operation,  is  fully 
proven,  and  that  the  balance  due  by  the  terms  of  the  contract 
had  matured  for  payment,  there  is  no  question.  Nor  is  the 
fact  of  their  solvency  in  any  way  questioned.  Moreover,  the 
evidence  is  that  they  were  entirely  solvent,  and  the  money 
collectible.  It  is  not  denied  that  plaintiff  repeatedly  demanded 
of  the  defendant  that  it  proceed  to  collect  the  balance  doe 
from  Riley  Brothers,  nor  that  the  latter  refused  to  do  so. 
Having  received  all  the  money  coming  to  it,  the  evidence 
shows  that  it  proposed  at  one  time,  if  plaintiff  would  in- 
demnify it  against  costs  that  might  be  incurred,  he  might 
make  use  of  defendant's  name  to  bring  an  action  against  Riley 
Brothers,  which  proposition  was  not  accepted,  it  seems;  at 
least  plaintitf  never  undertook  to  institute  and  prosecute  such 
action.  Certainly  the  obligation  did  not  rest  upon  him,  but 
upon  the  defendant,  by  the  force  of  its  contract. 

While  it  is  true,  as  a  general  rule,  as  argued  by  counsel 
for  defendant,  and  for  which  proposition  they  cite  numerous 
authorities,  that  a  broker  can  not  recover  compensation  In 
advance  of  the  contingency  on  which  he  htm  stipulated  in  his 
contract  such  compensation  should  depend,  in  this  ease  the 
payment  of  the  purchase  money  by  the  purchasers ;  yet  there 
is  a  verj-  important  exception  to  this  general  rule,  and  that 
is  when  the  broker  has  found  a  purchaser,  and  seller  and  pur- 
chaser have  entered  into  a  valid  and  binding  contract,  and 
the  broker  has  done  all  that  is  required  of  him  by  the  terms 
of  the  contract,  and  his  principal  refuses  to  enforce  his  con- 
tract against  the  purchaser  so  as  to  bring  about  the  con- 
tingency relied  on,  and  by  such  neglect  and  refusal,  or  by  sur- 
render by  the  vendor  of  his  rights,  the  broker  can  not  be  thus 
deprived  of  his  compensation.  Ilugitl  v.  Weekly,  64  W.  Va. 
210;  Bankers  },oan  Co.  v.  Spindle,  108  Va.  426;  Linton  v. 
Johnson,  81  W.  Va.  569.  These  eases  decide  generally  that 
when  a  broker  has  fully  performed  his  contract,  he  can  not 
be  deprived  of  his  compensation  by  the  failure  or  refusal  of 
the  seller  to  enforce  the  valid  and  binding  contract  entered 
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into  between  him  and  the  purchaser.  Cases  from  other 
states  in  point  on  this  proposition  are :  Pinkerton  v.  Hudson, 
113  S.  W.  35;  Grosse  v.  Cooley,  43  Minn.  188;  Wray  v.  Car- 
penter, (Colo.),  25  Am.  St.  Rep.  265. 

The  instruction  given  the  jury,  objected  to  by  both  parties, 
did  not  properly  state  the  law  o£  the  case,  but  as  it  was  more 
favorable  to  the  defendant  than  it  was  entitled  to,  and  it  was 
not  prejudiced  thereby,  we  are  not  disposed  to  disturb  the 
verdict  because  of  the  erroneous  instruction. 

Our  conclusion  is  to  affirm  the  judgment. 

Affirmed. 


CHARLESTON. 

Alex  Collet,  Adm'b.  v.  A.  L.  Calhoun. 

Submitted  October  25, 1921.     Decided  November  1,  1921. 

L.  ExEcuTOBs  AND  Aduihibtbatoks — Appointmem  in  Co%nty 
Where  Deceased  Did  Not  Die  or  Leave  Estate  Cannot  be 
Collaterally  Attacked. 

An  appointment  of  an  administrator  Id  a  county  In  which  the 
intestate  left  no  estate  anfl  did  not  reside  at  the  time  of  his 
death,  Is  not  void  and  cannot  be  collaterally  attaclied.  Al- 
thougli  voidable.  It  Is  treated  as  valid  and  allowed  full  opera- 
tion, until  vacated  or  .otherwise  abrogated,     (p.  400). 

2.  Same— /n  Adiuiniatrator'i  Action  to  Recover  Debt  Evidences 
of  Appraisal  Reguired  by  Statute  are  Properly  Adjaitted  in 
Edivence. 

In  the  trial  oC  an  action  by  an  administrator  to  recover 
money  due  the  estate  of  the  decedent,  evldencea  of  debt  bear- 
ing the  appraisal  endorsement  required  by  sec.  12,  ch.  85, 
Code,  are  properly  admitted  and  conatltute  eutOclent  proof  of 
appraisement,  even  though  the  appraisers  may  have  been  ap- 
pointed In  a  county  other  than  that  contemplated  by  law. 
The  place  of  appraisement  Is  not  of  the  aasence  of  the  statu- 
torf  requirement,     (p.  401). 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Alex  Colley,  administrator,  against  A.  L.  Cal- 
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boun.      Verdict  for  plaintiff  was  set  aside,  a  new  trial  award- 
ed, and  plaintiff  brings  error. 

Reversed,  and  judgment  for  plaintiff  on  verdict. 

Cecil  H.  Riley,  and  Litz  <&  Harman,  for  plaintiff  in  error. 
O,  h.  Counts,  for  defendant  in  error. 

POFFENBABOER,  JUDGE: 

The  argument  submitted  on  this  writ  of  error  tacitly,  if  not 
expressly,  admits  the  order  setting  aside  the  verdict  found  for 
the  plaintiff  and  awarding  the  defendant  a  new  trial,  of  which 
complaint  is  made,  stands  upon  the  assumption  of  invalidity 
of  the  plaintiff's  letters  of  administration  and  consequent 
lack  of  right  to  maintain  the  action  brought  by  him  for  re- 
covery of  money  due  the  estate  of  Wise  Robinson,  his  in- 
testate. 

He  took  out  his  letters  of  administration  in  the  cOunty  in 
which  Robinson  died,  Mercer  County,  but  it  is  urged  that 
the  permanent  residence  of  the  intestate  was  in  McDowell 
County.  Being  a  resident  of  McDowell,  he  went  to  Blue- 
field  in  Mercer,  for  treatment  in  a  hospital,  and  there  died 
two  or  three  weeks  later.  After  his  death  and  the  ap- 
pointment of  his  administrator,  the  documentary  evidence 
of  indebtedness,  constituting  the  basis  of  this  action,  was 
found  in  his  trunk  at  the  place  of  his  residence  at  the  time 
of  his  departure  for  Bluefield. 

Permanent  or  legal  residence  of  the  decedent  in  McDowell 
County  being  conceded  for  the  purposes  of  this  inquiry,  the 
appointment  was  not  void,  but  only  voidable,  and  cannot  be 
collaterally  attacked  or  assailed.  For  the  correctness  of 
this  holding,  it  suf^ces  merely  to  cite  the  following  decisions 
applying  the  principle  in  cases  dependent  upon  strikli^ly 
similar  facts  and  circumstances.  Tamblin  v.  Peck,  73  W. 
Va.  336 ;  Wells  v.  Simmons,  61  W.  Va.  105 ;  Findley  v.  Find- 
ley,  42  W.  Va.  381 ;  Stareher  v.  South  Fenn  OH  Co.,  81  W. 
Va.  587 ;  Cicerello  v.  C.  &  0.  By.  Co.,  65  W.  Va.  439 ;  AlUn 
V.  Linger,  78  W,  Va.  277.  An  appointment  of  an  adminis- 
trator by  the  county  court  of  a  county  in  which  the  decedent 
left  no  estate,  is  merely  voidable,  not  void  and  not  open  to  col- 
lateral attack.  Fisher  v.  Bassett,  9  Leigh  119;  Andrews  v. 
89  w.  v«. 
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Avory,  14  Gratt.  229.  These  tffo  decisions  stand  upon  facta 
o£  exactly  the  same  nature  as  those  involved  in  this  case. 
It  is  manifestly  both  unnecessary  and  improper,  to  inquire 
now  whether  the  appointment  is  voidable..  Being  unvacated, 
it  must  be  treated  as  valid,  for  the  purposes  of  this  case. 

The  evidence  of  the  indebtedness  sued  for^conBistA  of  three 
receipts  for  $160.00,  $50.00  and  $100.00,  respectively,  signed 
and  delivered  by  the  defendant,  as  evidence  of  the  receipt  of 
said  sums  tor  "safe  keeping."  All  of  them  were  appraised 
and  endorsed  agreeably  to  the  requirements  of  see,  12,  ch.  ■ 
85,  Code,  by  appraisers  appointed  in  Mercer  County.  As  the 
object  of  these  requirements  is  recorded  disclosure  of  the 
personal  estate  of  the  decedent,  for  state  taxation  and  other 
general  purposes,  the  place  of  the  appraisement  is  not  an  es- 
sential element  of  the  statute.  Such  disclosure  in  any  coun- 
ty, whether  the  one  in  which  the  property  is  or  not,  accom- 
plishes the  legislative  purpose.  If  a  note,  bond  or  other 
evidence  of  debt  sued  upon  is  shown  to  have  been  appraised 
by  appraisers  appointed  in  the  county  of  appointment  of  the 
administrator,  the  trial  court  cannot  consistently  be  required 
to  enter  upon  a  collateral  inquiry  as  to  the  regularity  of  the 
appraisement.  The  statute  itself,  in  express  terms,  dispenses 
with  necessity  of  proof  of  listing  beyond  the  endorsement 
of  the  appraisers.  . 

Payment  was  relied  upon  as  the  defense  and  some  evidencfl 
thereof  was  adduce<l,  but,  in  the  opinion  of  the  jury,  it  was 
insufficient.  It  included  what  purported  to  be  a  receipt  in 
full,  signed  by  Robinson,  but  the  genuineness  of  the  signature 
was  denied  and  a  letter  proved  to  be  in  the  handwriting  of 
Robinson  was  put  in  evidence  for  comparison.  As  the  jury 
found  for  the  plaintiff,  in  the  sum  of  $300.00,  they  evidently 
found  the  receipt  was  not  genuine.  All  of  the  apparent 
errors  committed  in  the  course  of  the  trial  were  to  the  pre- 
judice of  the  plaintiff,  not  the  defendant,  wherefore  they  af- 
forded no  ground  for  setting  aside  the  verdict. 

For  the  reasons  stated,  the  order  complained  of  will  he 
■   reversed,    the    verdict    reinstated    and    judgment  rendered 
thereon. 

Reversed,  and  judgment  for  plaintiff  on  verdict. 
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CHARLESTON. 

L.  E,  TiEBNEY  V.  United  Pocahontas  Coal  Company  et  als. 
Submitted  October  25,  1921.     Decided  November  1, 1921. 

1.  Appeal  and  Ebbor— Decree,  VnqueHioned  Unfit  After  Time  for 

Review,    Cofinot    be   Attailed    on   Appeal  from   Bubtewent 

Decree. 

An  appealable  decree  entered  in  a  cause,  nof  in  any  way  ques- 
tioned until  after  expiration  ot  the  period  ot  limitation,  can- 
not be  aBsalled  on  an  appeal  from  a  subaequent  decree  into 
wbicb  tt  bas  been  carried  as  a  baala  of  adjudication,  allowed 
after   expiration   of   sucb    period,     (p.  405). 

2.  Same— Wftere   Decree  Against  Several  Partiea  Sat  Been  Af- 

firmed, it  is  Error  in  Subtequent  Decree  in  Execution  of 

First  to  Relieve  Agalntt  Part  Only. 

If,  on  a  bill  seeking  relief  against  several  persons,  on  tlie 
ground  of  a  constructive  trust  or  constructlTe  fraud,  an  Inter- 
locurlory  appealable  decree  against  all  of  sucb  persons  bas 
been  entered  and  tben  affirmed  on  an  appeal,  it  is  erroneous. 
In  a  subEequent  decree  made  in  execution  of  tbe  first,  to 
grant  tbe  relief  sougbt  against  some  of  sucb  defendants  and 
not  against  the  others,  in  the  absence  ot  disclosure  of  error 
on  the  face  of  such  first  decree  and  subsequent  Impeach- 
ment (hereof,     (p.  105). 

3.  Evidence — Ordinarily  Approximation  is  the  Limit  of  Endeavor 

in  Ascertaining  Property  Values. 

Ordinarily,  approximation  Is  the  limit  of  endeavor  In  the 
aecertainment  of  values  ol  property,  and,  to  attain  that, 
it  ts  necessary  to  exclude  all  fanciful  and  purely  speculative 
elements  or  grounds  of  value,  as  determined  by  the  facte  ahd 
circumstances  of  any  given  case.     (p.  406). 

4.  Corporations — Tn  Atcertaining   Valne   of  Coal   Lease,    Trans- 

ferred in  Fraud  of  Btoekholders,  Seams  Jfot  Opened,  Corttain- 

ing    More    Coal    Than    Will    Probablv    6e    Worked    Pending 

Lease,  Properly  Excluded. 

In  the  ascertainment  of  the  value  ot  a  coal  lease  limited  In 
time  and  taken  upon  a  royalty  basis.  It  is  proper  to  exclude 
the  coal  in  seams  not  opened,  explored  nor  In  any  way  de- 
veloped In  the  first  half  of  tbe  term  of  the  lease,  there  being 
more  coal  in  the  one  seam  opened  and  worked  than  will 
probably  be  mined  within  the  potential  life  of  tbe  lease, 
(p.  407). 

89  W.   Va. 
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6.     BviDEKCE — Ettimated  Proflt  From  Operating  Mine  U  Sot  Dit- 

tinct  Item  of  Talue  of  Lease  to  be  Added. 

In  sncb  case,  the  estimated  profit  Irom  the  operation  of  th« 
mlDe  opened  under  the  lease  does  not  constttute  a  separate  and 
distinct  Item  of  value  to  be  added  to  that  of  the  property.  It 
1b  only  a  clrcumatance  tending  to  iprove  the  value  ol  the  learn, 
to  be  weighed  and  considered  with  other  evidence,     (p.  407). 

6.  Same — In  Determining  Value  of  Coal  Lease,  Evidence  of  Prao- 

Heal  'and  Experienced  Miners  Held  Controlling. 

In  view  of  the  uncertainty  ol  estimated  and  unearned  pro- 
fits of  an  equipped  and  operated  coal  lease,  extending  over  a 
long  future  period,  and  the  slt^btness  of  value  in  an  unequipped 
and  unoperated  coal  lease  taken  upon  the  royalty  basts,  usually 
at  ten  ceuts  per  ton,  the  evidence  of  practical  and  experienced 
coal  operators,  to  the  effect  that  the  value  of  such  a  lease  fully 
equipped  and  In  operation  Is  the  equivalent  of  the  value  of  the 
recoverable  coal  in  the  lease,  at  ten  cents  per  ton.  Is  controlling 
and  constitutes  a  sound  basis  of  Judicial  ascertainment  and 
declaration  of  value,     (p.  408). 

7.  CoBPORATioKS — In   Ascertaining   Talite  of  Coal  Lease,   Trflni- 

fared    in   Fraud    of   Minoritj/    Stockholderi,    Equipment    or 

Liguid  Assets  Should  Not  he  Added  and  Liabilities  ahoutd 

2iot  be  Deducted. 

In  the  absence  of  special  circumstances,  no  other  property 
of  the  owner  of  the  lease,  such  as  equipment  or  liquid  assets, 
should  be  added  to  such  value,  nor  should  the  liabilities  be  de- 
ducted  therefrom,     (p.  408). 

8.  Same — In  Ascertaining  Value  of  a  Coal  Lease  Transferred  ffl 

Fraud  of  liinority  Stockholders,  Coal  Subject  to  Haulage 

Charge  Equal  to  Royalty  Properly  Onvitted. 

If.  in  such  case,  part  of  the  coal  Included  In  the  leases,  ta 
subject  to  a  charge  for  haulage  through  another  property, 
equal  to  the  rbyaltf,  It  is  properly  omitted  In  such  estimation 
of  tonnage  value,     (p.  409). 

9.  Same— Tn  Ascertaining  Value  of  a  Coal  Lease  Transferred  in 

Fraud  of  Minority  Stockholders,  Funds  and  Property  Ac- 
cumulated by  Previous  Operations,  Not  Used  in  Conducting 
the  Lease,  Not  Considered, 

Funds  and  property  accumulated  by  previous  operations, 
constituting  undivided  profits,  and  not  necessarily  used  in  the 
conduct  of  the  mining  operations,  should  be  added  to  the 
tonnage  value.  In  the  ascertainment  o^the  entire  value  of 
such  property,     (p.  410). 

89  W.  T*. 
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10.  Saue — la  Atcertaining  Value  of  Coat  Lease  Transferred  in 

Frattd  of  Jffworiiy  BtockkoSdert,  Talue  of  Capital  Btoch  of 
Another  Corporation  Owmed   by   Operating  Company  Prop- 
erly Added  to  Tonnage  Valve. 
It  Is  proper  also  to  add  to  such,  tonnage  value  the  value  of 

capital  stock  of  another  corporation,  owned  by  the  operating 

company,     (p.  410). 

11.  Same— In  Ascertaining   By  Tonnage  Method  Value   of     Coal 

-  Lease  Transferred  in  Fraud  of  Minority  Stockholders,  De- 
ductions Not  to  be  Made  for  Lessee's  InabiHty  to  Mine  aTl 
the  Coal  tdthin  Life  of  Lease. 

Ic  seeking  the  value  of  a  coal  property,  by  the  tonnage 
value  method  above  described,  deductions  oF  tonnage  cannot  be 
made  upon  the  theory  of  inability  of  the  lessee  to  mine  all 
of  the  coal  within  the  life  of  the  lease,  because  the  mining 
capacity  of  the  lessee  Is  presumptively  variable  and  within 
his  own  control,      (p.  411). 

12.  Same— Jn  Adjudicating  Liability  to  Stockholders  of  Corpora- 

tions Taken  Over  at  Inadegwite  Prides,  Profits  from  Use  of 

Pi-opcrty  Added  to  Value  of  Dissenting  Stockholders'  Stock 

Should  J>e  Decreed. 

In  an  adjudication  of  liability  of  a  corporation  and  in- 
dividuals by  whom  It  was  formed,  to  stockholders  In  other 
corporations  taken  over  by  it,  at  Inadequate  prices  and  against 
the  will  of  such  stockholders,  it  Is  proper  to.  include  in  the 
decree,  a  sum  in  addition  to  the  value  of  the  stock  of  the 
dissenting  stockholders,  as  profits  derived  or  derivable  from 
the  use  of  the  property  so  wrongfully  taken  over,  measured' 
and  determined  br  the  legal  rate  of  interest  applied  to  the 
value  of  such  stock,     (p.  411). 

Appeal  from  Circuit  Court,  McDowell  County. 

Suit  by  L.  E.  Tiemey  against  the  United' Pooahoatas  Coal 
Company  and  others,  in  which  a  decree  was  modified  and  af- 
firmed on  appeal,  and  from  a  subsequent  decree  executing 
the  former  one  by  requiring  payments  of  money  by  the  United 
Pocahontas  Coal  Company  and  Worth  Kilpatrick  to  L.  E. 
Tierney  and  the  Plat  Top  National  Bank,  the  losing  parties 
appeal,  and  the  others  assign  cross-errors. 

Modified  and  affirmed. 

Malcolm  Jackson^  and  Anderson,  Strother,  Hughes  <£•  Curd, 
for  appellants. 
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French,  Eusley  &  Easley,  Sanders,  Crockett,  Wox  &  Sand- 
ers and  Russell  3.  Ritz,  for  appellee. 

POFFENBARGER,  JinNlB : 

Tbe  decree  constituting  the  basis  of  the  former  appeal  in 
this  cause  disposed  of  by  the  decision  reported  in  85  W.  Va., 
545,  was  interlocutory  and  appealable  only  because  it  settled 
tbe  principles  of  the  cause.  From  a  subsequent  decree  exe- 
cuting the  former  one,  by  requirements  of  payment  ot  large 
sums  of  money,  by  the  United  Pocahontas  Coal  Company  and 
Worth  Kilpatriek,  to  h.  E.  Tierney  and  the  Flat  Top  National 
Bank,  the  losing  parties  have  appealed  and  the  others  have 
cross- assigned  errors. 

For  some  reason  not  disclosed,  J.  A.  Armstrong,  Q.  C. 
Armstrong,  A.  Stone  and  A,  D.  Rice,  associates  of  Kilpatriek 
in  the  sales  of  the  properties  of  the  Zenith  and  Indian  Ridge 
coal  companies  to  the  United  Pocahontas  Coal  Company,  com- 
plained of  by  Tierney  and  the  Plat  Top  National  Bank,  were 
excluded  from  the  decree.  Right  to  any  decree  at  all  against 
the  United  Pocahontas  Coal  Company  is  denied  in  argu- 
ment, on  the  ground  that  it  was  a  purchaser  for  value  from 
the  other  two  companies  and  had  acquired  full  legal  and 
equitable  title  to  their  properties,  before  this  suit  was  in- 
stituted. But,  if  this  position  is  untenable,  then  it  is  urged 
that  the  decree  should  have  gone  against  the  two  Armstrongs, 
Stone  and  Rice  as  well  as  the  company  and  Kilpatriek.  The 
former  decree  adjudicated  liability  of  the  United  Pocahontas 
Coal  Company  and,  as  to  that  adjudication,  it  was  affirmed. 
Assault  upon  it  is  now  barred  by  lapse  of  time.  It  was 
tered  May  VI,  1919,  and  this  appeal  was  taken  from  another 
decree.  May  6,  1921.  The  limitation  is  one  year.  If  it 
had  not  been  appealed  from  and  affirmed,  time  would  pre- 
clude this  complaint.  Barbour,  Strdman  &  Herod  v.  Tomp- 
kins, 58  W.  Va.  572.  The  former  decree  may  be  interpreted 
as  having  Imposed  liability,  upon  the  ground  of  legal  or  con 
stnietive  fraud,  not  actual  fraud.  It  characterizes  the  tran 
saetioii  as  an  "illegal  and  unlawful  merger"  and  "a  fraud  on 
the  rights  and  holdings"  of  the  plaintiffs.  All  of  this  is  con- 
sistent with  the  theory  of  constructive  fraud.      In  such  cases, 
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equity  distributes  the  burden  among  those  guilty  of  the 
wrongful  act,  when  it  can  do  so  without  causing  undue  de- 
lay or  other  hardship.  Ckamberlayne  v.  Temple,  2  Band. 
384 ;  Janvrin  v.  Curtis,  63  N.  H.  312 ;  Brice  v.  Myers,  5  Ohio 
121;  Cornish  v.  Clark,  14  L.  R.  Eq.,  184.  In  the  absence  of 
an  adjudication  of  actual  fraud,  the  principle  or  theoiy  of  the 
former  decree  should  have  been  adhered  to.  As  to  the 
ground  of  liability,  no  new  evidence  has  been  taken,  where- 
fore it  remains  just  as  it  was  under  the  former  decree.  There 
is  personal  liability  upon  all  of  the  defendants,  but,  upon 
a  full  development  of  all  the  facts,  it  may  be  equitable,  as 
among  them,  to  require  ultimate  payment  of  the  entire 
amounts  of  the  decrees,  by  the  United  Pocahontas  Coal  Com- 
pany, since  it  took  over  all  the  property  in  question.  But 
no  cross-relief  among  the  defendants  has  been  asked,  and  we 
decide  nothing  as  to  any  supposed  right  thereto. 

Both  the  commissioner's  report  and  the  decree  fix  the  values 
of  the  properties  of  the  Zenith  Coal  and  Coke  Company  and 
the  Indian  Ridge  Coal  and  Coke  Company,  by  adding  to  the 
value  of  the  unmined  coal  in  their  leases  at  10  cents  per  ton, 
what  are  termed  miscellaneous  and  current  assets  and  the 
physical  values  of  their  plants,  and  then  deducting  their  lia- 
bilities. Tierney  and  the  bank  complain  of  the  omission  of 
the  coal  in  three  undeveloped  seams  of  coal  within  the  leases, 
estimated  by  a  witness,  ^  aggregating  over  11,000,000  tons. 
They  insist  also  upon  addition  of  nearly  $'2,000,000.00  for  the 
estimated  present  worth  of  profits  derivable  from  operation 
of  the  properties,  durin<r  the  potential  lives  of  the  leases.  For 
disallowance  of  these  alleged  elements  of  value,  they  excepted 
to  the  report  and  here  complain  of  the  overruling  of  their 
exceptions.  They  claim  the  decree  should  have  awarded 
Tierney  $224,242.20  instead  of  $72,813,40.  and  the  Plat  Top 
National  Bank  $81,723.43  instead  of  $27,259.54,  including  in- 
terest. On  the  other  hand,  the  appellants  complain  of  an 
allowance  of  too  much  tonnage  and  inclusion  of  miscellaneous 
and  current  assets  and  physical  plant  values.  They  also 
deny  liability  for  interest  and  charge  a  duplication  of  values 
in  one  instance. 

As  in  almost,  if  not  quite,  all  cases  of  ascertainment  of  prop- 
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erty  valnee,  approximation  ia  the  limit  of  endeavor  here.  To 
accomplish  a  reasonable  and  fair  approximation  upon  sach 
an  inquiry,  it  is  necessary  to  exclude  all  fanciful  and  purely 
speenlative  elements  or  grounds  of  value ;  and  the  facts  and 
circumstances  of  each  particular  case  must  be  allowed,  aa  a 
general  rule,  to  determine  the  character  of  the  elements  or 
grounds  of  value  set  up  and  relied  upon. 

Omission  of  the  coal  in  the  three  unworked  seams  was  mani- 
festly proper.  None  of  the  coal  was  owned  in  fee  by  the 
two  old  companies  merged  into,  and  consolidated  with  the 
new  one.  They  were  mere  lessees.  The  value  of  the  coal 
to  them  depended  upon  the  mining  and  marketing  thereof. 
It  did  not  belong  to  them.  They  were  to  pay  for  it  as  they 
should  take  it  out.  At  the  rates  at  which  they  had  been 
severing  and  removing  it,  there  would  have  been  no  occasion 
to  touch  any  of  the  three  omitted  seams,  within  the  potential 
lives  of  the  leases.  The  No.  3  seam  would  have  furnished 
more  coal  than  was  likely  to  be  mined,  and,  presumptively, 
the  expense  of  new  openings  iu  other  seams  would  not  be  in- 
curred under  such  circumstances.  As  use  of  the  omitted 
coal  was  improbable,  it  had  no  appreciable  value,  for  its  value 
was  to  be  fonnd  only  in  utilization  thereof. 

The  probability  of  profits  to  arise  from  the  operation  of 
the  properties  is  only  a  circumstance  indicating  their  value. 
Not  having  been  earned  and  being  dependent  upon  future 
conditions  and  contingencies,  they  cannot  be  accepted  as  con- 
stituting present  values  in  and  of  themselves.  Out  of  the 
income,  it  is  necessary  to  pay  the  royalties  and  operating 
and  marketing  expenses  and  return  the  principal  with  inter- 
est on  it,  in  the  case  of  the  purchase  of  such  property.  The 
subject  matter  of  the  purchase,  the  right  of  mining,  is  con- 
stantly depleted  by  the  operations,  and  ceases  to  exist  with 
the  exhaustion  of  the  coal  or  termination  of  the  lease.  Be- 
sides, it  is  impossible  to  say,  with  any  degree  of  certain^, 
what  per  cent,  of  profits  could  be  realized  from  mining  op- 
erations extending  over  periods  of  time  ranging  from  fifteen 
to  thirty-eight  years.  The  trial  court  limited  the  evidence 
of  probable  profits  to  its  proper  function,  namely,  reflection 
of  value  in  the  property  and  rights  of  the  companies. 
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Ordinarily,  a  mining  lease  under  which  nothing  has  been 
done,  no  entries  driven,  no  equipment  nor  facilities  installed, 
has  no  market  value.  It  imposes  an  obligation  fully  equiva- 
lent, by  way  of  reciprocation,  to  the  advantage  or  benefit  it 
confers.  It  alone  does  not  give  or  carry  a  value  equal  to  10 
cents  per  ton  for  all  the  coal  in  the  territory.  Generally,  it 
obligates  the  lessee  to  pay  about  that  much  for  his  privilege, 
but,  not  having  paid  it,  he  cannot  be  deemed  to  have  a  value 
in  his  privilege,  determinable  upon  that  basis.  According 
to  the  testimony  of  expert  coal  operators,  the  entire  plant 
consisting  of  the  lease,  machinery,  buildii^,  appliances,  op- 
erating capital  and  equipment  of  all  kinds,  is  worth  a  sum  of 
money  equivalent  to  10  cents  per  ton  for  all  of  the  coal  in  the 
lease.  A  prudent  operator  makes  his  equipment  correspond 
with  the  requirements  of  his  lease.  His  lease  without  equip- 
ment is  practically  valueless.  The  equipment  and  lease  taken 
together  have  value.  The  standard  of  value  adopted  allows 
something  for  the  mining  privilege  over  and  above  the  costs 
of'  equipment.  At  any  rate,  the  value  of  the  equipment  in 
these  cases  is  very  much  less  than  the  tonnage  value  of  the 
coal.  Properties  of  the  class  of  these  are  frequently  valued 
for  several  purposes  and  the  expert  witnesses  say  such  a 
property,  fully  equipped,  is  valued  at  a  sum  equal  to  the 
value  of  the  coal  at  10  cents  per  ton.  What  has  been  said 
makes  it  apparent  that  the  tonnage  value  and  the  value  of 
the  equipment  cannot  be  added.  To  do  so  would  include,  as 
the  larger  item,  what,  standing  alone,  has  no  value.  Of 
course,  the  value  found  on  the  tonnage  basis  is  not  exact  and 
it  may  not  be  closely  approximate,  but  is  one  that  Ls  recog- 
nized and  used  extensively  by  coal  operators,  in  transactions 
involving  questions  of  plant  values.  No  doubt,  they  use  it 
because  it  is  more  closely  approximate  than  one  obtainable 
in  any  other  known  way.  Nor  should  the  probable  profits  be 
added  to  the  tonnage  value.  Edward  Cooper,  an  experi- 
enced coal  operator,  covered  all  the  elements  of  value  in  the 
use  of  these  terms:  "The  profits  received  from  the  com- 
pany, that  is,  the  stockholders'  profits,  in  my  opinion,  would 
not  be  much  in  excess  of  the  profits  received  from  the  money 
recovered  from  an  out  and  out  sale  of  the  property  based  on 
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a  return  of  ten  cents  a  tonnf^e,  anless  you  re-iavested  the 
$1,300,000  in  like  property."  This  clearly  proves  he  did 
not  regard  future  profits  as  present  values  to  be  added  to 
the  tonnage  value.  J,  W.  Benry  who  participated  in  nego- 
tiations for  the  purchase  o£  the  properties  of  the  United  Po- 
cahontas Coal  Company,  embracing  a  great  deal  more  coal 
than  the  two  old  companies  had,  baaed  his  offers  of  $1,000,- 
000.00,  $1,200,000.00  and  $1,500,000.00,  made  at  different 
times,  on  probable  profits,  as  one  test,  and  on  tonnage  value, 
as  another.  No  price  was  based  upon  both  estimated  profits 
and  tonnage  combined.  And  then  the  highest  offer  was  less 
than  ten  cents  per  ton.  Of  course,  there  is  some  conflict  in 
the  evidence.  Tierney  and  the  bank  make  very  large  claims, 
founded  largley  upon  propositions  we  have  already  disap- 
proved. The  large  profits  made  in  other  mining  companies 
in  which  Mr.  Tierney  is  interested  do  not  disprove  the  sound- 
ness of  the  tonnage  rule  of  valuation.  They  are  variable  and 
subject  to  many  contingencies,  and,  as  has  been  stated,  they 
must  return  the  investment  with  interest  thereon,  besides 
paying  the  royalties.  Upon  these  principles  and  conclusions, 
it  becomes  necessary  to  eliminate  from  the  statements  of 
value,  the  items  designated  "Miscellaneous  and  current  as- 
sets" and  "Physical  value  of  plant,"  on  the  credit  side,  and 
the  item  designated  "Liabilities"  on  the  debtor  side.  They 
are  very  considerable  sums.  In  the  ease  of  the  Z^iith  Coal 
and  Coke  Co..  they  are,  respectively,  $65,004.17,  $221,810.75 
and  $113,992.33;  and.  in  the  ease  of  the  Indian  Ridge  Coal 
and  Coke  Co..  $241,551.99,  $201,941.25  and  $15,226.52,  re- 
spectively. But  for  a  deduction  the  trial  court  made  from 
the  tonnage,  this  would  make  the  tonnage  value  of  the  former 
company  $522,689.30  and  of  the  latter  $414,982.90.  Because 
the  coal  in  the  Burke.'^'  Garden  lease  of  the  Zenith  company 
is  subjected  to  a  double  royalty  charge  of  10  cents,  making 
the  total  20  cents,  one  charge  being  the  royalty  and  the  other 
a  charge  for  haulage  through  the  Pocahontas  Coal  and  Coke 
Company  property,  the  trial  court  deducted  the  tonnage  of 
the  Burkes  Garden  lease,  amounting  to  2,310,578,  leaving 
the  tonnage  of  the  Zenith  company,  for  valuation  purposes, 
at  2,916,315,  and  making  its  value,  exclusive  of  the  items  here 
89  w.  V*. 
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eliminated,  $291,631.50.  Tierney's  intererst  in  the  Zenith 
company  is  3.4%  of  its  value,  or  $9,915.47.  The  Indian  Ridge 
company  owned  9614%  of  the  stock  of  the  Zenith,  which,  cal- 
culated upon  its  tonnage  value,  amounts  to  $281,424.40.  This 
is  to  be  added  to  the  tonnage  value  of  the  Indian  Ridge  com- 
pany. But  there  is  still  another  addition  to  be  made  to  it. 
The  "Miscellaneous  and  current  assets"  item  in  that  account 
embraces  large  amounts  representing  undivided  profits  ac- 
crued from  previous  operation,  which  cannot  be  deemed  op- 
erating capital  covered  by  the  tonnage  valuation.  These 
amounts  are  cash  $49,290.94,  bills  receivable  $149,691.07  and 
real  estate  not  used  in  mining  operations  $26,405.31,  and  they 
make  an  aggregate  sum  of  $225,387.32.  The  total  Indian 
Ridge  company  valuation  is  $921,794.62,  made  up  of  ton- 
nage value,  $414,982.90,  cash  and  other  items  above  described, 
$225,387.32  and  percentage  of  Zenith  value,  $281,424.40.  Of 
this  amount,  Tieniey  is  entitled  to  2%  or  $18,43.^.89,  and  the 
Flat  Top  National  Bank  1 1/37^,  or  $12,290.59. 

In  addition  to  dividends  on  their  stock,  amounting  to  about 
6%,  Tierney  and  the  bank  obtain,  as  of  March  31.  1915,  sev- 
eral times  the  par  value  of  their  stock,  Tierney's  allowance 
on  account  of  his  Zenith  company  stock  amounts  to  more 
than  GOO'/i  and  those  made  to  him  and  the  bank  on  account 
of  the  other  company,  amount  to  more  than  1200^;  of  their 
stock  holdings.  On  the  basis  here  adopted,  the  plaintiffs  ob- 
tain results  about  as  favorable  as  those  indicated  in  Col.  Tier- 
ney's evidence  respecting  the  earnings  of  other  mining  eom- 
panies  in  the  Pocahontas  field,  ranging  from  650^;  to  1600%, 
over  periods  of  26  to  29  years  of  operation. 

There  is  no  duplication  in  the  addition  of  96Vii%  of  the 
value  of  the  Zenith  company  to  the  total  value  of  the  Indian 
Ridge  company,  for  the  latter  owned  that  much  of  the  former, 
and  Tierney  and  the  bank  were  entitled  to  their  percentages 
out  of  the  entire  value  of  the  Indian  Ridge  company,  and 
Tierney,  to  his  percentage  out  of  the  entire  value  of  the  Ze- 
nith. He  and  the  Indian  Ridge  company  practically  owned 
the  Zenith.  They  owned  all  of  its  stock  except  two  shares. 
Hence,  it  was  proper  substantially  to  divide  its  property  be- 
tween them. 

80  w.  v«. 
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Still  further  reductions  in  values  are  insisted  upon  by  the 
appellants.  Their  argument  is  that,  in  all  probability,  the 
coal  estimated  in  the  tonnage  would  not  have  been  mined 
under  the  leases,  since  the  mining  at  the  rate  maintained 
would  not  have  exhausted  it.  In  this  connection,  much  stress 
is  laid  upon  these  facts  t  the  leases  were  all  for  30  year  terms 
which,  in  the  cases  of  two  of  them,  had  run  for  15  years  and 
the  other  for  22  years;  one  of  them  carried  no  right  of  re- 
newal ;  and  the  other  two  were  renewable  for  30  years,  only 
upon  performance  of  conditions  which  had  already  been  omit- 
ted. The  tonnage  of  the  lease  having  no  renewal  privilege 
is  not  included  in  the  valuation.  As  to  the  other  leases,  the 
argument  assumes  what  has  not  happened  and  may  never  oc- 
cur. Performance  of  the  broken  conditions  may  be  waived. 
Ordinarily,  a  renewal  to  an  equipped  and  prosperous  com- 
pany already  operating  the  property  would  not  be  refused 
and  a  new  lease  executed  to  some  other  person  or  concern 
havii^  no  equipment,  so  as  to  interrupt  the  mining,  at  the 
risk  of  injury  and  damage  to  the  mine  and  loss  of  profits. 
Besides,  it  is  possible  greatly  to  increase  the  rate  of  mining, 
and  such  an  increase  may  be  assumed,  as  a  probability,  if 
found  to  be  necessary  as  a  means  of  preventing  loss  of  min- 
ing opportunity. 

If  one  taking  the  property  of  another,  converting  it  to  his 
own  use  and  realizing  a  profit  from  it,  is  not  chargeable  with 
damages  corresponding  to  the  value  of  the  use,  he  not  only  es- 
capes liability  for  full  compensation  to  the  injured  party,  but 
also  profits  by  his  own  wrong.  Here  the  defendants  may  be 
regarded,  upon  one  view  of  their  status,  as  having  wrongfully 
taken  and  used  the  property  of  the  plaintiffs  and  derived 
profit  from  such  use.  Upon  another,  they  are  constructive,  if 
not  actual,  trustees  using  and  deriving  profits  from  the  prop- 
erty. There  is  as  much  reason  for  requiring  them  to  account 
for  the  profits,  as  for  requiring  them  to  restore  the  property. 
It  may  not  be  accurate  to  call  such  compensation  interest,  but 
it  is  not  unfair  nor  unreasonable,  as  regards  them,  to  measure 
it  by  the  interest  rate  or  rule.  It  would  be  impossible  to  deny 
compensation  equivalent  to  interest,  under  the  circumstances 
here  disclosed,  consistently  with  our  decisions.  Cresap  t. 
8»  w.  v«. 
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Brown,  82  W.  Va.  467 ;  McCullougk  v.  Clark,  88  W.  Va.  22, 
106  S.  E.  61 ;  W.  Va.  Gas  Co.  v.  Fentress  Gas  Co.,  84  W.  Ta., 
448 ;  LuU  V.  WUliams,  84  W.  Va.  217.  The  element  of  profit 
accruing  to  the  wrongdoer  from  the  use  of  the  property 
always  imposes  interest.  In  Cross  v.  Cross,  4  Gratt.  258,  it 
was  held  that  one  holding  slaves  of  another,  not  in  a  fiduciary 
capacity,  was  not  chargeable  with  interest  on  estimated  hires. 
The  holding  would  no  doubt  have  been  different,  if  the  hires 
had  been  actually  collected.  Baird  v.  Bland,  5  Munf.  492.  It 
has  been  generally  held  in  Virginia,  under  the  statute  as  we 
have  it,  that  interest  will  not  be  allowed  upon  conjectural  and 
unliquidated  amounts.  Baird  v.  Bland,  cited ;  Boots  v.  Stone, 
2  Leigh  650 ;  Auditor  v.  Bugger  and  Foley,  3  Leigh  241 ; 
Stearns  v.  Mason,  24  Gratt.  484;  Gibson  v.  The  Governor,  11 
Leigh  600.  Some  of  these  decisions  deny  interest  because  of 
doubt  as  to  the  defendant's  liability  and  others,  on  account  of 
the  nature  of  the  liability  asserted.  In  this  cause,  there  has 
never  been  any  room  for  doubt  as  to  liability.  The  contro- 
versy has  been  limited  at  all  times  to  the  amount  of  the  liabil- 
ity. Nor  can  it  be  said  that  the  cause  of  action  sounded  in 
damages,  so  as  to  make  the  demand  an  unliquidated  one,  m 
the  sense  in  which  such  demands  are  sometimes  defined.  We 
are  clearly  of  ihe  opinion  that  interest  as  damages,  or  rendi- 
tion of  profits  realized  from  the  property  by  the  defendants, 
should  be  added  to  the  amounts -hereinbefore  ascertained  as 
the  sums  to  be  decreed.  Prom  the  accrual  of  the  right  of  ac- 
tion until  the  date  as  of  which  the  commissioner  made  up  his 
report,  five  years  and  ten  mouths  elapsed.  Interest  for  that 
period  amounts  to  35%  of  the  principal,  A  35%  addition 
makes  the  amounts  to  be  decreed  to  Tieriiey,  on  account  of 
his  Zenith  company  stock,  $13,-385.88,  and  on  account  of  his 
Indian  Ridge  company  stock,  $24,888.45,  total  $38,254.33 ;  and 
to  the  Plat  Top  National  Bank,  $16,592.30. 

The  decree  complained  of  will  be  so  modified  as  to  require 
payment  of  the  said  sums  of  $38,2.J4.33  to  L.  E.  Tierney  and 
$16,592.30,  to  the  Plat  Top  National  Bank,  respectively,  to- 
gether with  their  costs,  by  the  United  Pocahontas  Coal  Com- 
pany, Worth  Kilpatrick,  J.  A.  Armstrong,  G.  C.  Armstrong, 
A.  Stone  and  A.  D.  Rice,  with  interest  on  said  debts  from 
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January  31,  1921,  until  paid,  and,  as  so  modified,  it  will  be 
afiBrmed. 

Modified  and  affirmed. 


CHARLESTON. 

State  v.  Willabd  Mubfht, 
Submitted  October  25,  1921.    Decided  November  1, 1921. 

1.  WiTBEBSEB— No(  Error  to  Permit  Witness  to  Say  That  He  Had 

Uade  Entraiutticial  False  Btatement  at  Buooeitton  of  An- 
other Made  (»  DefertdanVa  Pretence. 

It  1b  not  error  to  allow  a  witnees,  who  has  made  an  extra- 
ludtclal  statement  wblcb  he  admits  wob  Id  conflict  with  the 
facte  within  hie  knowledge  at  the  time,  to  give  aa  a  reason- 
tor  such  untrue  statement  the  advice  given  blm  by  another 
partj  tn  the  presence  of  the  person  to  be  affected  therebr, 
where  it  appears  that  the  person  whose  Interest  may  be  at- 
tected  was  In  such  a  position  that  he  would  in  all  probablllt) 
have  overheard  the  advice  so  given  the  witness,     (p.  717). 

2.  SAMB—Refutal  to  Permit  Witness  to  A.n*weT  Qite*tion,  Where 

Answer  Has  Been  Prevtouslv  Oiven,  U  Not  Error. 

It  Is  not  error  to  refaee  to  permit  a  witness  to  answer  a 
question  riicltlng  Information  which  be  baa  given  In  answer  to 
a  question  previously  asked,     (p.  41S). 

3.  CBiuinAL  Law — JtefusaJ  to  Permit  Witness  to  Answer  Ques- 

tion in  Particular  Form,  Kot  Error,  When  Witness  is  Per- 
mitted to  Answer  In  Different  Fotth. 

It  Is  not  error  to  refuse  to  permit  a  witness  to  answer  a 
question  In  a  particular  form,  even  though  the  answer  thereto 
is  pertinent  to  the  ibquiry  being  conducted,  when  such  wit- 
ness is  permitted  to  answer  the  same  question  In  a  different 
form.     (p.  418). 

4.  Sahb— Ae/«*al  of  Misleading  /twtrucllon  Is  Not  Error. 

MlBleadlng  luBtmctions  should  not  be  given  upon  the  trial 
of  a  case,  amd  it  is  not  error  for  the  court  to  refuse  to  give 
an  iDstmction  the  only  effect  of  which  would  be  to  confuse  or 
mislead  the  jury.     <p.  419). 

ee  w.  v«. 
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5.  HotaciDB— Provocation  prom  B*Aden  PiuHon,  Beduoing  Homi- 

cide  to  Kantlauohter,  Must  Arise  from  PhyHcal  Injum  lit- 

flicted  or  Attempted. 

Provocation  tor  the  sudden  poMlon  which  will  reduce  ft 
homicide  to  voluntary  manBlaughter  must  ariM  trtaa  Bome- 
thlng  more  than  a  quarrel  or  altercation  which  consiata  of  a 
warm  contention  in  words  or  a  dispute  carried  on  with  heat  or 
anger.  Such  provocation  can  arise  only  from  a  phjvlcal 
Injury  Inflicted   or  attempted,     (p.  120). 

6.  Same — Refutal  of  Inslmction  that  Sufficient  Provocation  Might 

Arite  from  Sudden  PaaHon  to  Reduce  to  Voluntarj/  Xan- 

ilauffMer  Not  Error. 

It  la  not  error,  upon  the  trial  of  one  charged  with  murder,  to 
refuse  an  instruirtlon,  the  effect  of  which  would  be  to  tell  tha 
Jury  that  sufficient  provocation  might  arise  from  a  quarrel 
or  altercation  between  the  parties  for  a  sudden  paaBlon  which 
would  reduce  the  offense  to  voluntary  manslaughter.  (p. 
420). 

Error  to  Circuit  Court,  McDowell  County. 
Willard  Murphy  was  convicted  of  murder  in  the  second  de- 
gree, and  sentenced  to  the  penitentiary,  and  he  brings  error. 

Affirmed. 

Lite  (f-  Harman  and  Joseph  M.  Crockett,  for  plaintiff  in 
error. 

E.  T.  England,  Attorney  General  and  R.  A.  Blessing,  As- 
sistant Attorney  Genera!,  for  the  State. 

RiTZ,  President: 

By  this  writ  of  error  the  defendant  seeks  reversal  of  a  judg- 
ment sentencing  him  to  confinement  in  the  penitentiary  of  this 
state  rendered  upon  the  verdict  of  &  jury  finding  him  guilty  of 
murder  in  the  second  degree. 

Defendant  was  charged  with  the  murder  of  one  Harry 
Swain  on  the  firKt  day  of  May,  1920.  It  appears  that  the  de- 
ceased, Harry  Swain,  lived  in  Pocahontas,  Virginia,  some 
fourteen  or  fifteen  miles  from  the  residence  of  the  defendant 
in  McDowell  county,  West  Virginia,  and  that  on  the  first 
day  of  May,  1920,  Swain,  together  with  a  man  by  the  name 
of  Warburton,  came  to  McDowell  county  for  the  ostensible 
purpose  of  procuring  some  whiskey.     They  arrived  at  the 
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home  of  the  defeiidaiit  Murphy  about  one  o'clock  in  the  af- 
ternoon of  that  day.  Murphy  had  just  left  his  house,  but' 
observiiiir  these  men  stopping  there  he  returned,  and  Warbur- 
ton  and  ftwain  ate  dinner  at  Murphy's  house.  After  dinner 
Murphy,  Swain  and  Warburton,  tofjether  with  a  young  man 
by  the  name  of  John  Patterson,  went  up  the  creek  upon 
which  Murphy's  house  was  situate,  to  the  residence  of  Mrs. 
Joe  Freeman,  and  at  that  place  a  considerable  quantity  of 
whiskey  wan  procured  and  placed  in  a  handbag  carried  by 
Warburton.  After  leaving  the  Freeman  residence  upon 
their  return  it  was  suggested  that  they  have  a  poker  game. 
This  was  agreed  to  and  the  parties  entered  into  the  game.  It 
appears  that  Patterson  lost  what  money  he  had  in  a  very 
short  time  and  retired.  Before  this  happened,  however,  a 
young  man  by  the  name  of  Walter  Harman  appeared  upon 
the  scene,  and  took  part  in  the  game  for  a  short  time.  He, 
however,  soon  lost  what  money  he  had,  and  likewise  retired. 
Swain,  Warburton  and  Murphy  continued  to  play  until 
about  six  o'clock  in  the  evening,  at  which  time,  it  is  stated 
by  Warburton.  Murphy  had  lost  all  of  his  money,  while 
Murphy  states  that  he  had  lost  up  until  the  last  hand,  but 
that  on  the  last  hand  he  won  a  pot  having  in  it  something 
over  a  hundred  dollars,  which  practically  made  up  his  pre- 
vious losses.  Warburton  states  that  when  Murphy  discov- 
ered that  he  had  lost  all  of  his  money  he  asserted  that  the 
cards  which  were  being  used,  and  which  had  been  furnished 
by  Swain,  were  marked,  and  insisted  that  he  would  have 
his  money  back,  and  apparently  with  a  view  of  enforcing  his 
demand  pulled  his  pistol  from  its  holster  and  shot  Swain, 
the  bullet  enteriiig  Swain's  right  shoulder  and  passing  down- 
ward through  his  body,  coming  out  at  the  back  under  the 
left  shoulder  blade.  Warburton  says  that  after  this  shoot- 
ing Murphy  drew  the  pistol  upon  him,  and  that  he  told  Mur- 
phy that  he  might  have  whatever  money  he,  Warburton,  had; 
that  he  did  pull  out  his  money,  and  that  Murphy  took  $110.00 
of  it,  and  allowed  him  to  retain  four  dollars.  Murphy  does 
not  agree  with  Warburton  as  to  the  manner  in  which  the 
shooting  occurred.  He  says  that  when  the  last  hand  was 
placed,  and  it  was  discovered  that  he  had  the  highest  hand 
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both  Warburtoii  aud  Swain  attempted  to  secure  the  stakes, 
and  that  he  likewise  reached  for  the  pot  which  he  bad  won ; 
that  Swain  thereupon  shoved  him  away  with  his  left  hand 
and  reached  with  his  right  band  to  bis  hip  pocket ;  that  Swaiu 
continued  to  shove  him  away  from  the  place  where  they  were 
playing  until  he  had  gotten  back  to  a  point  where  he  could 
.  go  no  further  because  of  some  bushes  and  undergrowth,  and 
believing  that  Swain  was  attempting  to  pull  his  pistol  from 
his  pocket  for  the  purpose  of  shooting  him,  he  drew  his  pis- 
tol and  shot  Swain.  After  the  shooting  ifurphy  tired  his 
pistol  to  attract  the  attention  of  someone  with  a  view  of 
taking  the  wounded  man  to  a  doctor.  It  appears  that  two 
young  men  came  along  on  horseback  in  a  short  time,  and  the 
horse  of  one  of  these  young  men  was  secured  and  Swain 
placed  thereon,  and  Wnlter  Harman,  a  brother-in-law  of 
Murphy,  having  come  up  in  the  meantime,  got  on  the  horse 
with  Swain  and  took  him  to  Murphy's  house,  iiurjihy.  War- 
burton  and  the  owner  of  the  horse,  a  boy  by  the  name  of  Dil- 
lon, following  on  foot.  When  they  reached  Murphy's  house 
they  took  Swain  off  the  horse,  and  found  that  life  was  ex- 
tinct. He  was  then  placed  upon  the  ground  in  close  prox- 
imity to  the  house.  Warburton  says  that  Murphy  stated 
to  him  at  the  place  of  the  shooting.  "If  Swain  dies  you  die 
with  him,"  and  that  when  they  got  to  Murphy's  house  and 
found  that  Swain  was  dead,  in  answer  to  a  question  from 
Murphy  as  to  whether  he  knew  who  killed  Swain  he.  Warbur- 
ton. replied  that  he  did  not;  that  he  made  this  statement  in 
contradiction  to  the  fact  because  he  was  afraid  that  Murphy 
would  kill  him,  and  further  because  Murphy's  brother-in- 
law,  Walter  Harman,  who  was  present  at  the  time,  advised 
him  to  agree  with  any  statement  Murphy  made,  Warbur- 
ton desired  to  return  to  his  home  in  Virginia,  and  Murphy 
got  his  brother-in-law,  Walter  Harman,  to  escort  Warbur- 
ton across  the  line  into  Virginia,  the  means  of  conveyance 
being  the  horse  belonging  to  the  Dillon  boy  and  a  horse 
ownetl  by  Murphy,  Murphy  furnishing  Warburton  ten  dol- 
lars for  the  purpose  of  paying  expenses.  It  then  appears 
that  Murphy  went  to  the  home  of  his  brother  a  short  dis- 
tance away,  where  his  wife  and  family  were  at  the  time;  that 
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sometime  during  the  night  he  went  to  his  own  residence  and 
removed  the  body  of  Swain  to  a  secluded  place  in  the  woods, 
placed  it  behind  a  log,  and  covered  it  over  with  leaves  and 
other  debris.  Murphy  said  nothing  of  the  shooting  to  any- 
one ;  neither  did  his  brother-in-law,  Walter  Harman.  After 
Warburton  got  back  to  Pocahontas  he  informed  the  chief  of  po- 
lice of  that  town  of  the  occarrence,  and  went  with  an  officer 
to  the  town  of  Welch,  the  county  seat  of  McDowell  county, 
and  communicated  to  the  sheriff  information  as  to  the  homi- 
cide. The  sheriff  sent  a  posse  together  with  Warburton  to 
the  home  of  Murphy  on  the  night  of  the  third  of  May.  Early 
on  the  morning  of  the  fourth  this  posse  entered  Murphy's 
house  before  he  was  up  and  placed  him  under  arrest.  It 
appears  that  at  the  time  he  denied  that  he  knew  where 
Swain's  body  was.  He  says  that  the  reason  he  did  this  was 
because  he  did  not  want  his  wife  to  know  anything  about  the 
transaction.  A  short  distance  from  the  house,  however,  he 
told  the  officers  in  charge  of  him  that  he  would  take  them  to 
the  place  where  Swain's  body  was  secreted.  He  did  lead 
them  to  the  place  and  the  body  was  removed.  At  the  same 
time  he  also  gave  his  version  of  the  homicide.  He  was  in- 
dieted  in  the  Criminal  Court  of  McDowell  County,  and  on 
the  tenth  day  of  May,  1920,  placed  on  trial,  which  trial  re- 
sulted in  the  jury  finding  him  guilty  of  murder  in  the  second 
degree,  and  the  court  passing  sentence  upon  that  verdict. 
To  this  judgment  the  Circuit  Court  of  McDowell  County 
granted  a  writ  of  error,  but  upon  consideration  affirmed  the 
same. 

The  first  error  assigned  by  the  defendant  is  to  the  action 
of  the  court  in  sustaining  demurrers  to  two  pleas  in  abate- 
ment filed  by  him  which  charge  the  improper  constitution  of 
the  grand  jury  making  the  indictment.  Nothing  is  said  in 
argument  to  support  this  assignment  of  error,  nor  is  it  in- 
sisted upon  on  this  hearing.  Apparently  the  defendant's 
counsel,  upon  consideration,  deem  it  without  merit,  and  we 
concur  in  this  conclusion. 

The  action  of  the  court  in  permitting  the  witness  Warbur- 
ton to  testify  that  another  witness,  Walter  Harman,  told  him 
shortly  after  the  occurrence  to  agree  to  whatever  Murphy 
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said,  is  assigned  as  error,  for  the  allied  reason  that  the 
statement  was  not  made  in  the  presence  of  the  accused.  "We 
do  not  consider  this  statement  very  material  in  an;  event. 
Warburton  had  admitted  that  he  made  a  statement  that 
he  knew  nothing  about  the  homicide,  and  in  explanation  of 
this  statement,  which  was  in  conflict  with  the  tacts,  he 
stated  that  he  made  it  through  fear  and  because  Harman  told 
him  to  agree  with  whatever  the  accused  wanted.  The  ac- 
cused admits  in  his  testimony  that  Warburton  did  know  all 
about  the  homicide,  beiI^;  present  at  the  time,  and  it  is  en- 
tirely immaterial  whether  or  not  Warburton  made  any  ex- 
plantation  of  his  contradictory  statement.  But  the  ground 
of  the  objection  is  not  well  taken  in  any  event,  as  it  appears 
from  the  testimony  of  Warburton  that  the  accused  was  pres- 
ent and  within  three  or  four  steps  of  Harman  when  he  made 
the  statement,  and  while  the  witness  says  it  was  not  made  in 
a  loud  tone  of  voice,  still  it  would  be  almost  inconceivable 
that  such  a  statement  could  be  made  under  such  circum- 
stances without  it  being  heard  by  one  so  close  to  the  par^ 
making  it.  It  is  true  Murphy  says  he  did  not  hear  it,  and 
Harman  says  he  did  not  make  it,  but  if  it  be  considered  that 
it  is  at  all  material  in  the  case,  the  fact  of  whether  it  was 
made,  or  whether  Murphy  heard  it,  was  for  the  jury. 

The  defendant  also  assigns  as  error  the  action  of  the  court 
in  refusing  to  allow  him  to  answer  the  following  question 
propounded  by  his  counsel;  "At  the  time  you  shot,  as  you 
have  testified  to,  did  you  think  you  were  in  danger  of  death 
or  great  bodily  harm  at  the  hands  of  Harry  Swain  or  War- 
burton 1 ' '  There  is  nothing  in  this  assignment  of  error.  The 
court's  action  in  refusing  to  permit  the  witness  to  answer  the 
question  wa.s  evidently  Based  upon  the  fact  that  it  was  lead- 
ing and  su^estive,  and  the  further  fact  that  the  accused  had 
already  stated  why  he  fired  the  fatal  shot.  In  answer  to  a 
question  theretofore  asked  him  by  his  counsel  as  to  why  he 
shot  8wain,  he  replied,  "Simply  because  I  thoi^ht  he  was 
going  to  shoot  me,"  There  was  no  error  in  the  court  refus- 
ing to  allow  him  to  again  give  his  reason  for  shooting  the 
deceased. 

It  is  likewise  assigned  as  error  that  the  court  refused  to 
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allow  the  defendant  to  state  that  he  was  oa  a  h^her  elera- 
tion  tlian  the  deceased  at  the  time  he  fired  the  fatal  shot.  It 
is  contended  that  the  answer  to  this  qneation  would  he  very 
material  in  view  of  the  fact  that  the  bullet  catered  at  the  top 
of  the  right  shoulder,  and  ranged  downward  throagh  Swain's 
body,  indicating  that  the  pistol  from  which  the  shot  was 
fired  most  have  been  held  above  Swain's  right  shoulder. 
This  condition,  of  course,  made  it  very  important  to  show 
the  relative  positions  of  the  parties  at  the  time,  particularly 
in  view  of  the  accused's  reliance  upon  self  defense,  and  if 
the  court  had  refused  to  allow  the  defendant  to  give  his  ver- 
sion of  the  relative  positions  of  the  parties,  and  the  eondi- 
ti(m  of  the  ground  at  the  scene  of  the  tragedy,  it  would  have 
been  error.  Upon  examining  the  record,  however,  we  find 
that  while  the  court  reftised  to  allow  him  to  answer  the  ques- 
tion about  which  complaint  is  made,  he  did  permit  and  direct 
the  witness  to  answer  a  question  In  which  he  was  asked  to  de- 
scribe the  ground  at  the  place  of  the  occurrence,  and  how  he 
and  the  accused  were  standing,  and  in  answer  to  this  question 
he  did  fuUy  elucidate  this  point.  The  accused  had  the  ad- 
vantage of  everything  that  he  would  have  had  had  he  been  al- 
lowed to  answer  the  particular  question  about  which  com- 
plaint is  made. 

It  is  likewise  objected  that  the  court  refused  to  allow  the 
defendant  to  testify  as  to  whether  or  not  there  was  any  per- 
sonal feeling  or  grudge  of  any  kind  existii^  between  him  and 
the  deceased  at  the  time  of  the  tragedy.  We  find  from  an 
examination  of  the  record  that  the  accused  did  testify  that 
there  was  no  trouble  or  feeling  of  any  kind  existing  between 
him  and  Swain  previous  to  the  time  of  the  occurrence.  It  is 
true  the  court  sustained  an  objection  to  the  question  in  the 
form  in  which  it  was  first  propounded,  but  counsel  imme- 
diately propounded  it  in  a  different  form  and  elicited  the 
answer  desired. 

The  action  of  the  court  in  refusing  to  give  to  the  jury  the 
following  instruction  ofiFered  on  behalf  of  the  accused  is  also 
assigned  as  error.  "The  court  instructs  the  jury  that  the 
fact  that  the  defendant  hid  or  concealed  the  body  of  deceased 
cannot  be  considered  by  them  in  aggravation  of  the  ofiFeose 
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with  which  he  is  charged."  This  instruction  could  not  have 
been  of  any  assistance  to  the  jury  in  reaching  a  correct  con- 
clusion upon  the  matters  submitted  to  tbem  for  decision.  It 
tells  the  jury  that  the  fact  that  Murphy  hid  the  body  of 
Swain  could  not  be  considered  in  aggravation  of  the  offense 
with  which  Murphy  was  charged.  The  ofFense  charged  in 
the  indictment  is  murder  in  the  first  degree,  and  of  course  it 
would  be  very  difficolt  to  aggravate  an  offense  of  that  char- 
acter. But  even  if  it  be  said  that  the  indictment  also  charges 
the  various  degree  of  homicide  recc^nized  by  the  law,  and 
that  this  instruction  was  meant  to  apply  to  those  lower  than 
murder  in  the  first  degree,  the  query  naturally  arises,  to 
which  one  is  it  intended  to  apply  T  This  evidence  was  admis- 
sible as  characterizing  the  acts  of  Murphy.  His  conduct  in 
hiding  the  body  of  his  victim  was  the  result  of  mental  re- 
action from  the  occurrence  in  which  he  had  theretofore  re- 
cently engaged,  and  the  mental  attitude  of  a  party  during  a 
particular  transaction  is  frequently  accurately  reflected  by 
his  subsequent  conduct.  No  purpose  could  have  been  ac- 
complished in  giving  this  instruction  except  to  confuse  the 
jury,  and  perhaps  indicate  to  them  that  in  the  opinion  of 
the  court  the  fact  that  the  body  was  concealed  by  the  ac- 
cused immediately  after  the  occurrence  was  of  no  weight. 

The  court's  refusal  to  give  the  following  instruction  is 
also  assigned  as  error:  "The  court  instructs  the  jury  that, 
although  you  may  believe  from  the  evidence  in  this  case  that 
at  the  time  the  defendant  fired  the  shot  resulting  in  the  death 
of  Harry  Swain,  he  the  defendant,  was  not  justified  in  so  do- 
ing in  self-defense,  yet  if  you  further  believe  from  the  evi- 
dence that  at  the  time  of  firing  the  shot  the  defendant  and 
the  said  Swain  were  in  a  quarrel  and  altercation,  that  the  act 
was  done  by  the  defendant  in  passion  and  heat  of  blood  on 
sudden  provocation,  then  you  cannot  find  the  defendant  guilty 
of  any  offense  higher  than  voluntary  manslaughter."  This  in- 
struction attempts  to  give  to  the  jury  the  law  governing  vol- 
untary manslaughter,  and  it  will  be  noted  that  it  tells  the 
jury  that  if  Swain  and  the  acctised  were  in  a  quarrel  and  al- 
tercation, and  that  the  shooting  was  done  by  the  defendant  in 
passion  and  beat  of  blood  on  provocation,  he  would  only  be 
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guilty  of  voluntary  manslaughter.  The  iusttuction  does  not 
tell  the  jury  what  provocation  will  reduce  a  homicide  to  vol- 
untary manslaughter  except  ioferentially.  By  necessary  in- 
ference it  does  say  that  if  the  accused  was  provoked  into  a 
sudden  passion  by  a  quarrel  or  altercation  in  which  he  and 
the  deceased  were  engaged,  that  would  reduce  the  shooting  to 
voluntary  manslaughter.  It  is  quite  well  established  that 
no  provocation  arising  from  mere  words,  however  violent  or 
insulting,  would  reduce  a  homicide  to  voluntary  manslaughter. 
State  V.  Crawford,  66  W,  Va.  114,  and  authorities  there 
cited.  There  must  be  iome  actual  affray,  some  physical  en- 
counter which  excites  passion  to  constitute  such  provocation. 
If  the  court  bad  given  this  instruction  he  would  have  said  in 
effect  to  the  jury  that  anger  or  passion  arising  from  a  quar- 
rel or  altercation  which  consists  of  nothing  more  than  a  con- 
tention by  words  may  be  sufficient  provocation  to  reduce  a 
homicide  from  murder  in  the  first  or  second  degree  to  volun- 
tary manslaughter.  In  this  case  the  vice  of  such  an  instruc- 
tion is  apparent.  According  to  the  testimony  introduced  by 
the  state,  there  was  no  affray  or  physical  encounter  between 
the  parties,  nothing  more  than  some  contention  by  words,  en- 
tirely insufficient  to  furnish  provocation  for  a  sudden  passion 
which  would  reduce  the  offense  to  voluntary  manslaughter, 
but  the  effect  of  this  instruction  would  have  been  to  tell  the 
jury  that  this  contending  by  words  might  furnish  such  provo- 
cation. 

Upon  the  whole  case  it  appears  that  the  accused  has  had  a 
fair  and  impartial  trial  before  the  tribunal  constituted  by 
law  for  that  purpose,  and  we  see  no  reason  for  disturbing  the 
judgment  complained  of.     It  is,  therefore,  affirmed. 

Affirmed. 
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CHARLESTON. 

ToNEY  Camicia  et  al  v.  S.  M.  Iafollo. 

Submitted  October  25, 1921.    Decided  November  1, 1921. 

ADJomrao  LAHimwniiBB — Owner  May  Not  Save  Damage  from  Ad- 
joining Owner  for  Misrepresentation  as  to  Bo»nCarv  Where 
Hot  Knowinglv  False. 

The  owner  of  a  cHy  lot  c&ouot  recover  trtm  an  adjoining 
owner  damages  suBtalned  by  him  by  reason  of  a.  miatake  In 
locating  his  building,  because  of  a  representation  made  by 
ancli  adjoining  owner  as  to  the  correct  location,  of  his  lot, 
where  It  appears  that  snch,  repreeentatlon  was  not  knowingly 
false,  and  tbat  such  Injnred  party  had  equal  or  superior  In- 
formation to  the  one  making  the  representation. 

Error  to  Circuit  Court,  McDoweU  County. 

Action  by  Toney  Camicia  and  others  against  S.  M.  lafollo. 
Directed  verdict  and  judgment  for  the  defendant,  and  the 
plaintiffs  bring  error. 

Afirmed. 

D.  J.  F.  Stroiher  and  Sirother,  Taylor  tfe  Taylor,  for  plain- 
tiffs in  error. 
G.  W,  Howard  and  Litz  &  Harman,  for  defendant  in  error. 

RiTZ,  President: 

Plaintiffs  by  thifl  action  seek  to  recover  from  the  defend- 
ant damages  sustained  by  them  because  of  an  all^^  false 
representation  made  by  the  defendant  as  to  the  location  of 
plaintiffs'  lot  situate  in  the  city  of  Welch.  Upon  a  trial  of 
the  case  the  court  below  directed  a  verdict  in  favor  of  the  de- 
fendant, and  rendered  a  judgment  of  nH  capiat  thereon,  to 
review  which  this  writ  of  error  is  prosecuted. 

Plaintiffs  were  the  owners  of  a  lot  situate  in  the  city  of 
Welch,  in  McDowell  county,  and  fronting  30  feet  on  McDow- 
ell street.  The  defendant  owned  a  lot  adjoining  that  of  the 
plaintiffs,  fronting  35  feet  on  McDowell  street,  the  parties  ac- 
qnirii^  their  lots  about  the  same  time  from  the  same  party. 
Adjoining  the  lot  of  the  defendant,  on  the  side  opposite  that 
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apOQ  Trhich  the  plaintiffs'  lot  lies,  was  a  lot  owned  hy  an- 
other party,  apon  which  was  erected  a  baildii^.  Shortly 
after  the  purchase  of  these  lots  hy  the  parties  the  plaintiffs 
desired  to  erect  a  bnilding  upon  their  lot,  and  empl(^ed  a 
eontraetor  for  the  purpose.  The  defendant  also  desired  to 
erect  a  building  on  his  lot  about  the  same  time.  For  the 
purpose  of  fixing  the  location  of  their  lot  the  plaintiffs  went 
upon  the  ground  with  their  contractor,  the  defendant  also 
being  present,  and  upon  inquiry  made  of  the  defendant  were 
informed  that  he  owned  35  feet  next  to  the  other  adjoining 
owner,  and  that  the  building  upon  the  adjoining  lot 
was  on  the  line.  The  parties  thereupon  measured  35  feet 
from  this  building  as  the  lot  belonging  to  the  defendant,  and 
then  laid  off  the  next  30  feet  as  the  lot  belonging  to  the  plain- 
tiffs. The  eontraetor  thereupon  proceeded  to  make  the  exca- 
vation and  erect  the  building  upon  this  30  feet.  About  the 
same  time  the  parties  decided  that  it  would  be  advantageous 
to  have  an  alley  way  between  their  buildings,  and  that  inas- 
much as  the  defendant  had  a  35  foot  lot,  and  the  plaintiffs 
one  only  30  feet  in  width,  an  alley  way  of  5  feet  should  he 
taken  off  of  the  defendant's  lot  on  the  side  next  to  the  lot  of 
the  plaintiffs.  It  was  agreed  that  the  plaintiffs  should  pay  to 
the  defendant  the  sum  of  $215.00  for  a  strip  two  and  one-half 
feet  wide  off  of  his  lot.  They  did  pay  this  sum  to  the  defend- 
ant, and  the  parties  executed  a  deed  by  which  the  defendant 
conveyed  to  the  plaintiffs  two  and  one-half  feet  off  of  his  lot 
upon  the  side  next  to  the  lot  of  the  plaintiffs,  and  further  ded- 
icated another  two  and  one-half  feet  for  use  as  an  alley,  and 
for  light  and  air,  and  the  plaintiffs  in  the  same  deed  dedi- 
cated the  two  and  one-half  feet  thus  conveyed  to  them  to  the 
same  purposes.  Each  of  the  parties  proceeded  to  erect  build- 
ings 30  feet  wide  and  four  stories  high  upon  the  lots  as  lo- 
cated as  aforesaid,  leaving  a  5  foot  alley  way  between  the 
two  houses.  Sometime  after  the  buildings  were  completed 
the  city  of  Welch,  the  owner  of  the  lot  adjoining  the  lot  of  the 
plaintiffs  on  the  side  opposite  that  upon  which  plaintiffs'  lot 
adjoined  the  lot  of  the  defendant,  desired  to  erect  a  building 
upon  its  lot.  It  entered  into  an  arrangement  with  the  plain- 
tiffs by  which  it  purchased  a  half  interest  in  the  plaintiffs' 
89  w.  v«. 


424  Camicia  v.  Iapollo  [Nov.  1921 

brick  wall  with  right  to  vse  the  same  as  one  of  the  walls  of  its 
building.  This  was  done  apon  the  assumption  that  this  wall 
was  upon  the  lot  of  the  plaintiffs,  and  abutted  upon  the  prop- 
erty line  between  them  and  the  said  city.  Preparatory  to 
beginning  the  erection  of  a  building  the  city  sent  its  engi- 
neer upon  the  ground  to  locate  its  lot.  This  engineer  as- 
certained that  instead  of  the  wall  of  the  plaintife'  building 
being  upon  their  land,  it  was  upon  the  land  belot^ing  to  the 
city,  and  that  the  said  city  was  the  owner  of  23%  inches  of 
the  land  occupied  by  the  plaintiffs'  building.  Upon  making 
this  discovery  the  city  notified  the  plaintiffs  who,  thereupon, 
employed  an  engineer  to  definitely  locate  their  lot.  This  en- 
gineer went  upon  the  ground  and  determined  that  the  result 
of  the  survey  made  by  the  city's  engineer  was  correct.  The 
plaintiffs  and  the  said  eity  thereupon  entered  into  negoti- 
ations for  an  adjustment  of  this  difficulty,  which  resulted  in 
the  eity  conveying  to  the  plaintiffs  the  23%  inches  of  land  be- 
longing to  it,  and  upon  which  the  building  of  the  plaintiffs 
had  encroached,  and  provided  in  this  deed  between  the  par- 
ties that  the  wall  should  be  a  party  wall.  The  plaintiff  paid 
to  the  city  in  securing  this  settlement  of  the  difficulty  the  sum 
of  $1581,50,  and  they  thereupon  broi^ht  this  suit  against  the 
defendant  seeking  to  recover  from  him  this  amount,  upon  the 
theory  that  the  mistake  which  they  made  in  locating  their 
building  was  due  to  the  false  statement  made  by  him  as  to 
where  his  lot  commenced. 

The  evidence  in  the  ease  makes  it  very  apparent  that  the 
parties  to  this  suit  had  the  same  means  of  knowledge  as  to  the 
true  location  of  their  lots.  They  each  purchased  their  prop- 
erty from  the  same  vendor  at  about  the  same  time,  and  the  in- 
quiry of  the  plaintiffs  directed  to  the  defendant,  it  clearly  ap- 
pears, was  more  for  the  purpose  of  ascertaining  the  width  of 
the  lot  owned  by  the  defendant  than  for  any  other  purpose. 
It  is  true,  the  plaintiff  who  conducted  the  building  operations 
states  that  the  defendant  said  to  him  that  he,  the  defendant, 
owned  35  feet  from  the  building  upon  the  adjoining  lot. 
Other  witnesses  who  were  present  at  the  transaction,  indud- 
itig  the  contractor,  state  that  the  defendant's  statement  was 
that  he  owned  35  feet  next  to  the  lot  of  the  adjoining  owner. 
99  w,  va. 
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The  plaintiff  oonduetiug  the  traaeaction  further  states  that 
he  waa  informed  at  the  time  by  the  owner  of  the  buildii^  on 
the  lot  adjoining  the  lot  of  the  defendant  that  his  building  waa 
on  his  property  line ;  that  he  knew  this  because  he  had  had  hia 
lot  located  by  a  surveyor  when  he  erected  the  building.  It 
therefore  appears  that  not  only  did  the  plaintiffs  have  the 
same  knowledge  that  the  defendant  did  as  to  the  true  location 
of  their  lot,  but  they  had  superior  knowledge.  The  testimony 
makes  it  quite  clear  that  the  only  representation  made  by  the 
defendant  to  the  plaintiffs  was  that  his  lot  was  35  feet  wide, 
and  this  is  the  way  the  plaintiffs  understood  it.  There  may 
be  cases  in  which  a  party  will  be  held  liable  in  an  action  for 
fraud  and  deceit  for  false  and  fraudulent  representations 
made  by  him  as  to  the  location  of  property  which  another  is 
purchasing  or  dealing  with,  but  in  order  to  hold  one  liable 
under  these  circumstances  it  must  appear  that  the  parties  did 
not  have  equal  means  of  information  in  regard  to  the  matter 
about  which  the  representation  is  made,  that  the  representa- 
tion was  relied  upon  by  the  party  claiming  damages  by  rea- 
son thereof,  and  that  the  same  was  false  in  fact.  12  K.  C.  L. 
title  "Fraud  and  Deceit"  §§  40  and  134;  Ballard  v.  Ly(ms 
114  Minn.  264,  131  N.  W.  320,  38  L.  R.  A.  (N.  S.)  301  and 
note ;  Bostwick  v.  Lewis,  1  Day,  250,  2  Am.  Dec.  73  and  note 
Silver  v.  Prosier,  3  Allen  382,  81  Am.  Dec.  662 ;  Lawstm  v. 
Vernon,  38  Wash.  422,  80  Pac.  559,  107  Am.  St.  Rep.  880, 
As  before  stated,  in  this  case  it  appears  that  the  plaintiffs 
not  only  had  equal  means  of  knowledge  with  the  defendant 
as  to  the  location  of  their  lot,  but  had  superior  means  of 
knowledge  upon  which  they  relied,  and  this  being  true  the 
court  below  did  not  err  in  denying  the  recovery  upon  this 
ground. 

There  is  a  matter  complained  of  in  the  declaration  as  to 
which  the  plaintiffs  are  entitled  to  some  relief.  It  is  shown 
that  because  of  this  incorrect  location  of  the  buildings  erected 
by  the  parties  on  their  lots  the  five  foot  alley  way,  instead  of 
being  entirely  upon  the  35  foot  lot  of  the  defendant  is  located 
partly  upon  the  lots  of  each  of  the  parties,  23%  inches  thereof 
being  upon  the  original  30  foot  lot  of  the  plaintiffs,  and  the  re- 
mainder upon  the  lot  of  the  defendant.    The  result  of  this  is 
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that  the  plaintiffs  did  not  get  the  2%  feet  of  land  which  the 
defendant  undertook  to  convey  to  them.  They  have  the  title 
to  it,  but  the  defendant  has  constructed  his  building  bo  as  to 
cover  23%  inches  of  it.  Can  compensation  be  made  to  the 
plaintiffs  in  this  suit  for  this  23%  inches  of  landT  To  do  so 
would  necessarily  leave  the  title  to  the  land  in  them,  and  also 
give  them  back  the  money  which  they  paid  for  it.  Of  course, 
under  the  eiremnstances  shown  by  the  evidence  in  this  case 
the  plaintifb  are  in  all  probability  estopped  to  evict  the  de- 
fendant from  the  23%  inches.  The  parties  built  their  build- 
ings, eacl  believing  that  he  was  on  his  own  land,  and  a  court 
of  equity  vould  in  all  probability  relieve  the  defendant  againsl 
the  effect  of  his  conveyance  aa  to  the  23%  inches  now  occu- 
pied by  him,  upon  his  makir^  compensation  to  the  plaintiffs 
therefor.  But  that  relief  cannot  be  granted  in  this  suit 
If  the  parties  cannot  adjust  the  difBcnlty  themselves,  a  court 
of  equity  must  be  appealed  to  where  the  interest  of  all  of  the 
parties  may  be  protected. 

We  find)  no  error  in  the  judgment  complained  of,  and  the 
same  is  affirmed. 

APrmed. 


CHARLESTON. 

Guy  p.  Waldron  v.  Garland  Pocahontas  Coal  Co. 

Submitted  October  25,  1921.    Decided  November  8,  1921, 

1.  Death — Contributory  ytgligenne  oj  Father  Oontenttng  to 
Deceaiei  Eon's  Bmplotment  in  Mine  Held  <)iiestion  for 
Jvrv- 

If  a  father  consents  to  the  employment  ol  hie  son,  under  16 
years  of  age,  In  a  coal  mine,  or,  after  the  son  Is  emploj^ 
therein,  he  acquiesces  In  and  agrees  to  the  continued  employ- 
ment, and,  afterwards,  the  son  vhlla  so  employed,  is  killed  by 
an  accident  arising  from  one  of  the  ordtnaiy  rIBks  of  the 
employment,  the  contrlbatory  negligence  of  the  father  In 
consenting  to  the  employment,  or  In  acquiescing  therein  after 
the  employment,  will  prevent  recovery  of  damages  for  hla  sole 
benefit  against  the  coal  mining  company;  but  If  there  Is  a 
8»  W.  v«. 
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eerious  and  subBtanttal  conflict  In  tbe  eTldence  as  to  whether 
the  father  did  in  fact  agree  to  or  acquiesce  In  the  unlawful 
employment,  It  becomes  a  queetlon  for  the  Jury.     (p.  428). 

2.     liABTEB  AND  Sebvart — Relation  of  Independent  Contractor  Held 

Not  Created. 

Whether  a  person  performing  work  for  another  Js  an  Inde- 
pendent contractor  depends  upon  a  consideration  of  the  con- 
tract of  employment,  the  nature  of  the  bnelnesB,  the  eircom- 
Btances  under  which  the  contract  was  made  and  the  work  was 
done.  And  If  It  appears  that  the  owner  of  the  buslnesB  re- 
tains general  control  of  the  premfbes  irtiere  the  work  Is  being 
performed,  and  has  power  to  direct  when  It  shall  be  perform* 
ed,  furnishes  part  of  the  equipment,  does  a  portion  of  the 
work  himself  necessary  for  the  continuance  of  the  work  to  be 
done  under  the  contract,  pays  the  contractee  a  stipulated  price 
per  square  yard  of  the  work  performed,  and  that  there  ts  no 
fixed  time  for  the  termination  of  the  contract,  the  relation  of 
Independent  contractor  Is  not  established;  although  the  con- 
tractee under  such  contract  employs  and  discharges  his  em 
ployees  on  the  work,  and  pays  them  out  of  the  money  he  de- 
rives from  the  contract,     (p.  432). 

33.    SAiffi—Betetion  of  Independent  Contractor  tfuat  be  Proved  bp 
JflTte  0  toner. 

To  avoid  liability  for  personal  Injuries  to  an  employee  in  a 
coal  mJne,  on  the  ground  that  the  work  therein  at  which  the 
employee  was  injured  vae  being  done  under  contract  by  an 
independent  contractor,  and  that  therefore  the  relation  of 
master  and  servant  did  not  exist  between  the  Injured  person 
and  the  mine  owner  and  operator,  it  is  Incumbent  on  the  mine 
owner  to  prove  alt  the  tacts  and  circumstances  necessary  to 
establish  that  the  work  was  being  done  by  an  Independent  con- 
tractor,    (p.  432). 

(Rrrz  Pbesident,  absent.) 

Error  to  Circuit  Conrt,  McDowell  County. 

Action  by  Guy  F.  'Waldron,  as  administrator  of  his  son, 
Philip  Waldron,  deceased,  against  the  Garland  Pocahontas 
Coal  Company  for  damages  for  deceased's  death.  Verdict 
and  judgment  for  the  plaintiff,  and  the  defendant  brings  er- 
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Sanders,  Crockett,  Fox  &  Sanders,  and  Strother,  Taylor 
<fc  Taylor,  for  plaintiff  in  error, 

John  Kee  and  Russell  S.  Ritz,  for  defendant  in  error. 
Lively,  Judge  : 

From  a  verdict  and  judgment  for  $10,000.00,  rendered  on 
the  17th  day  of  February,  1921,  defendant  prosecutes  this 
writ  of  error. 

Plaintiff  instituted  this  action  for  damages  as  administrator 
of  Philip  Waldron,  alleging  that  the  intestate,  his  son,  a  boy 
between  the  age  of  13  and  14  years,  was  negligently  killed 
while  in  the  employ  of  defendant  in  its  mine  on  September 
11,  1919. 

The  defense  relies  on  two  grounds;  (1)  contributory  n^li- 
gence  on  the  part  of  the  father  and  administrator,  in  that  he 
consented  to  or  acquiesced  in  the  employment  of  the  boy  in 
the  mines;  and  (2)  that  at  the  time  the  boy  was  killed  he  was 
not  in  the  employ  of  defendant,  but  was  working  in  the  mine 
for  an  independent  contractor,  a  Mr.  Thompson,  who  was 
driving  an  entry  for  defendant. 

The  boy  had  been  in  the  habit  of  working  away  from  home, 
and  about  three  months  before  he  was  killed  he,  with  his 
father's  consent,  went  to  the  home  of  H.  P.  Short,  his  step- 
grandfather,  who  lived  about  one  mile  from  defendant's 
mines,  and  who  promised  to  put  the  boy  in  school.  In  the 
early  part  of  August  Short  asked  the  manager  of  defendant 
eoa!  company  if  he  could  give  the  boy  employment,  and  was 
answered  in  the  affirmative,  conditioned,  however,  on  the 
boy's  being  16  years  of  age  or  over,  and  Short  replied  that 
he  would  have  the  father  to  sign  a  statement  about  the  boy's 
age.  Sach  statement  was  afterwards  brought  to  the  man- 
ager and  reads:  "At^.  12,  1919.  Garland  Pocahontas  Coal 
Co.  Gentlemen :  Phil  Waldron  is  my  Bon,  he  is  16  years  old. 
Guy  Waldron."  The  boy  was  employed  as  a  trapper  in  the 
mine.  About  two  weeks  prior  to  the  boy 's  death,  Short  was 
on  a  visit  to  the  boy's  father  and  mentioned  to  him  that  he 
had  sent  the  boy  to  him  prior  to  that  time  to  have  him  sign 
a  paper  about  his  age,  so  that  he  could  get  employment  from 
Mr.  Baldwin,  and  the  father  replied  that  he  had  not  seen 
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the  boy ;  that  he  had  not  come  home ;  that  he  had  not  signed 
any  such  paper.  Short  then  told  the  father  that  he  would 
tell  Baldwin  not  to  work  the  boy  and  the  father  replied,  "No, 
never  mind,  just  leave  the  boy  alone,"  and  on  being  pressed 
he  testified  that  the  father  might  have  added,  "Maybe  he 
will  come  home."  The  father's  version  of  that  conversation 
is  that  when  Short  told  him  that  the  boy  was  at  the  mine  he 
told  him  that  he  would  suffer  his  right  hand  to  be  cut  off 
before  he  would  sign  a  permit;  that  the  child  was  too  young 
to  work  in  the  mines  aud  that  he  wanted  him  to  go  to  school. 
Then  Short  told  him  he  would  tell  Mr.  Baldwin  not  to  work 
him,  to  which  he  replied : ' '  Maybe  we  had  better  let  him  alone, 
maybe  he  will  come  home  in  a  few  days,"  The  Sunday  be- 
fore the  boy  was  killed  the  father  was  on  a  visit  to  Short, 
who  then  told  him  that  the  boy  had  left  his  house  and  was 
staying  at  a  boarding  house,  was  doing  no  good,  getting  a 
dollar  a  day,  and  for  him  to  go  up  there  and  take  the  boy 
home,  and  the  father  then  told  him  he  would  have  the  boy 
sent  to  the  reform  school.  The  father  said  he  was  looking 
for  the  boy  to  get  bim  on  the  train  to  take  him  home,  but 
after  the  train  passed  the  station  he  saw  the  boy  standing  on 
the  porch  of  the  company's.store.  Both  the  father  and  moth- 
er say  they  had  heard  that  the  boy  was  working*  for  defend- 
ant, but  did  not  know  it  to  be  true,  and  did  not  know  what 
work  he  was  doing.  There  was  one  question  propounded  to 
the  father  which  indicated  that  he  had  heard  that  the  boy 
was  working  in  the  mine.  He  was  asked,  "How  long  was  it 
before  he  was  killed  that  you  heard  he  had  been  working  in 
the  miner'  Answer:  "I  couldn't  say  positive,  it  might  have 
been  a  week  or  two  weeks."  It  will  be  observed  that  the 
question  related  particularly  to  the  time  when  he  had  re- 
ceived information,  and  not  specially  to  whether  the  employ- 
ment was  in  or  out  of  the  mine.  After  the  boy  had  gone  to 
his  grandmother's  house,  he  made  one  or  two  visits  to  his 
father's  home,  five  or  six  miles  away,  when  his  father  pur- 
chased for  him  a  pair  of  shoes,  bat  did  not  ask  the  boy  if 
he  was  working  or  for  whom ;  and  it  does  not  satisfactorily 
appear  whether  these  visits  were  before  or  after  the  boy  had 
gone  to  work  for  defendant.  It  is  on  this  evidence  that  the 
8»  w.  Va. 
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claim  of  defendant  is  based,  that  the  father,  and  administra- 
tor, consented  and  acquiesced  in  the  employment  of  his  boy 
in  the  mine,  at  a  dangerous  occupation,  and  therefore  was 
guilty  of  such  contributory  negligence  as  to  preclude  recovery. 
Under  this  evidence,  can  we  say  that  it  is  proven  with  suffi- 
cient conclusiveness  that  the  father  acquiesced  in  or  consent- 
ed to  the  employment  in  the  mine,  to  impel  us  to  hold  as  a 
conclusion  of  law  that  the  father  was  guilty  of  contributory 
negligence  f  It  does  not  appear  with  any  reasonable  degree 
of  certainty  that  the  father  knew  the  boy  was  trapping  in 
the  mine  or  hauling  slate  out  of  the  mine.  He  never  saw  the 
boy  at  any  kind  of  work  there ;  and  it  is  clear  that  be  refused 
to  give  any  permit,  and  wanted  the  boy  to  go  to  school.  There 
is  no  variance  between  the  evidence  of  the  grandfather  and 
the  father  on  the  refusal  to  give  a  permit,  or  to  make  the 
written  statement  that  the  boy  was  16  years  old.  We  pause 
here  to  say  that  much  of  the  evidence  relating  to  the  permit 
or  the  apparent  i^e  of  the  boy  is  of  no  materiality.  Under 
sec,  24,  chap.  15  H,  Code,  1918,  making  it  unlawful  to  permit 
a  boy  under  14  years  of  age  to  work  in  a  coal  mine,  an  af- 
fidavit was  required,  before  employment,  from  the  parent  or 
guardian  that  the  boy's  age  is  14  years  or  more,  and  which 
affidavit  as  to  the  employer  was  conclusive  as  to  the  age  of 
such  boy.  But  by  chap.  17,  Acts,  1919,  passed  February  11, 
1919,  and  in  effect  ninety  days  from  its  passage  (and  in  ef- 
fect when  this  boy  was  employed)  it  is  provided  in  sec.  2,  "No 
child  under  the  age  of  sixteen  years  shall  be  employed,  per- 
mitted or  suffered  to  work  in  any  mine,  quarry,  tunnel  or 
excavation,"  and  there  is  no  provision  for  affidavit  as  to  age. 
This  act  expressly  repeals  see.  24,  chap,  15  H"  of  the  Code. 
The  fact  that  the  child  is  under  16  years  of  age  makes  the 
employment  unlawful;  and,  if  injury  results,  there  is  prima 
facie  negligence  on  the  part  of  the  employer.  See  Norman 
V.  Coal  Co.,  68  W.  Va.  405 ;  Daniel  v.  Big  Sandy  C.  &  C.  Co., 
68  W.  Va.  491 ;  Blankenshtp  v.  Coal  Co.,  69  W.  Va.  74 ;  Dick- 
inson V.  Stuart  Colliery  Co.,  71  W.  Va.  325 ;  Origith  v.  Ameri- 
can Coal  Co.,  75  W.  Va.  686 ;  Mangus  v.  Coal  Co.,  87  "W.  Va. 
718.  Many  modem  decisions  are  that  the  failure  to  perform  a 
statutory  duty  in  such  cases  is  negligence  per  se.    See  L.  B. 


D,^.,/=JLyCJOOJ^Ie 


Not.  1921]  Waldeon  v.  Coai,  Co.  431 

A.  1915  E.  p.  506,  Qote  to  the  case  of  Conway  v.  Montdah 
Trust  (Mont.)  The  prima  facie  presomption  of  negligence 
is  not  attempted  to  be  overcome  in  this  case.  It  is  tacitly 
conceded  that  the  employment  was  unlawful.  Even  under 
the  old  law  an  affidavit  of  the  parent  or  guardian  as  to  the 
child's  age  was  required,  and  no  affidavit  was  had,  simply  a 
written  statement  that  the  boy  was  the  son  of  Guy  Waldren 
and  sixteen  years  of  age.  The  employment  was  unlawful 
even  under  chap.  15  H,  Code  of  1918,  and  the  subsequent 
injury  makes  a  prima  f  aeie  case  of  negligence  on  the  employer. 
But  we  recur  to  the  question  of  contributory  negligence  of 
the  father.  Can  we  say  that  because  the  father  permitted 
the  child  to  work  "here  and  there"  at  various  occupations, 
not  of  a  dangerous  nature,  that  he  permitted  the  boy  to  go  to 
his  grandparents  three  months  before  his  death  for  the 
avowed  object  of  giving  him  schooling,  that,  after  be  had 
heard  that  the  boy  was  at  work  for  defendant  under  an  al- 
leged permit  from  him,  the  father,  he  then  neglected  to  go 
and  take  him  home,  and  upon  a  suggestion  that  the  em- 
ployer would  be  asked  not  to  give  the  boy  further  work, 
he  replied,  "No,  maybe  we  had  better  let  him  alone,  maybe 
he  will  come  home  in  a  few  days,"  constitutes  such  contribu- 
tory negligence  as  to  defeat  recovery  I  It  is  not  clearly 
shown  that  he  knew  the  dangerous  character  of  the  employ- 
ment. Surely  there  is  no  suggestion  in  the  evidence  that  he 
knew  the  boy  was  trapping  in  the  mine,  or  was  hauling  out 
slate  or  rocks.  May  he  not  have  presumed  that  the  em- 
ployer would  not,  and  had  not  placed  the  boy  in  the  mine  in 
direct  violation  of  the  statute  prohibiting  the  employment  of 
boys  under  16  years  in  a  mihet  As  a  conclusion  of  law,  can 
we  hold,  as  we  are  asked  to  do,  that  contributory  negligence 
has  been  conclusively  established,  and  therefore  the  jury 
should  have  been  instructed  to  find  for  the  defendant  ?  In 
the  case  of  Daniels  v.  Fuel  Co.,  79  W.  Va.  255,  the  evidence 
was  conclusive  that  the  father  knew  and  consented  to  the  em- 
ployment of  the  boy,  who  lived  with  the  father,  worked  with 
him  outside  of  the  mine,  traveled  to  and  from  the  mine  with 
him,  and  knew  that  he  went  into  the  mine.  In  Swope  t.  Coal 
&  Coke  Co.,  78  W.  Va.  517,  recovery  was  precluded  because 
89  w.  v«. 
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the  father  abandoned  the  wife  and  children,  was  divorced, 
and  the  custody  of  the  children  awarded  to  the  wife,  who  ei- 
poeed  the  child  to  a  dangerous  employment  resulting  in  its 
death.  In  these  cases  there  was  no  controversy  on  this  ques- 
tion. It  is  well  settled  that  when  contributory  negligence 
depends  upon  questions  of  fact  it  is  for  the  jury  to  decide. 
Foley  V.  Huntington,  51  W.  Va.  396 ;  McCreery  v.  Okio  B. 
R.  Co.,  43  W.  Va.  110.  Where  there  is  evidence  tending  to 
prove  contributory  negligence  the  jury  should  be  left  free  to 
give  such  evidence  the  consideration  to  which  it  may  appear 
to  them  to  be  entitled.  Webb  v.  Big  Kanawha  Packet  Co., 
43  W.  Va.  800.  But  where  the  facts  are  uneontroverted  the 
court  may  determine  the  question,  PhUlips  v.  County  Court, 
31  W.  Va.  477.  And  the  question  of  the  estoppel  of  the 
plaintiff  on  this  ground  was  submitted  to  the  jury  in  de- 
fendant's instructions  Nos,  8,  9,  13.  These  instructions  were 
to  the  effect  that  if  the  jury  believed  that  the  father  gave  his 
consent  to  the  employment,  either  espressly  or  impliedly,  or 
acquiesced  therein,  he  was  guilty  of  contributory  negligence 
and  recovery  would  be  barred.  We  are  now  asked  to  say  that 
defendant  made  a  mistake  in  asking  for  these  instructions; 
that  it  was  the  duty  of  the  court  to  have  held  that  contribu- 
tory negligence  had  been  clearly  shown,  and  the  jury  instruct- 
ed to  find  for  defendant.  We  think  these  instructions  were 
proper.  It  was  a  jury  question.  On  this  conflicting  evi- 
dence the  jury  found  that  the  father  did  not  do  so.  Can  we 
disturb  that  finding !  The  evidence  and  circumstances  point 
strongly  to  the  father's  knowledge  of  the  employment,  not 
necessarily  employment  in  the  mine ;  and  it  may  be  conceded 
that  he  should  have  exercised  more  strict  parental  care  of 
his  boy  of  so  tender  an  age,  and  at  all  times  should  have 
known  of  his  whereabouts  and  doings,  but  the  jury  has  de- 
termined otherwise.  Yowng  v.  W.  Ya.  P.  R.  R.  Co.,  44  W. 
Va.  218 ;  Poague  v.  Spriggs,  21  Gratt.  220. 

We  now  come  to  the  other  defense  interposed,  that  at  the 
time  the  boy  was  killed  he  was  not  in  defendant's  employ, 
but  was  working  for  one  Thompson,  stated  to  be  an  inde- 
pendent contractor  in  defendant's  mine. 

Short  came  to  the  general  manager,  Baldwin,  on  the  11th 
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of  September  and  informed  him  that  he  had  talked  with  the 
boy's  father  and  had  advised  that  the  boy  oi^ht  to  be  in 
school,  and  the  general  manager  immediately  went  to  see  his 
assistant  mine  foreman  Biffe,  and  directed  him  to  disehai^ 
the  boy,  giving  as  the  reason  therefor  that  he  was  apprehen- 
sive of  the  boy's  age.  Riffe  went  into  the  mine  and  dis- 
charged the  boy  about  noon,  stating  to  him  that  he  would  dis- 
charge him  rather  than  let  him  work  on  the  rock  (the  work 
at  which  he  was  killed  that  night).  Riffe  was  under  the  im- 
pression that  Baldwin  directed  the  discharge  of  the  boy  be- 
cause he  understood  that  he  was  going  to  work  on  the  rock. 
At  least,  that  was  the  reason  he  gave  to  the  boy  for  the  dis- 
charge. It  appears  that  Will  Thompson  had  a  verbal  con- 
tract with  defendant  to  drive  an  entry  by  blasting  away  the 
roek  and  slate  and  hauling  it  out  of  the  mine  to  the  slate 
dump,  at  $4.00  per  yard.  Thompson  furnished  the  explo- 
sives, hired  and  discharged  the  men  engaged,  defendant  drill- 
ed the  holes  in  the  daytime  and  Thompson  shot  them  at  night 
and  hauled  the  rock  out  of  the  mine  upon  cars  furnished 
by  defendant,  and  hauled  by  defendant's  ponies.  Thomp- 
son paid  the  men  employed.  It  is  not  clear  whether  the  men 
were  paid  by  the  company  and  the  amount  charged  to  Thomp- 
son and  taken  out  of  the  $4.00  per  yard  paid  him,  or  whether 
Thompson  drew  all  the  money  and  paid  the  men  therefrom. 
The  only  evidence  on  that  point  is  from  Baldwin's  testimony 
where  he  was  asked:  "Who  paid  the  men  that  he  (Thomp- 
son) engaged  on  the  work?"  Answer:  "Mr.  Thompson.  It 
came  out  of  his  pay,"  When  Thompson  took  this  contract  he 
had  some  trouble  with  a  pony  and  was  told  by  Baldwin  that 
he  would  send  up  Blaine  to  ^ow  the  road.  The  first  night 
the  boy  came  to  him  to  drive,  followed  by  Blaine  about  one 
hour  afterwards,  who  made  one  trip  and  left,  saying  the  boy 
knew  the  road  and  could  get  along  all  right.  It  does  not 
appear  what  position  or  employment  Blaine  had  with  the  de- 
fendant company.  The  following  night  the  boy  came  back 
to  drive  and  drove  the  pony  awhile  and  at  that  time  asked 
Thompson  for  employment  as  a  driver,  but  Thompson  did 
not  hire  him,  and  the  next  night,  the  11th  of  September,  the 
boy  came  back  again  and  said  the  boss  had  sent  him  up  to 
80  w.  v«. 
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drive,  and  was  killed  instantly  about  11  o'clock  tkat  night 
by  falling  off  of  the  loaded  car,  which  ran  over  him.  Thomp- 
son says  the  boy  was  not  working  for  him,  not  in  his  employ. 
Defendant  says  the  boy  had  been  discharged  and  paid  off  that 
afternoon  and  warned  not  to  go  about  the  mines.  Thompson 
says  that  the  first  night  the  boy  came  up  he  brought  the  pony 
from  the  barn,  hitched  it  to  the  car  outside  of  the  tipple  and 
drove  into  the  mine.  Several  witnesses  testify  that  in  the 
afternoon  of  the  11th  Riffe  went  out  and  brought  the  boy  back 
to  the  mine  to  do  trapping  that  afternoon  in  the  place  of 
Cyphers,  whom  he  desired  to  do  other  work,  and  two  or  three 
witnesses  saw  the  boy  doing  that  work  that  afternoon.  Riffe 
denies  this.  Baldwin  paid  the  boy  his  wages  about  5  o'clock 
that  afternoon  and  told  him  he  was  not  to  work  for  them  any 
more;  and  later,  near  dark,  saw  the  boy  taking  the  pony  to 
the  mine,  and  again  told  him  not  to  go  into  the  mine,  but  was 
told  by  the  boy  that  he  would  take  the  pony  to  Thompson 
and  come  right  oat  again.  He  came  out  dead.  Here  we  have 
both  the  company  and  Thompson  denying  the  employment, 
and  yet  the  boy  was  working.  The  original  employment  at 
the  mine  was  unlawful.  If  the  boy  had  not  been  employed, 
the  unfortunate  death  would  not  have  occurred.  To  avoid 
liability  it  is  asserted  that  Thompson  must  have  employed 
the  boy  to  do  the  driving,  and  Thompson  being  an  inde- 
pendent contractor,  defendant  is  absolved  from  any  doty  to  his 
servants  and  employees. 

Who  is  an  independent  contractor  T  This  query  raises 
many  nice  distinctions  and  its  answer  depends  upon  a  con- 
sideration of  the  contract,  the  nature  of  the  business,  and  the 
eircumstanees.  Generally  where  a  defendant  has  contracted 
with  a  competent  person,  exercising  an  independent  employ- 
ment, to  do  work  not  in  itself  dangerous  to  others,  according 
to  the  contractor's  own  method,  and  without  his  being  sub- 
ject to  control  in  any  important  particular,  except  as  to  the 
result  of  his  work,  he  will  not  be  chargeable  for  the  wrongs 
of  such  contractor  committed  in  the  prosecution  of  the  work. 
Carrico  v.  Railway  Co.,  39  W.  Va,  86,  Here  there  are  many 
factors  which  militate  against  the  contention  that  Thompson 
was  an  independent  contractor.       The  heading  was  in  the 
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mine  and  was  being  driven  while  the  coal  was  taken  out  and 
the  mining  operations  carried  on.  Defendant  had  general 
control  of  the  mine  and  of  all  the  work  therein.  An  im- 
portant i>art  of  the  work  on  the  heading  was  done  by  de- 
fendant. It  drilled  the  holes  in  the  daytime,  and  Thomp- 
son shot  them  by  explosives  at  night.  Its  machinery  and 
equipment  were  used  in  the  work.  Its  cars  and  ponies  were 
used  to  haul  out  the  rock.  It  sent  Blaine,  its  employee,  into 
the  mine  to  help  with  the  pony;  and  the  evidence  points 
strongly  to  the  fact  that  the  boy  was  sent  the  first  night  by 
someone  in  authority  for  that  purpose.  No  time  was  fixed 
for  the  termination  of  the  contract,  and  the  life  of  the  con- 
tract evidently  depended  upon  the  co-operation  of  defendant. 
If  the  holes  were  not  bored,  the  work  would  not  proceed.  The 
mining  of  coal  was  the  controlling  business ;  and  the  driving 
of  the  entry  was  subservient  thereto,  and  subject  to  the  con- 
venience of  the  owner.  It  does  not  appear  how  many  yards 
Thompson  had  contracted  to  remove,  or  when  or  for  what 
cause  his  employment  might  have  been  dispensed  with.  It 
is  conceded  that  the  work  was  as  dangerous  as  any  other  min- 
ing work.  The  stipulated  price  per  yard  contracted  to  be 
paid  is  of  little  significance.  Thompson  employed  and  dis- 
charged his  help,  a  strong  index  of  the  relation  of  an  inde- 
pendent contractor,  but  not  conclusive.  Thompson,  when 
asked  if  he  had  absolute  control  over  driving  the  entry  re- 
plied that  he  was  under  the  mine  foreman's  instructions; 
but  that  he  had  absolute  control  of  hauling  the  slate  out  of 
the  mine,  employing  and  discharging  the  men,  buyii^  the  ex- 
plosives, and  everything  of  that  kind,  until  "they"  gave  him 
further  orders  and  "they  didn't  give  me  no  further  contrary 
orders  about  that. "  If  a  r^ht  of  control  is  in  the  employer, 
it  is  immaterial  whether  he  actually  exercises  it.  16  Am. 
&  Eng.  Ency.  Law,  p.  188.  Why  did  Thompson  permit  the 
boy  to  work  if  he  did  not  employ  himt  In  response  to  his 
request  of  Baldwin  for  someone  to  drive  the  refractory  pony, 
the  boy  came  from  the  stables  with  the  pony  and  hitched  it 
to  the  car.  The  night  be  was  killed,  he  appeared  by  order  of 
the  "boss."  Thompson  knew  the  boy  was  employed  as  a 
trapper.  This  indicates  that  Thompson  recognized  some  au- 
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thority  in  defendant  in  the  selection  of  workmen.  It  has 
some  probative  value,  and  is  one  of  the  indices  of  the  relation 
of  the  parties.  "The  vital  teat  in  determining  whether 
a  person  employed  to  do  certain  work  is  an  independent  con- 
tractor or  a  mere  servant  is  the  control  over  the  work  which 
is  reserved  by  the  employer.  Stated  as  a  general  proposi- 
tion, if  the  contractor  is  under  the  control  of  the  employer, 
he  is  a  servant ;  if  not  under  such  control  he  is  an  independent 
contractor,"  14  R.  C,  L,,  p.  67,  and  numerous  authorities 
there  cited.  As  hereinbefore  stated,  it  does  not  appear 
whether  defendant  paid  the  men  and  charged  the  sums  against 
Thompson 's  $4.00  per  yard,  or  whether  the  contract  price  was 
paid  in  full  to  him,  out  of  which  he  then  paid  them.  When 
asked,  who  paid  the  men,  Baldwin  answered;  "Mr.  Thomp- 
son. It  came  out  of  his  pay."  "While  payment  direct  to  the 
men  by  defendant  would  have  little  weight,  beii^  possibly  a 
matter  of  convenient  arrangement,  it  would  indicate  that 
defendant  was  solicitious  that  the  men  who  drove  their  entry 
should  be  paid — an  indication  of  supervision,  al^ough  slight. 
The  burden  is  upon  the  defendant  to  prove  all  the  facts  neces- 
sary to  constitute  Thompson  an  independent  contractor. 
Kirkhart  v.  United  Fuel  Gas  Co.,  86  W.  Va.  79.  Payment 
"by  the  job",  by  the  yard,  or  by  the  ton  with  power  to  em- 
ploy and  discharge  employees  in  the  performance  of  the 
work  is  not  alone  sufficient  to  create  the  relation  of  an  inde- 
pendent contractor,  although  it  is  a  circumstance  strongly 
indicative  thereof.  Knicely  v.  Railroad  Co.,  64  W.  Va.  278. 
If  a  coal  mining  company  could  create  this  relationship  by 
"letting  out  contract  work"  in  mining  its  coal,  at  a  stipulated 
price  per  ton  or  bushel,  it  could  avoid  liability  to  the  miners 
engaged  in  the  work  for  injuries  received  by  them.  By 
contracting  with  a  financially  irresponsible  independent  con- 
tractor, payment  for  personal  injuries  might  be  totally  de- 
feated. We  do  not  think  the  verbal  contract  with  Thomp- 
son as  set  up  in  this  case,  taken  tc^ether  with  the  facts  con- 
eemii^  the  operation  of  defendant's  coal  mine,  is  sufficient 
to  warrant  us  in  holding,  as  a  conclusion  of  law,  that  Thomp- 
son was  an  independent  contractor.  Hence,  if  Thompson,  in 
charge  of  the  work  and  representing  defendant,  hired  the  boy 
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(whieb  he  denies)  defendant  is  liable;  or  if  Thompson  per- 
mitted the  boy  to  work  in  tbe  mine,  (whieb  is  not  disputed) 
the  liability  is  not  changed.  The  statute  says  "No  child  un- 
der the  age  of  16  years  shall  be  employed,  permitted  or  suf- 
fered to  work  in  any  mine,  quarry,  tunnel  or  excavation." 
This  inhibition  applies  to  the  owner  of  the  mine  as  well  as  to 
all  other  persons.  It  is  his  duty  to  see  that  no  such  child  is 
employed  or  permitted  to  work  in  his  mine.  He  cannot  avoid 
this  duty  by  attempting  to  shift  it  upon  another.  This  de- 
fendant had  control  of  its  mine  as  a  whole  and  was  operating 
it.  The  driving  of  the  entry  was  a  mere  incident  of  the  op- 
eration, a  detail;  and  when  it  permitted,  either  advertently 
or  iiiadvertently,  this  child  to  work  therein,  it  became  civilly 
responsible  for  injuries  resulting  to  him  therefrom.  There  is 
very  persuasive  evidence  to  show  that  defendant  knew  or 
should  have  known,  that  the  boy  was  driving  the  pony  at 
night.  He  went  the  first  night  at  the  instance  of  someone, 
other  than  Thompson,  to  drive  the  pony.  Blaine,  who  was 
sent  by  Baldwin  on  that  mission,  at  that  time  saw  the  boy 
driving,  and  after  making  one  trip  with  the  pony,  left  the 
boy  there  for  that  purpose.  Riffe,  the  assistant  mine  fore- 
man, seemed  to  know  something  about  it,  for  he  dischai^ed 
the  boy,  as  he  says,  because  he  wanted  or  intended  to  ' '  work 
on  the  rock."  The  boy  broii^ht  the  pony  from  defendant's 
barn,  and  hitched  it  to  the  mine  car  and  drove  into  tbe  mine. 
After  discharging  the  boy  at  noon,  Riffe  again  brought  him 
back  to  do  trapping  in  the  afternoon,  under  what  arrange- 
ment ot  understanding  it  does  not  appear.  Biffe  denies  that 
he  did  so,  but  several  witnesses  make  it  certain  that  the  boy 
came  back  and  worked. 

Error  is  assigned  because  plaintiil's  instructions  Nos.  1, 
2,  3  and  4  do  not  incorporate  therein  the  theory  of  contribu- 
tory n^ligence  on  the  part  of  the  father  in  permitting,  or 
acquiescing  in,  the  employment  of  the  boy  in  the  mine.  De- 
fendant's instructions  8,  9  and  13  fully  cover  this  theory. 
It  is  not  necessary  to  insert  in  each  instruction  all  the  ex- 
ceptions, limitations,  conditions  and  theories  which  are  in- 
serted in  the  instmctions  as  a  whole.  The  instructions  most 
SB  w.  v«. 
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be  taken  and  considered  t<^ther.     8tate  t.  Voddt,  54  W.  Va. 
289 ;  Normile  v.  Traction  Co.,  57  W.  Va.  132. 

From  what  we  have  said,  it  follows  that  defendant's  in- 
struction No.  1,  directing  a  verdict  for  defendant;  instruction 
No.  2,  chatting  that  the  burden  was  on  plaintifE  of  showing 
that  the  boy  was  employed  by  defendant  at  the  time  of  his 
death;  instruction  No.  4,  charging  that  if  the  boy  had  been 
discharged  by  defendant  and  employed  by  Thompson  at  the 
time  of  the  injury  the  verdict  should  be  for  defendant;  and 
No.  5,  instructing  that  if  the  boy  had  been  discharged  and 
told  not  to  go  in  the  mine  but  afterwards  went  to  work  with 
Thompson,  hauling  slate,  then  the  relation  of  master  and 
servant  did  not  exist  between  the  boy  and  defendant,  and  the 
verdict  should  be  for  defendant ;  were  alt  properly  refoaed. 

We  afKrm  the  judgment. 

Affirmed. 


CHARLESTON. 

NUTTALLBURG  ShOKBLESB  Fu£L  Co.  V.  F1B8T 

National  Bank  Etc. 

NUTTALLBUBO   ShOKELEBS  FuEL    Co.   V.    TeE  PuLLKAN 

State  Bank. 
Submitted  November  1,  1921.    Decided  November  8,  1921. 

1.  Pkocbss— Ojncer'9    Return    Indoned    on    Bv/mnumt    it    Pfima 

Facie  Evidence  of  Service,  and  May  be  OvertJtrovm. 

Upon  a  proceeding  to  vacate  a  judgment  taken  by  delanlt 
In  a  case  in  vhlcti  the  defendant  had  no  notloa  of  the  pen- 
dency of  the  action  in  any  manner  or  form,  the  return  of  the 
officer  endorsed  upon  the  summons  Is  enl7  prima  facte  ert- 
dence  of  eerrlce  and  may  be  overthrown  by  proof  of  such 
lack    of   notice,     (p.  440). 

2.  jTTDauEMT— Bill  trill  lAe  to  Vacate  Default  jMiffment  in  Law 

Action  Bated  Upon  Falie  Return. 

A  bill  In  equity  will  Ue  to  vacate  a  Judgment  rendersd 
In  consequence  of  such  return,  npon  proper  allecatlons  Uiat 
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the  return  was  in  tact  false,  that  the  person  lo  Mired 
was  not  the  preiddent  of  such  corporation,  that  no  notice, 
actual  or  coastructWe,  was  received  by  the  corporation  of  the 
pendency  of  such  action  at  law,  and  that  the  corporation  had 
a  JuBt  defenee  to  the  action  at  law,  and  waa  prevented  by 
such  false  return  from,  aasertlng  it.     (p.   448). 

Appeal  from  Circuit  Conrt,  Kanawha  County. 

Two  suite  by  the  Nuttallburg  Smokeless  Fuel  Company 
against  the  First  National  Bank  of  HarriBrille  and  others, 
and  one  by  the  same  plaintiff  against  the  Pullman  State  Bank 
and  others.  Bills  dismissed,  and  the  plaintilT  appeals.  Suits 
considered  together. 

Reversed,  demurrer  ovemded,  remanded. 

E.  B.  Dyer  and  Morgan  Owen,  for  appeUant. 
S.  A.  Powell,  for  appellees. 

LrcELT,  Judge: 

From  decrees  of  the  circuit  court  sustaining  demurrers  to 
and  dismissing  its  bills,  plaintiff  obtained  appeals. 

The  same  questions  arise  in  each  of  these  three  cases  and 
they  will  all  be  considered  together.  A  discussion  of  and 
decision  in  the  Bank  of  HarrisvIUe  case  will  dispose  of  the 
others. 

Plaintiff,  a  corporation,  allies  that  defendant,  on  the  10th 
of  November,  1920,  obtained  a  jndgment  against  it  and  T.  C. 
Beury  for  $5253.45  in  an  action  of  debt,  in  the  Circuit  Court 
of  Kanawha  County,  without  any  appearance  by  or  knowledge 
of  plaintiff,  on  certain  notes  claimed  to  have  been  signed  by 
plaintiff,  payable  to  T.  C.  Beury,  and  by  him  endorsed  to 
defendant;  that  no  process  was  served  on  plaintiff;  and  that 
execution  was  issued  and  levied  on  plaintiff's  property.  The 
bill  further  alleges  that  on  March  9,  1920  T.  C.  Beury  was 
president  of  plaintiff  corporation  and  then  issued  said  notes, 
payable  to  himself  and  sold  and  endorsed  the  same  to  de- 
fendant bank,  without  the  knowlec^e  or  consent  of  plaintiff 
corporation,  and  received  and  used  the  proceeds  for  his  own 
personal  ends,  without  knowledge  of  plaintiff;  that  the  de- 
fendant bank  knew  that  such  notes  were  not  authorized  by 
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the  corporation ;  that  Beury  had  no  authority  to  so  issue  or 
use  them,  and  that  the  money  derived  therefrom  was  to  be 
used  by  him  for  his  personal  ends.  It  is  charged  that  tbe 
making  of  the  notes  was  ultra  vires,  the  notes  void,  and  the 
defendant  bank  had  knowledge  of  these  facts.  It  is  alleged 
that  the  judgment  was  obtained  solely  on  the  affidavit  filed 
with  the  declaration ;  that  the  notes  were  not  produced  in 
court;  and  that  a  fraud  was  practiced  on  the  court  in  obtain- 
ing judgment  without  producing  the  notes;  that  after  the 
notes  were  so  negotiated,  and  before  said  suit  in  debt  was 
begun,  the  entire  stock  and  assets  of  plaintiff  corporation 
were  sold  and  transferred  to  the  Ford  Motor  Company  and 
new  directors  and  a  new  president  of  the  corporation  were 
elected  on  July  7,  1920,  and  that  T.  C.  Beury  was  not  the 
president  of  the  corporation  at  the  time  service  of  process 
in  said  action  in  debt  was  served  on  htm  as  such  on  the 
26th  of  July,  1920;  that  no  process  was  served  on  plaintiff, 
and  it  knew  nothing  of  said  suit  until  the  execution  was  levied 
as  aforesaid.  The  bill  prayed  that  the  judgment  be  annulled 
and  declared  void  as  to  plaintiff,  the  sheriff  be  enjoined  from 
selling  under  the  execution,  and  for  general  relief.  A  de- 
murrer was  interposed  by  the  bank  and  sustained,  and  the 
bill  dismissed  on  May  16, 1921. 

The  return  of  the  sheriff  on  the  summons  in  debt  reads : 

"Executed  the  within  process  on  the  within  named 
Nuttleburg  Smokeless  Fuel  Company,  a  corporation,' on 
the  26th  day  of  July,  1920,  by  delivering  a  true  copy 
thereof  in  writing  in  Kanawha  County,  West  Virginia, 
wherein  he  resides,  to  Thos.  C.  Beury  the  President  of 
said  corporation. 

S.  B.  Jarrett,  S.  K.  C. 
By  J.  H.  Windell,  D.  S.  K.  C." 

This  record  presents  one  controlling  question:  Is  the  re- 
turn of  the  sheriff  conclusive,  having  been  served  on  Beury  as 
president  of  the  corporation,  when  in  fact  he  was  not  presi- 
dent and  had  no  connection  with  the  corporation  t  If  the 
service  of  process  is  conclusive,  then  plaintiff  bad  legal  notice 
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of  the  action  in  debt  and  its  defenses  of  fraud  and  want  of 
consideration,  should  have  been  pleaded  in  that  suit,  and,  if 
sostained,  would  have  prevented  recovery.  Prewett  v.  Btwift, 
66  W.  Va.  184.  If  it  was  legally  summoned,  and  neglected 
to  set  up  these  defenses,  it  can  receive  no  relief  in  equity  for 
its  neglect.  The  decisions  of  the  states  of  Virginia  and  West 
Virginia  have  held  to  the  common  law  doctrine  that  a  sheriff's 
return  of  process  in  a  suit  is  conclusive,  if  sufficient  on  its 
face,  and  cannot  be  attacked  by  parties  and  privies  to  the 
suit.  Milling  Co.  v.  Read,  76  W.  Va.  557 ;  Talbott  v.  OH  Co., 
60  W.  Va.  423;  McClung  v.  McWhorter,  il  W.  Va.  151; 
Rader  v.  Adamson,  37  W.  Va.'  582;  Stewart  v.  Stewart,  27  W. 
Va.  167 ;  Bowyer  v.  Knapp,  15  W.  Va.  290 ;  Sutherland  v. 
Bank,  111  Va,  515  and  Vii^inia  cases  cited  there. 

The  reason  for  the  rule  given  in  our  decisions  does  not 
seem  to  have  been  examined. at  length.  They  recognize  it 
as  a  harsh  rule,  but  it  is  said,  "its  harshness  Is  offset  by  the 
great  inconvenience  that  would  arise  from  uncertainty  of 
judicial  judgments  and  decrees."  Milling  Co.  v.  Read, 
supra,  p.  569.  In  Stewart  v.  Stewart,  supra,  it  is  stated  that 
others  besides  the  defendants  are  interested  that  the  return 
should  be  regarded  as  true ;  that  rights  of  property  would 
suffer  under  any  other  rule,  and  that  sufficient  protection  to 
the  injured  is  conserved  by  right  of  action  against  the  officer 
for  false  return.  In  that  case  the  rights  of  others  had  in- 
tervened. It  is  asserted  there  that  the  rule  at  common  law 
should  be  followed,  and  if  it  is  thought  wise  to  change  the  rule, 
the  legislature  should  furnish  the  remedy.  The  evils  and 
great  inconveniece  which  would  arise  from  the  uncertainty 
of  judicial  judgments  and  decrees  seems  to  be  more  imagina- 
tive than  real.  Experience,  to  the  great  practical  test,  has 
demonstrated  that  no  harm  to  the  stability  and  certainty  of 
judgments  and  decrees  has  resulted  in  the  jurisdictions  where 
the  common  law  mle  of  verity  in  the  return  has  been  abolish- 
ed. On  the  contrary,  we  hear  no  challenge  or  outcry  for  that 
reason,  or  for  any  other  reasons  from  the  thirty-four  states 
which  have  either  abolished  or  modified  the  verity  mle,  and 
the  bench  and  bar  of  those  states  seem  to  be  well  satisfied. 
This  rule  is  a  heritage  from  ancient  English  law,  formulated 
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in  times  and  under  conditions  which  have  very  little  re- 
semblance to  modern  times  and  affairs ;  and,  like  a  great  many 
other  ancient  rules,  has  been  meeting  with  disapproval  in  the 
transition  of  modern  progressive  jurispmdence.  It  has  been 
abandoned  by  the  courts  in  twenty-one  of  the  states,  by  the 
federal  courts,  abolished  by  legislation  in  six  others,  and  modi- 
fied materially  by  the  courts  in  seven  other  states.  Eight 
states,  including  West  Vii^inia,  yet  retain  it.  Another  rea- 
son for  the  rule,  not  stressed  by  our  decisions,  is  that  the 
sheriff  is  a  sworn  officer  to  whom  the  law  gives  credit,  and 
that  he  and  his  bondsmen  are  liable  for  damages  caused  by  a 
false  return.  It  seems  somewhat  anomaloos,  in  present  day 
affairs,  that  the  law  should  give  more  credit  to  a  statement 
of  the  sworn  ofBcer  in  his  return  than  it  does  in  the  suit 
f^ainst  him  for  damages  for  false  return.  In  the  latter  in- 
stance his  oath  is  of  no  superior  sancity  than  that  of  the  com- 
plainant and  his  witnesses,  and  there  it  becomes  a  jury  qnes- 
tion  to  be  decided  according  to  the  rules  for  ascertainment  of 
fact  as  in  other  cases.  His  return  js  as  much  of  an  official 
act  in  case  of  a  suit  on  his  bond,  as  when  questioned  by  a  plea 
in  abatement  in  the  original  suit,  or  in  any  other  suit  be- 
tween the  litigants  relating  thereto.  If  the  law  gives  credit 
in  the  first  instance,  it  seems  logical  that  it  should  give  the 
same  measure  of  credit  in  the  other  instance,  where  the  exact 
question  is  at  issue.  The  remedy  on  the  bond  is  a  confession  of 
the  weakness  of  the  verity  rule ;  for  it  is  an  admission  that 
the  ofScer  might  make  a  false  return ;  that  he  is  not  made  in- 
fallible by  being  selected  and  sworn  as  an  officer.  The  selec- 
tion of  ofBcers  by  modem  election  methods  is  no  index  of 
sanctity  or  infallibility. 

"When  the  verity  rule  was  anciently  formulated,  the  sheriff 
was  a  high  and  important  officer,  the  king's  own  representa- 
tive, armed  with  the  king's  writ,  and  partaking  of  the  king's 
fiction  that  he  could  do  no  wrong.  He  was  the  king's  emis- 
sary rather  than  the  court's  officer.  When  the  verity  doctrine 
'  made  its  bid  to  be  embodied  in  judicial  procedure,  the  times 
were  feudal,  the  sovereigns  were  supreme,  with  almost  unre- 
stricted powers  over  life  and  property.  The  high  sheriff 
was  his  agent  and  executive  officer.  His  acts  were,  in  a  sense, 
6*  w.  v«. 
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the  acts  of  the  king,  and  not  to  he  qnestioned.  Having  be- 
come adopted  and  followed  for  many  years  and  transmitted 
to  America,  it  was  first  followed  as  a  matter  of  course  by  many 
of  the  states,  including  Virginia,  and  a  mere  statement  of  the 
rale  seems  to  have  become  sofBcient  for  its  adoption  and  con- 
tinued existence  in  this  State,  without  consideration  of  its 
reasonableness  or  its  adaptability  to  changed  conditions. 

It  is  axiomatic  that  wherever  there  is  a  wrong  there  is  a 
remedy ;  and  the  only  remedy  imposed  under  the  verity  rule, 
the  suit  for  false  return,  is  illogical  and  cumbersome  when 
carefully  considered.  The  remedy  may  be  InefEective,  as  it 
is  within  common  knowledge  that  sheriffs  often  become  insol- 
vent, and  their  bonds  exhausted  by  liabilities.  But  why  limit 
the  injured  litigant  to  this  remedy  alone  T  And  what  is  the 
Ii^ieal  result  of  such  exclusive  remedy  t  A  sues  B.  and  the 
process  is  not  served  on  B.  but  on  some  other  person,  but  the 
return  says  it  was  on  B.  The  mistake  is  made  innocently 
by  the  sheriif  and  the  return  made  in  good  faith.  A  obtains 
judgment  and  receives  money  to  which  he  may  not  be  en- 
titled. B.  not  only  suffers  by  payment  of  the  judgment  but  it 
is  required  to  expend  time  and  expense  in  a  suit  against  the 
sheriff  which  may  fail  of  full  or  even  partial  fruition,  for 
reasons  above  suggested ;  and,  if  the  sheriff  is  financially  able, 
he  is  compelled  to  pay  heavily  for  any  innocent  mistake.  All 
of  this  litigation  would  have  been  saved,  and  the  damages 
minimized,  if  the  mistake  could  have  been  shown  at  the  out- 
set, in  the  original  suit,  or  in  a  suit  between  the  original  par- 
ties ;  and  the  true  facts  would  more  like^  be  ascertained  in 
such  a  proceeding,  than  in  a  suit  on  the  sheriff's  bond.  Thus 
the  sheriff's  liability  would  be  lessened,  confined  to  the  ex- 
pense, if  any,  of  ascertaining  and  correcting  the  mistake,  and 
would  save  a  possible  miscarriage  of  justice.  The  polii^  of 
the  law  is  to  save  a  multiplicity  of  suits.  The  sheriff  is  al- 
lowed to  amend  his  return  to  show  the  true  facts;  and  even 
the  court's  record  may  be  corrected  to  show  the  true  facts 
upon  strong  and  impregnable  proof,  in  a  proceeding  for  that 
purpose.  The  sheriff's  return  should  not  be  more  sacred 
than  the  solemn  record  of  the  court.  As  stated,  the  courts  in 
the  majority  of  the  states  have  abolished  the  rule  of  verity 
s»  w,  v«. 
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as  not  consonant  with  modem  procedure,  an<l  now  permit  a 
direct  attack  in  the  same  court  where  the  process  is  returned 
in  the  same  action,  or  by  procedure  to  vacate  the  judgment. 
Paul  V.  Malone,  87  Ala.  544;  Kavanaugh  v.  Hamilton,  53 
Colo.  157 ;  Buckingkant  v.  Osborne,  44  Conn.  133.  (It  seems 
that  Connecticut  has  never  held  to  the  verity  doctrine.)  HUt 
V.  Heimberger,  235  111.  p.  235;  Bowdem  v.  Hadiey,  138  la. 
711;  Sloan  v.  Menard,  5  La.  Ann.  218;  Taylor  v.  Welslager, 
90  Md.  409 ;  Lane  v.  Jones,  94  Mich.  540 ;  Knutson  v.  Davies, 
51  Minn.  363 ;  Burke  v.  Inter-State  Savings,  25  Mont.  315 ; 
Bankers'  Life  Int.  Co.  v.  Robbins,  53  Neb.  44;  Htgley  v.  Pol- 
lock, 21  Neb.  198;  KoUomtsky  v.  Little  Russian  Church,  78 
N.  J.  Eq.  576 ;  Wheeler  &  Wilson  Mfg.  Co.  v.  McLaughiin, 
8  N.  Y.  Supp.  95 ;  Burlingkam  v.  Canady,  156  N.  C.  177;  Kings- 
borough  V.  Tousley,  56  Ohio  St.  450;  Ray  v.  Harrison,  32 
Okla.  17;  Genobles  v.  West,  23  S.  C.  154;  Randall  v.  Collina, 
58  Tex.  231;  III.  Steel  Company  v.  Dettlaff,  116  Wis.  319; 
and  Mechanical  Appliance  Co.  v.  Castleman,  215  U.  S.  437 
(holding  that  the  State  rule,  that  the  sheriff's  return  was 
conclusive,  should  not  be  followed  by  the  federal  court  sitting 
in  that  State).  See  also  Earle  v.  McVeigh,  91  U.  S.  503.  In 
Bay  V.  Harrison,  supra,  the  Oklahoma  court  said:  "It  is 
fundamental  that  a  judgment  rendered  without  notice  is  void, 
and  to  make  an  officer's  return,  which  it  false,  conclusive  evi- 
dence against  the  truth,  is  not  in  harmony  with  reason  or  jus- 
tice, and  we  think  the  better  rule  is,  that  while  such  a  return 
is  prima  facie  evidence  of  its  truthfulness,  and  while  it  re- 
quires clear  and  convincing  proof  to  set  it  aside,  it  is  the  duty 
of  the  court  when  evidence  meets  this  test,  to  act  upon  it  and 
not  permit  an  established  falsehood  to  stand  as  true."  Kansas 
seems  to  have  modified  the  rule,  holding  that  the  return  is 
conclusive  as  to  all  facts  presumptively  within  the  knowledge 
of  the  officer,  but  prima  facie  evidence  only  of  facts  which 
he  would  have  to  get  by  inquiry  from  others.  Schott  v. 
Linscott,  80  Kan.  536.  The  state  of  Washii^on  seems  to 
follow  the  Kansas  decisions.  WUbert  v.  Day,  83  Wash.  390. 
See  also  Carr  v.  Commercial  Bank,  16  Wis.  50,  where  the 
sheriff's  return  stated  notice  served  on  H.  S.  D.  President, 
judgment  was  taken  by  default,  and  afterwards  vacated  up- 
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on  evidence  showing  that  H.  S.  D.  was  not  president,  or  any 
other  officer  of  the  bank  at  the  time  of  service. 

In  Arizona,  California,  Idaho,  Utah,  Georgia  and  Missis- 
Bippi,  statutes  have  been  pa^ed  deelariug  the  sheriff's  re- 
turn to  be  prima  facie  correct,  and  allowing  it  to  be  dis- 
puted. In  Indiana,  Kentucky,  Massachusetts  and  Khode 
Island,  the  verity  rule  has  been  relaxed  to  An  appreciable 
degree  by  construction  of  remedial  statutes ;  Nietert  v.  Trent- 
man,  104  Ind.  390;  Bramlet  v.  McVey,  91  Ky.  151;  Brewer 
V.  Holmes,  1  Mete.  (Mass.)  288;  Locke  v.  Locke,  18  R.  I.  716. 
In  Brewer  v.  Holmes,  supra,  Chief  Justice  Shaw  said:  "It  is 
said  that  the  petitioner  would  have  a  remedy  upon  the  ofBoer 
for  a  false  return,  and,  on  showing  his  defense  to  the  first 
action,  recover  back  from  him  the  amount  he  had  been  com- 
pelled to  pay.  Supposing  he  could,  which  may  be  doubted, 
the  result  would  be  that  the  present  respondent,  the  original 
plaintiff,  would  have  a  sum  of  money,  which,  in  the  case  sup- 
posed, he  had  no  just  claim  to  recover,  and  the  officer  would 
be  compelled  to  pay  a  like  sum  for  a  slight  and  perfectly  in- 
nocent mistake.  An  officer  goes  to  a  house  to  leave  a  sum- 
mons with  John  Smith;  not  knowing  the  p.jrson,  he  is  led 
to  believe,  without  fault  of  anybody,  that  his  brother  James 
Smith  is  the  man  he  is  looking  for,  and  he  leaves  the  summons 
with  him  and  makes  his  return  accordii^.  This  is  a  false 
return.  If  somebody  must  necessarily  suffer  loss,  in  conse- 
quence of  this  mistake,  it  is  no  doubt  r^ht  that  it  should 
fall  on  him  who  made  it.  But  if  it  is  seasonably  discovered, 
in  time  to  prevent  loss  to  anybody,  why  should  not  the  remedy 
be  applied,  and  the  rights  of  all  parties  be  saved  t  The  ef- 
fect of  a  review  will  be  simply  to  give  the  petitioner  oppor- 
tunity to  make  a  defense." 

Arkansas  has  also  practically  abolished  the  verity  rule. 
Wells  Fargo  v.  Baker  Lumber  Co.,  107  Ark.  415. 

The  courts  of  Maine,  Missouri,  New  Hampshire,  Pennsyl- 
vania, Tennessee,  Vermont,  Virginia  and  West  Virginia  yet 
adhere  to  the  verity  doctrine.  The  Pennsylvania  court 
formerly  showed  indications  of  breaking  away  from  the  an- 
cient doctrine,  but  recently  has  af&rmed  it  (three  judges  dis- 
senting)  in     Holley  v.  Travis,  267  Pa.  136;  and  in  UUler 
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Paper  Co.  v.  Keystone  Coal  and  Coke  Co.,  267  Pa.  180.  In 
the  latter  ease  the  reason  is  given  that  the  sammons  is  a  part 
of  the  record  of  the  court  and  not  subject  to  attack. 

We  have  directed  attention  to  the  decisions  of  the  Tarious 
states  and  to  legislative  action  to  show  that  judicial  analTsis 
has  undermined  the  reasons  anciently  given  for  support  of  the 
verity  rule,  and  that  th©  doctrine  has  been  recognized  as  un- 
suitable to  modem  conditions.  The  discusaions  are  inairac- 
tive  and  illuminating.  It  will  be  noted  that  while  our  own 
decisions  have  followed  the  verity  doctrine,  there  is  but  one 
case,  McClung  v.  McWhorter,  47  W.  Va.  151,  where  it  was  not 
clearly  shown  that  the  party  complaining  had  some  notice  of 
the  pending  suit,  or  failed  to  show  that  he  had  a  just  de- 
fense. We  have  discountenanced  special  appearances  to 
quash,  where  the  parties  have  been  served  with  process  or  had 
actnal  notice.  The  object  of  process  is  to  bring  the  de- 
fendant into  court  where  a  hearing  will  be  accorded^and 
not  much  grace  or  consideration  has  been  given  to  one  who 
admitted  that  he  had  received  actual  or  constructive  notice, 
but  claimed  there  was  some  technical  defect  in  the  manner  of 
service.  Perceiving  that  no  harm  had  come  to  him,  or  that 
he  was  in  fault,  and  had  slept  on  his  rights,  we  have  refused 
to  consider  purely  technical  grounds,  and  the  strict  rule  has 
been  invoked  by  its  mere  statement  and  without  analysis  of 
the  reason.  In  Milling  Co.  v.  Read,  supra,  defendant  averred 
in  his  answer  in  the  chancery  suit  that  be  had  not  been  served 
in  the  suit  on  the  note  before  the  justice,  but  did  not  say  that 
he  was  ignorant  of  the  pendency  of  the  suit,  and  made  no  pre- 
tense whatever  of  a  defense  to  the  note.  In  Talbott  v.  OU  Co., 
60  W.  Va.  423,  defendant  appeared  specially  on  the  trial  and 
averred  that  process  had  not  been  served  on  it,  and  then  with- 
drew. Judge  PoFPENBAROBB  poiutcd  out  that  "there  was 
notice  in  point  of  fact.  Defendant  appeared  and  attempted 
to  take  advantage  of  the  mistake  of  the  officer."  There  the 
defendant  with  full  notiiie  relied  on  a  technicality.  Judge 
PoFPENBABGEB  impliedly  questioned  the  verity  doctrine,  for 
after  stating  it  he  says:  "If  this  rule  is  sound  it  must  appty 
to  judgments  by  default"  etc.  (page  425).  In  Bader  v. 
Adamson,  37  W.  Va.  595,  the  process  was  served  by  an  in- 
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dividual  who  made  oath  to  the  service,  and  the  question  of 
verity  seems  not  to  have  been  passed  upon,  reference  being 
made  to  Bowyer  v.  Knapp,  15  W.  Va.  298,  as  stating  the  rule. 
However,  the  defendant  appeared,  set  up  want  of  proper 
service,  then  demurred  and  answered.  He  had  notice,  and 
was  in  court  with  a  technical  defense  based  on  the  service  of 
the  summons.  In  Stewart  v.  Tennant,  27  W.  Va.  167,  defend- 
ant had  been  served  with  the  summons  while  in  another  state, 
and  had  been  advised  by  counsel  there  that  the  process  was 
not  binding  on  her,  and  she  made  no  appearance  tmtil  nearly 
three  years  later,  after  the  rights  of  others  had  Intervened. 
In  Bowyer  v,  Knapp,  supra,  the  question  arose  on  a  sheriff's 
return  of  a  notice  to  take  depositions,  where  the  return  was 
held  to  be  prima  facie  true  only.  Even  in  McClung  v.  Mc- 
Whorter,  supra,  one  of  the  grounds  for  refusing  relief  in 
equity  was  that  complainant  did  not  aver  that  he  had  a  de- 
fense to  the  judgment  obtained  on  a  false  return.  But  it 
must  be  conceded  that  that  decision  expressly,  and  some  of  our 
other  decisions  tacitly  commit  us  to  the  verity  doctrine.  Shall 
we  remain  so  T  Here  is  a  case  which  emphasises  the  harsh- 
ness of  the  doctrine,  and  impels  more  careful  analysis  of  the 
reasons  on  which  it  is  based.  Plaintiff,  according  to  the 
averments  of  the  bill  which  are  not  now  questioned,  is  about 
to  be  forced  by  execution  to  pay  large  sums  of  money,  which 
it  does  not  owe,  by  reason  of  judgments  obtained  on  false  re- 
turns, innocently  made,  no  doubt.  It  never  had  any  notice, 
actual  or  constructive,  of  the  pendency  of  the  suits,  and  has  a 
just  defense  to  the  claims  on  which  they  are  based.  Are  the 
sheriff  and  his  bondsmen  financially  responsible  if  redress  is 
soufrht  on  his  bond  and  judgment  obtained  ?  The  rights  of 
no  third  party  have  intervened.  If  defendants  here  are  not 
entitled  to  the  moneys,  appellants  having  a  just  defense  is 
it  in  good  conscience  that  they  should  take  it,  because  of  an 
innocent  mistake  1  The  results  of  the  abolishment  or  abridg- 
ment of  the  verity  doctrine  in  other  states  have  demonstrated 
that  the  main  reason  given  to  sustain  it,  namely,  that  incon- 
venience would  arise  from  uncertainty  of  judgments  and  de- 
crees, is  more  of  fancy  than  of  fact ;  and  we  have  concluded 
that  a  sheriff's  return  should  not  be  deemed  to  be  eonclusive- 
89  w,  v«. 


448  Casdohph  v.  Hines  [Nov.  1921 

ly  true  as  against  a  direct  attack  seasonably  made  after  judg- 
ment by  default,  where  it  is  known  that  the  return  is  false  and 
that  defendant  had  no  knowledge  whatever  of  the  pendency  of 
the  action,  and  where  no  rights  of  third  parties  are  jeopard- 
ized. We  have  attempted  in  this  opinion  to  draw  a  distinction  in 
cases  of  judgment  by  default  upon  no  notice  either  actual, 
presumptive  or  constructive;  and  where  there  has  been  no- 
tice and  a  technicality  is  relied  upon,  or  where  the  de- 
fendant has  appeared,  and  denies  service,  but  has  opportunity 
to  defend.  In  the  latter  instance  we  would  deny  the  right 
to  question  the  return. 

It  may  be  proper  to  say  that  the  evidence  necessary  to 
accomplish  an  overthrow  of  a  false  return  should  be  clear, 
satisfactory  and  convincing.  Kavanaugh  v.  Hamilton,  53 
Colo.  157 ;  Raitlf  v.  Chicago  Brick  Co.,  138  Wis.  126 ;  Koch- 
man  V,  O'Neill,  202  111,  110,  But  as  this  question  does  not 
arise  here,  we  state  the  quantum  of  evidence  as  of  first  im- 
pression. "Equity  may  vacate  or  enjoin  the  judgment  of  a 
court  of  law  when  it  is  shown  to  be  unjust  and  that  the  court 
rendering  it  never  had  jurisdiction  of  the  person  of  the  de- 
fendant, although  assuming  it,  in  consequence  of  a  false  re- 
turn of  service  by  the  sheriff  Or  other  officer." 

We  reverse  the  decree,  overrule  the  demurrer  and  remand 
the  cause. 

Reversed  and  rtmanded. 


CHARLESTON. 

JonN  0.  Cahxirfii  et  als.  v.  Walker  D.  Hines,  DirectoE 
General. 

Submitted  November  1,  1921.     Decided  November  8,  1921. 

1.     Railroarb — Teatimony   of  WitneMcs   In  Position   to    Ob§erve 

Failure  to  G^tie  Crossing  Signals  £ntifled  to  Peculiar  Weight. 

In    an   action    for   InjnrieB    euatalned    by   the   driver  of  a 

wagon  at  a  railway  cTosslng.  the  teetlmony  of  witnesses,  who 

were   In   posltfon   to  observe   with   nnnsnftl  care  the  failor* 
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ot  the  railway  company's  agenU  to  sound  the  wbistle  or 
bell  of  tli«  approaching  locomotive  Is  entitled  to  pacultor 
weight,      (p.  463). 

2.  Same — Injury  at  CrosHng  Not  In  Itself  EiHOence  of  Oontribi^ 

torj)  Negligence. 

Infliction  of  an  injury  at  a  railroad  crossing  Is  not  In  Hselt 
evidence  of  contributory  negligence  on  tbe  part  of  the  person 

Injured,     (p.  463). 

3.  Same— Co ntriftuf or V  Negligence  at  Crossing  May  in  Some  Cir- 

cumstances he  Question  for  Court. 

Whether  an  Injury  fnfllcted  at  a  railroad  crossing  was  due 
to  the  negligence  ot  tbe  person  fnjnred,  or  whether  but  for 
his  negligence  the  injury  would  not  have  occurred,  may  In 
some  circumstances  ^  questions  for  the  court  to  determine. 
(p.  453), 
i,     Samr — Contributory   Negligence     at     Crossing     Question     for 

Jury  on  Conflicting  Evidence. 

But  where  the  facta  are  controverted,  or  If  not  controverted, 
are  auch  a.e  warrant  either  of  two  reasonable  Inferences  or 
conclusions  as  to  the  negligence  ot  the  person  Injured,  one  ot 
which  would  warrant  and  the  other  preclude  recovery  by  him, 
or  his  personal  representatives,  It  Is  tor  the  Jury  to  say  In 
auch  a  case  whether  the  peraon  exercised  due  care  for  bis 
own   protection    In  driving  upon   tbe  crossing,     (p.  453). 

5.  Same — Ccmtritiutory  Negligence  of  Traveler  Relying  on  Flag- 

man's Omission  of  Signal  Question  for  Jury. 

It  Is  a  matter  of  common  knowledge  and  experience  that 
travelers  approaching  a  railway  crosaing,  where  gates  or 
flyman  are  usually  maintained,  take  into  consideration  that 
tact  in  determining  their  course  ot  conduct,  and  It  ie  for  the 
Jury  to  determine  whether  In  relying  upon  the  omission  of 
the  flagman  to  give  the  proper  signal,  the  traveler  has  given 
that  circumstance  such  weight  and  consMeratlon  as  an  ordi- 
nary prudent  man  would  under  such  clrcumstancee.     (p.  455). 

6.  Sami: — Flagman's  Omission  of  SigtMl  Circumstance  to  6e  Con- 

sidered in  Determining  Care  tty   Traveler. 

The  omission  of  a  flagman  stationed  at  a  crossing  to  give 
the  customary  stop  signal  Is  a  circumstance  to  be  considered 
with  all  other  facta  and  circumstances  in  determining  the  de- 
gree of  care  exercised  by  an  approaching  traveler,     (p.  456). 

7.  Same— Traveler  Not  Bound  to  Look  ana  lAsten  In  One  Par- 

ticular Direction. 

A  traveler  approaching  a  crossing  1b  not  bound  to  look  and 
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listen  ezdnsiTelr  in  one  partlonUr  direcUon  for  an  approach- 
ing  train,  Blnce  danger  might  eoms  from  another,  tt  being 
also  his  duty  to  obaerve  the  signals  of  the  flagman  stationed 
there   for  his   protection   against  Inlury.     (p.    466). 

8.     Same — Traveler  Under  no  Msotnte  D%tv  to  Btop,  Look  and 

lAiten  Under  all  CircHmttancei. 

A  traveler  approaching  a  crossing  Is  under  no  abeolute 
duty  to  stop,  look  and  listen  for  approaching  trains  under 
any  and  all  circumstances.  The  failure  so  to  do  is  no  more 
than  a  circumstance  for  the  Jury  to  consider  in  determining 
the   degree   of   care   exercised   by   him.      (p.  466). 

S.  Saue— Testimony  at  to  Floffman'a  Practice  to  Want  TraveJtn 
Admissible  on  I»»%e  of  Contributory  Neglioenoe. 
Where  the  evidence  for  the  plali^tlff  shows  that  the  person 
Injured  was  accustomed  to  drive  over  a  crossing  at  fre- 
quent intervalB,  testimony  as  to  a  flagman's  habitual  practice 
to  warn  travelers  of  approaching  trains  Is  admissible  and 
important,  as  tendfng  to  prove  his  knowledge  of  and  reliance 
upon  the  flagman's  duty  to  give  such  warning.       (p.  4ST). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  John  0.  Casdorph  and  others,  as  executors  of 
Caleb  Casdorph,  deceased,  against  Walker  D.  Hines,  Director 
General  of  Railroads,  for  damages  for  the  death  of  the  de- 
ceased. Judgment  for  defendant,  and  plaintiffs  bring  er- 
ror. 

Bevened  and  remanded. 

Lynn  &  Byrne,  for  plaintiffs  in  error. 

W.  N.  King,  and  Leroy  AUebaek,  for  defwidant  in  error. 

Ltkch,  Judge  : 

Caleb  Casdorph,  while  driving  his  horse  and  light  wagon 
along  Virginia  Street  in  the  City  of  Charleston,  attempted  to 
drive  over  defendant's  railway  tracks  where  they  intersect  the 
public  road  or  street,  and  in  doing  so,  was  struck  by  an  east 
bound  passenger  train  operated  by  defendant's  agents,  bis 
wagon  demolished,  his  horse  fatally  hurt,  and  he  himself  sus- 
tained injuries  from  which  he  died  a  few  minutes  later.  Hia 
oxecutors  sued  to  recover  damages  for  the  injuries,  and  from 
a  jui^ment  for  defendant,  directed  by  the  trial  court,  they 
have  brought  the  case  here  for  review. 
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From  the  testimony  and  map  filed,  it  appears  that  the  street 
and  tracks  approach  and  cross  each  other  at  an  acate  an^Ie. 
The  tracks,  three  in  number,  extend  approximately  east  and 
west,  and  Virginia  street  in  a  somewhat  south-easterly  direc- 
tion through  that  part  of  the  city  traversed  by  it.  At  the  time 
of  the  accident,  about  9  o'clock  in  the  morning,  as  was  his 
custom  for  years,  Casdorph  was  drivii^  towards  the  business 
center  of  Charleston  from  his  country  home,  Virginia  Street 
being  his  most  direct  and  convenient  route  into  the  city.  A 
short  distance  from  the  railroad,  Mrs.  Casdorph  having  alight- 
ed from  the  wagon,  he  continued  the  journey  unattended. 

Certainly,  at  least  five  persons  ^w  him  between  this  time 
and  the  collision,  which  occurred  a  few  minutes  later.  Three 
of  them,  the  watchman  on  duty  at  the  crossing,  James,  who 
saw  the  accident  from  his  office  window  one  hundred  and  fifty 
feet  away,  and  Nunnally,  who  was  standing  against  a  truck 
in  the  street  about  ooe  hundred  and  sixty  feet  beyond  the 
tracks,  witnessed  the  actual  impact  of  the  locomotive  with  the 
wagon.  Two  others.  Singleton  and  Littlep^e,  also  on  their 
way  to  Charleston,  bad  just  crossed  the  tracks  in  an  aatomo- 
biie  and  were  distant  also  about  one  hundred  and  fifty  feet 
when  the  crash  caused  by  the  collision  occurred. 

While  charging  defendant  with  general  negligence  and  care- 
lessness in  the  operation  of  the  train  and  locomotive,  the 
chief  points  relied  on  in  the  proof  were  the  failure  to  give 
proper  warning  of  the  train 's  approach  by  means  of  the  lo- 
comotive whistle  or  bell,  and  more  especially,  the  omission 
of  the  watchman  stationed  at  the  crossing  to  apprise  Cas- 
dorph of  the  proximity  of  the  train  before  he  went  upon  the 
tracks.  Defendant,  on  the  other  hand,  insists  that,  assuming 
— though  we  suppose  not  conceding — that  the  proper  signals 
and  warnings  were  not  given,  still,  the  decedent,  under  the 
facts  presented,  was  guilty  of  such  contributory  negligence 
as  would  preclude  recovery.  As  the  trial  court  sustained 
the  motion  to  exclude  plaintiff's  evidence,  and  directed  a  ver- 
dict for  defendant,  the  principal  question  presented  here  is 
whether  the  court  erred  in  holding  decedent  guilty  of  con- 
tributory negligence  as  a  matter  of  law 

The  solution  of  this  question  necessitates  further  inquiry 
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into  the  facts.  Casdorph,  it  appears,  was  etgfaty-three  years 
old,  but  as  no  evidence  was  introduced  as  to  his  physical  in- 
capacity, his  advanced  ajre  need  not  be  considered.  He  was 
driving  a  gentle  horse,  and  accordiiip  to  Singleton,  who  with 
Littlepage  passed  decedent  about  one  hundred  feet  from  the 
crossing,  was  "holding  over  to  the  right  of  the  street."  Ap- 
parently oblivious  of  the  impending  danger,  he  did  not  look 
in  the  direction  of  the  train,  but  "just  came  right  on  and  the 
train  was  coming,"  decedent  being  within  fifteen  or  eighteen 
feet  of  the  center  of  the  crossing  when  the  train,  then  about 
one  hundred  feet  distant,  sounded  several  sharp  distress  blasts 
with  its  whistle.  James  says  he  received  no  warning  from 
the  watchman,  and  Singleton  and  Littlepage,  who,  after  pass- 
ii^  decedent,  crossed  the  tracks  slightly  ahead  of  the  train,  ap- 
proaching rapidly  from  the  west,  insist  that  the  watchman,  at 
the  time  they  passed  him,  was  not  out  in  the  street,  but  was 
standing  lietween  the  curb  and  his  watch  house,  with  his 
back  partly  towards  them,  his  signal  staff  resting  upon  the 
ground,  and  that  he  offered  no  word  or  warning  although  the 
train  was  then  very  near.  They  were  first  apprised  of  its  ap- 
proach at  about  the  same  time  they  pa-ssed  decedent,  by  the 
steam  and  smoke,  which  they  saw  emanating  from  the  loco- 
motive, which  they  judged  to  be  about  three  hundred  feet 
from  the  crossing,  the  train  itself  being  at  least  partially 
obscured  from  view  by  several  box  ears  standing  on  the 
track  nearest  the  street.  Concerned  primarily  with  their 
own  safety,  and  being  then  within  a  very  short  distance  of  the 
tracks,  they  undertook  to  cross  and  succeeded  in  crossing 
ahead  of  the  train. 

Witness,  James,  corroborates  so  much  of  Singleton's  and 
Littlepage 's  testimony  as  relates  to  decedent's  actions,  and  in 
addition,  states  that  although  he  noticed  Casdorph,  when  the 
latter  was  about  sixty  feet  from  the  crossing,  the  train  then 
being  perhaps  four  hundred  feet  distant,  the  watchman 
"showed  no  indication  of  recognizing  Casdorph 's  approach," 
and  continues  with  the  statement  as  to  the  short  distress 
blasts  of  the  whistle,  already  referred  to.  All  the  witnesses 
who  testify  about  the  matter  agree  that  the  atmosphere  was 
very  dense  and  foggy,  for  which  reason  the  steam  and  smoke, 
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which  Littl^age  observed,  lay  low  along  the  ground,  and  to 
some  extent  obstructed  the  view  of  the  train,  as  did  also  the 
box  cars  mentioned,  and  in  addition  say  that  they  heard  no 
warning  from  whistle  or  bell,  except  the  several  short  blasts 
immediately  preceding  the  collision. 

As  these  witnesses  were  in  position  to  observe  with  unusual 
care  the  circumstances  surrounding  the  accident,  their  testi- 
mony as  to  the  neglect  to  sound  the  customary  warnings  by 
bell  or  whistle  or  both  within  a  reasonable  distance  from  the 
crossing,  8  duty  dictated  by  reason  and  required  by  stat- 
ute (Sec.  61,  Ch.  54,  Code,  1918),  is  entitled  to  peculiar 
weight.  Camefix  v.  Railroad  Co.,  73  W.  Va.  534,  537 ;  Bail- 
road  Co.  V.  Bryant,  95  Va.  213.  But  as  the  court's  ruling 
could  not  have  been  founded  on  these  facts,  sufficiently 
proved,  it  is  necessary  to  consider  decedent's  alleged  con- 
tributory negligence,  which,  according  to  defendant's  argu- 
ment, was  the  proximate  cause  of  the  collision. 

On  this  question,  the  case  of  Canterbury  v.  Director  Gen- 
eral, 87  W.  Va.  233,  is  very  instructive.  That  case  also  in- 
volved a  collision  at  a  crossing,  and,  as  here,  defendant  relied 
for  defense  on  the  contributory  negligence  of  the  injured 
man.  "It  must  be  borne  in  mind,"  says  the  court,  "that  the 
fact  that  one  is  injured  at  a  railway  crossing  does  not  of  itself 
prove  that  he  is  guilty  of  .contributory  negligence, ' '  and  fur- 
ther, "each  case  of  this  character  must  turn  upon  its  own  pe- 
culiar state  of  facts.  Ordinarily,  where  the  facts  are  not  in 
dispute — the  question  of  contributory  negligence  is  for  the 
court;  but  where  the  facts  are  disputed  and  two  reasonable 
inferences  may  be  drawn  therefrom,  or  two  reasonable  con- 
clusions as  to  the  conduct  of  the  plaintiff  may  be  reached 
therefrom,  one  of  which  would  make  the  plaintiff  guilty  of 
contributory  negligence,  and  the  other  of  which  would  relieve 
him  thereof,  it  is  for  the  jury  to  say,  upon  a  consideration  of 
all  the  circumstances,  whether  or  not  he  was,  at  the  time  of 
the  injury  in  the  exercise  of  due  care."  This  doctrine  is  sup- 
ported by  many  decisions,  notably,  Camefix  v.  Railroad  Co., 
supra;  and  City  of  Elkina  v.  Railway  Co.,  76  W,  Va.  733,  86 
S.  E.  762,  1  A.  L.  R.  198.     See  also  Massoth  v.  Delaware  & 
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Hudson  Canal  Co.,  64  N.  Y.  524 ;  Valin  t.  Milwaukee  etc.  B. 
Co.,  82  Wis.  1,  33  A.  S.  R.  17  and  note. 

This  rule  being  thus  clearly  announced,  its  applicability  to 
the  facts  here  presented  remains  to  be  considered.  Is  the  fact 
of  contributory  negligence  on  the  part  of  Casdorph  dispatedl 
May  two  reasonable  inferences  be  drawn  from  his  conductl 
WithoQt  undertaking  to  speculate  upon  what  acts  or  derelic- 
tion the  order  of  the  court  below  was  predicated,  it  would  ap- 
pear that  defendant  relied  largely  upon  the  suggestion  that 
decedent,  without  observing  the  precaution  of  stoppii^,  look* 
ing  or  listening  for  an  approaching  train,  recklessly  drove 
upon  the  crossing,  known  by  him  to  be  dangerous. 

The  evidence  tends  strongly  to  prove  that  the  view  of  the 
center  track,  upon  which  the  train  was  approaching,  was  to 
some  extent  obstructed — although  defendant  disputes  this 
contention — by  the  box  cars,  that  the  atmosphere  was  foggy 
and  murky,  by  reason  of  which  the  smoke  from  the  locomotive 
did  not  rise  as  it  ordinarily  would,  and  the  absence  of  a  signal 
or  warning  by  the  train  until  decedent  was  within  fifteen  or 
eighteen  feet  of  the  cent^  of  the  crossing.  It  has  also  been 
suggested,  and  reasonably  so,  that  the  very  fact  of  luttlepage'a 
automobile  passing  on  to  the  left  of  the  wagon  distracted  de- 
cedent's attention  and  enabled  Littlepage  and  Singleton  more 
easily  to  look  over  and  beyond  the  box  ears  and  see  the  smoke 
of  the  oncoming  locomotive.  Prom  these  observations,  it 
seems  reasonably  clear  that  there  was  little  if  anything  to 
attract  Casdorph 's  attention  to  the  danger,  so  perhaps  with 
his  eyes  upon  the  tracks,  he  drove  upon  them,  as  James  says, 
without  any  sign  or  warning  from  the  watchman,  who  stood 
near  the  side  of  the  street,  probably  with  his  back  towards  de- 
cedent. This  circumstance  introduces  another,  possibly  the 
controlling,  element  in  the  case;  to  what  extent  may  a  traveler 
depend  upon  the  absence  of  the  warning  signal  from  the 
watchman,  as  he  approaches  a  place  of  danger. 

As  the  railroad  had  employed  and  for  eight  years  kept  a 
watchman  at  the  creasing,  during  which  time  decedent  had 
used  it  "on  an  average  onee  in  ten  days,  during  certain  sea- 
sons of  the  year, ' '  no  reasonable  question  could  arise  as  to 
Casdorph 's  knowledge  of  the  watchman's  customary  presenoe 
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or  his  duties  tbera.  Travelers  under  such  circomstances  have, 
within  certain  limits,  a  right  to  aaname  that,  in  the  absence  of 
CQtth  signal  no  train  is  approaching.  3  Elliott,  Railroads  (3d 
Bd.)  516.  "It  is  a  matter  of  common  knowledge  and  ex- 
perience that  travelers  approaching  a  railway  crossing  at  a 
time  when  gates  or  flagmen  are  ordinarily  or  osnally  main- 
tained take  into  consideration  that  fact  in  determining  their 
coarse  of  conduct,  and  it  is  for  the  jury  to  determine  whether 
or  not,  in  a  particular  case,  a  traveler  has  given  that  eireum- 
Btance  sach  weight  and  consideration  as  the  great  mass  of 
mankind  ordinarily  do  under  such  circumstances,  except  in 
cases  where  it  clearly  appears  that  the  traveler  has  approached 
the  crossing  in  a  careless  and  heedless  manner  without  the 
proper  regard  for  his  own  safety."  Qundlaeh  v.  Chicago  db 
N.  W.  B.  Co.  et  al,  172  Wis.  438,  179  N.  W.  577.  This  case, 
we  think,  states  fairly  the  principles  involved  in  the  present 
inquiry.  There  are  decisions  that  go  even  further  in  support  of 
defendant's  conduct,  those,  out  of  which  has  grown  the  theory 
that  the  absence  of  the  customary  signal  amounts  to  an  invita- 
tion to  cross,  Illinois  C.  B.  Co.  v.  Lindgrcn,  80  111.  App.  609 ; 
Chicago  &  Alton  R.  Co.  v.  Wru/kt,  120  111.  App.  218;  McNa- 
tnara  v.  Chicago  R.  I.  &  P.  Co.  126  Mo.  App.  152,  103  S.  W. 
1093 ;  Wiijgin  v.  Boston  &  Maine  B.  Co.,  75  N.  H.  600,  75  Atl. 
103,  but  for  present  purposes,  at  least,  it  is  not  necessary  to 
apply  that  doctrine,  but  rather  the  view  of  the  Gnndlach  Case, 
that  Bueh  omission  was  a  circumstance  to  be  considered  with 
all  other  facts  in  determining  whether  decedent  exercised  that 
degree  of  care  ordinarily  required  under  the  same  cireum- 
Btances.  The  latter  seems  more  reasonable,  and  finds  ample 
support  in  authority.  Morrissey  t.  B.  &  M.  B.  Co.,  216  Mass.  5 ; 
Chicago  etc.  B.  Co.  v.  Hutchinson,  120  111.  587 ;  Louisville  A 
Interurhan  B.  Co.  v.  Schuetter,  183  Ky.  504,  209  S.  W.  542,  4 
A.  L.  R.  1344,  and  Kimball  v.  Friend,  95  Va.  142,  27  S.  E.  904, 
from  which  we  quote  as  follows:  "The  erection  of  gates, 
gongs  or  other  devices  at  highway  or  street  crossings  to  warn 
travelers  of  approaching  trains  does  not  ezcnse  a  traveler  at 
such  crossings  from  exercising  ordinary  care  and  caution. 
And,  while  courts  and  text  writers  differ  as  to  the  degree  of  re- 
liance that  may  be  plaoed  upon  the  invitation  which  an  open 
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gate  or  silent  gong  gives  to  the  traveler  to  cross,  they  gener- 
ally, if  not  universally,  hold  that  the  same  d^ree  of  care 
and  caution  is  not  required  of  him  as  if  there  were  no  sach 
invitation.  The  qu^tion  of  negligence  in  such  a  case  is  pe- 
culiarly one  for  the  jury." 

It  is  difScult  to  credit  the  argument  in  defendant's  brief 
that  Casdorph  took  no  care  whatever  of  his  own  safety.  He 
may  have  acted  as  prudently  as  another  in  the  same  circum- 
stances,  as  prudently  as  Littlepage  and  Singleton,  had  they 
not  been  fortunate  enough  to  notice  the  smoke  lying  low 
above  the  box  ears.  May  not  prudence  have  demanded  even 
that  he  should  have  directed  his  eyes  towards  the  road  ahead, 
possibly  towards  the  watchman  stationed  there  for  his  guid- 
ance t  "A  traveler  is  not  required  to  keep  his  eye  in  one 
particular  direction  for  an  approaching  engine,  since  direct 
danger  might  approach  from  either  way,  and  it  was  his  duty 
to  observe  at  the  same  time  the  watchman."  l^cNamara  v. 
Chicago,  R.  I.  c&  P.  B.  Co.,  supra.  See  also  Louisville  &  In- 
terurban  R.  Co.  v.  Schuester,  supra.  This  court,  as  well  as 
many  others,  does  not  follow  the  so-called  Pennsylvania  doc- 
trine, that  there  is  an  absolute  duty  to  stop,  look  and  listen ; 
as  stated  in  the  Canterbury  case,  since  there  are  many  in- 
stances where  such  action  would  place  the  traveler  in  no  bet- 
ter position  to  observe  the  danger  signals  than  if  he  merely 
looked  from  his  moving  conveyance,  it  would  often  be  a 
useless  precaution.      May  not  such  have  been  the  case  heret 

The  circumstances  discussed  in  the  foregoing  paragraphs 
are  sul^cient  to  lead  to  the  reasonable  conviction  that  other 
proper  and  justifiable  inferences  as  to  decedent's  approach  to 
the  crossing  may  have  been  drawn  by  the  jury,  had  the  facts 
been  left  to  their  consideration.  The  direction  of  the  ver- 
dict, therefore,  was  not  justified  by  the  evidence  submitted. 

So  far  we  have  confined  our  remarks  chiefly  to  the  third 
point  of  error  specified  by  plaintiffs,  namely,  the  directing  of 
the  verdict  instead  of  submitting  the  question  to  the  jury. 
There  remain  two  others:  (1)  The  excludii^  of  evidence 
tending  to  prove  the  customary  conduct  and  practice  of  the 
watchman  at  tfaia  crossing  to  give  notice  of  approaclui^ 
trains  to  travelers,  and  (2)  The  ezcludii^  of  evidence  tend- 
SB  w.  v«. 
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ing  to  show  the  condition  of  the  street  and  railway  tracks  at 
the  crossing. 

Both  of  these  inquiries  were  raised  upon  questions  directed 
to  Littlepage.  The  first,  relating  to  the  watchman's  cos- 
torn,  was  objected  to  and  not  answered,  couoBel  for  plaintifFs 
stating  to  the  court  that  they  thereby  desired  to  prove  by  the 
witness  that  the  watchman  made  it  an  invariable  practice 
to  stand  in  the  middle  of  the  street  and  there  warn  travelers 
of  approaching  trains.  8uch  testimony  was  relevant  and  ad- 
missible, and  also  an  important  element  of  the  case.  In  or- 
der to  prove  reliance  by  Casdorph  to  any  extent  upon  the 
watchman's  signal,  it  was  of  course  necessary  to  show  hia 
acquaintance  with  the  watchman's  usual  practice.  It  havii^ 
already  been  shown  that  decedent  was  accustomed  to  drive 
over  the  crossing  at  frequent  intervals,  and  that  a  watchman 
had  been  stationed  there  for  eight  years  or  more,  we  think 
the  evidence  proper  for  the  purpose. 

As  to  the  second  ground  of  error,  the  striking  out  of  Little- 
page 's  testimony  regarding  the  condition  of  the  street  and 
crossing,  we  need  only  say,  that  while  of  small  evidentiary 
value,  so  far  as  it  relates  to  the  issue,  there  is  no  objection 
to  its  admissibility.  Although  counsel  give  us  no  informa- 
tion as  to  their  purpose  in  offering  such  testimony,  it  may 
have  been  of  some  assistance  to  the  jury  in  their  considera- 
tion of  decedent's  conduct. 

For  the  reasons  assigned,  we  reverse  the  judgment,  and  re- 
mand the  case  for  retrial. 

On  Reheasino: 

By  way  of  reply  to  the  criticism  of  counsel  in  their  peti- 
tion for  rehearing,  this  note  seems  advisable.  There  is  no  dis- 
poeitioD  on  onr  part  to  hold  them  responsible  for  the  points 
in  the  syllabus  criticised  by  them.  The  points  state  the  law 
applicable  to  the  facts  in  the  case,  notwithstanding  their  ob- 
jection. The  restatement  and  reapplication  of  a  legal  prin- 
ciple when  appropriate  do  not  warrant  condemnation. 

In  the  petition  counsel  quote  only  part  of  section  1661,  3 
Elliott,  Railroads,  (3  rd.  ed.) :  '.'The  general  rule  is  that  it  is 
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not  sufficient  to  look  in  one  direction,  but  the  traveler  is 
under  a  duty  to  look  in  both  directions.  The  duty  to  Iw^ 
and  listen  requires  the  traveler  to  exercise  care  to  select  a 
position  from  which  an  effective  observation  can  be  made." 
In  the  same  section,  the  author,  after  stating  the  role  affirmed 
by  the  authorities,  as  to  the  duties  of  travelers  approaching 
a  railroad  crossing  to  look  and  listen,  and  the  right  of  a 
court  to  direct  a  verdict  for  defendant  if  the  performance  of 
the  duty  is  omitted,  qualifies  the  general  statement  by  the  ad* 
ditional  phrase:  "except  in  caaes  of  a  peculiar  nature, 
where  there  are  facts  excusing  the  performance  of  that 
duty."  And  although  the  failure  of  a  flagman  to  give  the 
signal  to  cross,  or  an  express  invitation  by  him  to  cross  doea 
not  absolve  the  traveler  from  the  duty  to  look  and  listen,  . 
either  or  both  of  these  omissions  "may  be  sufficient  to  carry 
the  case  to  the  jury."  Elliott,  Railroads,  (3rd.  ed.)  Sees. 
1651,  1661,  citing:  Buchanan  v.  Chicago  M.  d  St.  P.  R.  Co., 
75  la.  393,  which  supports  the  text.  There  the  flagman  gave 
plaintiff  the  signal  to  cross,  and  she  obeyed  although  she 
knew  the  train  was  approaching,  and  it  arrived  at  the  cross- 
ing before  she  did,  wherefore  he  stopped  her,  but  the  train  so 
alarmed  her  horse  that  it  ran  away  and  caused  the  injury 
for  which  she  sued.  Of  course,  in  facts  like  those  in  Dick- 
man  V.  Morgan  L.  (&  T.  B.  <fe  S.  B.  Co.,  40  La.  Ann.  787,  5  So. 
76 ;  Lake  Shore  *  Mich.  So.  By.  Co.  v.  Ehlert,  Admr.,  68  Oh. 
St.  320 ;  Allerton  v.  Boston  d  Maine  R.  Co.,  146  Mass.  241 ; 
Baltimore  *  Ohio  B.  Co.  v.  CtAvin,  118  Pa.  St.  230,  in  each 
of  which  the  railroad  companys'  i^ents  exercised  the  ut- 
most caution  to  prevent  the  collisions,  and  the  court  prop- 
erly held  in  each  case  that  the  negligence  of  the  plaintiff  was 
the  proximate  cause  of  the  injury. 

A  traveler  must  not  omit  precautions  legally  necessary  for 
his  own  safety  when  about  to  drive  over  a  railroad  crossing 
"for  under  all  circumstances,  he  must  himself  exercise  ordi- 
nary care,  and  must  not  rely  entirely  upon  the  acts  of  others, 
but,  as  we  have  said,  what  is  or  is  not  ordinary  care  depends 
very  often  upon  the  facts  of  the  particular  case.  Under 
the  rule  just  stated,  namely,  that  whether  due  care  was  ex- 
ercised depends  upon  the  facts  of  the  particular  case,  the 
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question  whether  the  traveler  stopped  at  a  proper  place  or 
the  like  is  generally  a  question  for  the  jury,  but  it  is  some- 
times a  question  of  law.  If  there  is  but  one  reasonable  in- 
ference that  men  of  average  intelligence  can  justly  draw  from 
the  facts,  the  question  is  one  of  law  to  be  disposed  of  by  the 
court."    Elliott,  Railroads,  {3rd.  ed.)    Sec.  1661. 

Counsel  also  seem  to  be  of  the  opinion  that  we  fail  to  in- 
terpret properly  the  evidence  of  the  lack  of  reasonable  care 
on  the  part  of  Gasdorph,  and  the  exercise  of  reasonable  dili- 
gence on  the  part  of  the  flagman.  Both  Littlepage  and  Sin- 
gleton, when  in  the  act  of  passing  over  the  crossing,  or  just 
before  or  after  they  had  crossed  it,  saw  him,  but  so  far  as 
they  could  recall,  he  did  not  notice  them.  He  was  there  be- 
tween the  street  curb  and  the  "little  house"  occupied  by  him 
in  cold  weather,  and  although  at  that  time  he  had  in  his 
hands  a  jack  staff  with  the  word  "stop"  at  the  top,  he  gave 
them  no  s^al  or  warning.  "He  was  not  the  regular  watch- 
man ' '  and  did  not  hold  it  so  it  could  be  read  by  them,  or  by 
any  one  approaching  from  the  direction  they  were  driving. 
James  corroborates.  Littlepage  and  Singleton  in  this  and 
other  particulars.  The  watchman,  he  says,  did  halt  some 
tazicabs  driving  westward  towards  the  crossing,  Casdorpb 
approaching  it  in  an  easterly  direction.  When  he  did  so, 
however,  his  face  was  towards  James,  who  was  east  of  the 
eroesii^  and  in  a  position  where  he  could  see  it  and  the  rail- 
road track  400  feet  west  of  the  crossing,  and  the  watehman, 
who  at  the  time  was  standing  facing  James  and  who  "showed 
no  indication  of  recognizing  Mr.  Casdorph's  approach, 
neither  did  Mr.  Casdorph  look  that  way.  He  just  came  right 
on  and  the  train  was  coming." 

The  record  furnishes  no  sabstantial  support  for  the  state- 
ment that  while  Casdorph  was  in  a  place  of  safety,  he  eould 
have  saved  his  life,  had  he  heeded  the  signals  given  of  the 
approach  of  the  train.  There  is  now  no  evidence  of  the  giv- 
ing  of  any  signal  until  he  was  within  fifteen  or  eighteen  feet 
of  the  center  of  the  erossii^,  and  the  train  75  feet  from  it. 
To  avoid  8  collision  in  circnmatanoes  sueh  as  this  record  pre- 
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seats  would  require  unusually  expeditious  action.     la  any 
event,  bowever,  these  facts  are  for  the  jury. 
Rehearing  denied. 

Reversed  and  remanded. 


CHARLESTON. 

Jordan  L.  Morris,  Admr.,  et  al.  v.  Willuh  TT*U/  et  al. 
Submitted  October  18,  1921.     Decided  November  8,  1921. 

1.  iNaARG    PzBSONS — Deed    of   Intane   Person   Prior   to    li»nacv 

InqiiiHlian,  (»  Absence  of  i^Yoitd  or  Imposition,  is  Voldcble 

But  Not   Void. 

The  deed  at  an  Insane  person,  made  before  an  laqulaltlon 
of  lunacy  hae  been  had,  and  in  the  abeence  of  fraud  or  Im- 
position, and  without  knowledge  or  notice  to  the  grantee 
therein  ol  such  mental  disability,  is  not  Told,  but  voidable 
only.     (p.  464). 

2.  Saub — Toidable  Deed  of  Insane  Person  vrill  not  be  Avoided 

Without  Placing  Affected  Parties  in  Btfitu  Quo. 

And  such  a  deed  by  an  insane  person  being  voidable  only, 
will  not  be  avoided  at  the  suit  of  the  Itaaane  peraon,  hia  com- 
mittee or  heirs,  without  restitution  of  the  beneflta  secured 
thereby,  or  by  placing  the  parties  affected  In  statu  quo. 
(p.  465). 

3.  Saub— Insane  Person  or  Bis  Representative  May  Avoid  Trust 

Deed  Given  to  Cover  Debt  o/  Another  to  Qrantee. 

But  when  one  obtains  a  deed  of  truet  from  such  an  insane 
person,  irhlch  U  made  to  cover  In  part  the  debt  of  another 
to  him,  and  for  which  the  grantor  receives  no  beneflts,  such 
deed  of  trust  may  he  avoided  at  the  suit  of  such  insane  person, 
his  committee,  administrator  or  heirs,  unless  the  property 
covered  baa  l>een  sold  and  conveyed  to  an  innocent  pnrchasar 
tor  value.  In  which  event  the  beneflciary  In  such  trust  may 
be  required  to  account  to  his  grantor,  or  bis  peraona]  repre- 
sentative or  heirs,  for  the  amount  covered  In  excess  of  tbe 
beneflts  accruing  to  tbe  grantor  or  his  estate,     (p.  46&). 

Appeal  from  Circuit  Court,  Monongalia  County. 
Action  by  Jordan  L.  Morris,  administrator  of  the  estate  of 
Mary  t>.  Hu^ins,  deceased,  and  others,  against  William  Hall 

89  W.  Va. 
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and  others,  and  from  a  decree  setting  aside  and  declaring  null 
and  Toid  certain  deeda,  William  Hall  and  certain  other  de- 
fendants appealed. 

Reversed  and  remanded. 

Everhj  &  Bovmum,  for  appellants, 

C.  C.  Rose  and  F,  E.  Parrack,  for  appellees. 

Miller.  Judge: 

The  bill  was  filed  by  Jordan  L.  Morris,  administrator  of 
the  estate  of  Mary  D.  Huggins,  deceased,  and  by  said  Morris 
and  Charles  H.  Morris,  his  brother,  in  their  individual  rights 
as  the  only  heirs  at  law  of  the  said  decedent,  their  sister,  who 
died  intestate,  against  the  defendants  William  Hall,  S.  P. 
Glasscock,  Trustee,  Morgantown  Savings  &  Loan  Society,  a 
corporation.  1  Grant  Lazzelle,  TrnHtee,  Morgantown  Security 
&  Development  Company,  a  corporation,  Joe  Walls,  and 
Bruce  D.  Glover. 

The  bill  alleges  that  the  said  decedent  left  debts  which  her 
personal  property  was  not  suflicient  to  satisfy;  that  prior  to 
June  20,  1912,  she  Was  seized  and  was  owner  in  fee  of  two 
certain  lots  of  land  situate  in  Morgan  District,  Monongalia 
County ;  and  the  source  of  her  title  thereto  is  also  set  out  in 
the  bill.  It  is  further  alleged  that  on  said  20th  day  of  June, 
1912,  decedent  signed  and  delivered  to  the  Morgantown  Sav- 
ings &  Loan  Society  a  deed  of  trust,  in  which  I.  Grant  Laz- 
zelle was  named  trustee,  securing  a  loan  of  $1,040.00,  but 
that  said  loan  was  engineered  and  carried  through  by  the  de- 
fendant Joe  Walls,  who  received  the  money  and  appropri- 
ated it  to  his  own  use,  and  never  repaid  it  to  decedent  or  to 
any  one  for  her ;  that  at  least  the  sum  of  $380.00  was  paid  on 
said  loan  by  way  of  dues  etc.,  to  said  Morgantown  Savings 
&  Loan  Society;  and  notwithstanding  said  payments  said 
Society  demanded  the  sum  of  $1,086.00  in  settlement  of  said 
loan,  which  was  paid  by  the  defendant  William  Hall;  and 
that  by  reason  of  said  payment  by  him,  the  said  Hall  had  se- 
cured from  said  Mary  D,  Huggins  another  deed  of  trust, 
dated  November  2,  1915,  calling  for  the  payment  of  the  sum 
of  $1,500.00,  and  which  latter  deed  in  addition  to  the  prop- 
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6Tty  covered  by  the  deed  of  trust  to  Lazzelle,  Trostee,  was 
made  to  include  another  lot  owned  by  decedent,  the  latter 
trust  deed  having  been  made  to  defendant  S.  P.  Glassoook, 
Trustee ;  that  on  January  17,  1917,  said  lot^  had  been  sold  by 
said  Glasscock,  Trustee,  at  which  sale  said  Hall  had  become 
the  purchaser  thereof  at  the  price  of  $1,350.00,  which  were 
deeded  to  him  on  the  same  day ;  and  that  said  Hall,  on  Oc- 
tober 9,  1917,  had  conveyed  said  property  to  the  defendant 
Morgantown  Security  &  Development  Company,  who  on  Au- 
gust 17,  1918,  conveyed  it  to  Bruce  D.  Glover,  the  present 
owner  thereof. 

The  prayer  of  the  bill  is  that  said  two  deeds  of  trust  and 
all  the  subsequent  conveyances  of  said  property  may  be  set 
aside  as  a  cloud  upon  the  title  of  said  Mary  D.  Huggins,  and 
for  general  relief. 

The  only  grounds  alleged  tor  the  relief  prayed  for  are  that 
the  said  Mary  D.  Huggins,  on  June  20,  1912,  when  she  signed 
and  delivered  the  deed  of  trust  to  Lazzelle,  Trustee,  and  on 
November  2,  1915,  when  she  signed  and  delivered  the  deed 
of  trust  to  said  Hall  and  his  trustee,  S.  F.  Glasscock,  and  for 
several  years  prior  thereto  and  up  until  the  date  of  her  death, 
was  of  unsound  mind,  not  competent  to  execute  a  deed  or 
deeds  of  trust ;  that  she  was  then  suffering  from  an  incurable 
meotal  afSiction,  for  which  she  had  received  treatment  in 
an  insane  asylum  at  Dixmont,  Pa.,  at  two  different  times, 
from  which  she  had  received  no  beneficial  results,  and  from 
which  she  never  recovered  to  the  time  of  her  death ;  that  when 
she  executed  said  deeds,  decedent  did  not  poesess  memory, 
understanding  and  mind  sufficient  to  know  and  appreciate 
the  nature,  character  and  effect  of  signii^  and  delivering  the 
same;  and  the  second  and  last  amended  bill  alleges  that  the 
defendants  well  knew  the  mental  condition  of  decedent  at  the 
various  dates  of  their  transactions  with  her,  and  took  advan- 
tage of  her  mental  condition  to  rob  her  of  her  property. 
This  latter  allegation  does  not  apply  to  the  Morgantown  Se- 
curity &  Development  Company  and  Bruce  D.  Glover,  for 
they  are  not  alleged  to  have  had  any  transactions  with  de- 
cedent, or  notice  of  her  insanity. 

It  will  be  observed  from  the  recital  of  the  allegations  of 
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tbe  bill  that  it  ia  not  alleged  that  the  said  Mary  D.  Hnggina 
was  at  any  time,  either  in  the  state  of  PeoDSylTania  or  in 
this  state,  by  any  legal  and  oompetent  authority  adjudged  to 
be  insane,  nor  that  any  conunittee  or  trustee  was  appointed 
for  her,  and  to  whose  custody  and  control  her  property  was 
committed. .  In  the  brief  of  counsel  for  plaintiffs  it  ia  argaed 
that  she  had  been  adjudged  insane  in  Pennsylvania,  but  the 
fact  is  not  alleged,  nor  is  it  proven.  It  is  simply  a  matter  of 
inference  from  the  fact  alleged  and  proven,  that  some  twelve 
years  prior  to  the  transactions  in  question,  she  had  been  re- 
ceived for  treatment  in  some  asylum  at  Dixmont,  Pennsyl- 
vania, but  from  which  she  had  been  removed  prior  to  her 
coming  into  and  residence  in  this  state. 

The  demurrers  of  the  defendants  Moi^antown  Savings  & 
Loan  Society  and  I.  0.  IiazzeIle,Trustee,  to  the  original  and 
amended  bills  were  sustained,  and  as  to  them  tCe  bills  were 
dismissed ;  but  the  demurrer  of  the  remaining  defendants  was 
overruled.  On  a  sul»equent  day,  however,  the  court  sus- 
tained defendants'  demurrer  to  an  amended  bill,  which  being 
again  amended,  their  demurrer  to  the  bill  as  amended  was 
overruled,  and  defendants  ruled  to  answer,  which  was  done, 
the  answers  admitting  the  recorded  facts,  and  did  not  spe- 
cifically deny  the  insanity  of  the  decedent,  but  did  deny 
that  defendants  had  any  notice  thereof  at  the  time  of  the 
several  transactions  with  her. 

On  this  state  of  the  pleadings,  and  the  depositions  taken 
and  filed  in  the  cause,  the  decree  complained  of,  pronounced 
on  the  18th  day  September,  1920,  adjudged  that  the  deed  of 
trust  from  Mary  D.  Hi^^ins  to  S.  F.  Qlasaeock,  Trustee,  and 
all  the  subsequent  deeds,  down  to  and  including  the  deed 
from  the  Morgantown  Security  &  Development  Company  to 
Bruce  D.  Glover,  purporting  to  convey  tha  said  two  lots  origi- 
nally held  by  said  decedent,  should  be  and  the  same  were  set 
aside  and  declared  to  be  null  and  void  as  against  the  com- 
plainants, and  a  writ  of  possession  was  also  decreed  to  plain- 
tiffs against  the  said  Bruce  D.  Glover  or  whomsoever  might 
be  found  in  possession  of  said  property. 

From  the  final  decree  aforesaid  the  defendants  William 
Hall,  8.  F.  Glasscock,  Trustee,  Morgantown  Security  &  De- 
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velopment  Company,  and  Bruce  D.  Glover  obtained  this  ap- 
peal. 

The  bill,  as  already  observed,  does  not  allege  that  the  dece- 
dent had  ever  been  adjudged  insane  by  competent  authority, 
and  the  answers  do  not  deny  specifically  the  fact  of  insanity. 
Should  the  bill  be  regarded  good  on  demurrer  t  It  does  not 
allege  adjudication  of  insanity,  nor  notice  of  the  fact  of  in- 
sanity by  any  of  the  parties  except  those  who  had  transac* 
tions  with  Mary  D.  Huggins,  which  would  not  include  the 
Morgantown  Security  &  Development  Company  or  Bruce  D. 
Glover,  who  are  not  alleged  to  have  had  any  transactions  with 
her ;  nor  is  it  alleged  that  decedent  obtained  no  benefit  from 
the  deeds  of  trust  or  other  deeds  set  aside  by  the  decree, 
unless  the  allegation  that  Joe  Walls  engineered  the  loans  and 
appropriated  the  money  to  his  own  use  amounts  to  such  alle- 
gation; nor  is  there  any  proffer  in  the  bill  to  restore  to  de- 
fendants any  of  the  money  obtained  by  the  decedent  upon 
the  deeds  of  trust  alleged  to  be  void. 

While  there  has  been  some  considerable  conflict  in  the 
decisions  on  the  question  whether  the  deed  of  a  lunatic,  be- 
fore inquisition  of  Innaey  has  been  had,  is  void  or  only  void- 
able, the  rule  is  now  well  established  in  this  country,  by  a 
long  line  of  decisions,  that  in  the  absence  of  fraud,  and  when 
good  faith  has  been  observed  on  the  part  of  those  dealing 
with  one  not  known  to  be  insane,  and  with  nothing  to  pnt 
them  upon  notice  of  such  insanity  or  unsoundness  of  mind, 
the  deed  of  such  person  is  not  void,  but  voidable  only.  The 
eases  so  holding  are  many,  of  which  the  following  are  suffi- 
cient to  support  the  proposition!  Eaton  v.  Eaton,  {N.  J.), 
18  Am,  Rep.  716;  Hull  v.  Louth,  Guardian,  et  al.,  109  Ind. 
315 ;  Abbott  V.  Creal,  56  Iowa,  175 ;  Myers  v.  Knabe,  51  Kana. 
720;  Burnham  v.  Kidwell,  113  III.  425;  Downkam  v.  Hollo- 
way.  158  Ind.  626,  92  Am.  St.  Rep.  330;  Wait  v.  MaxweU, 
5  Pick.  217,  16  Am.  Dec.  391;  Hovey  v.  Hobson,  (Me.),  89 
Am.  Dec.  705;  Castro  v.  Getl,  110  Cal.  292,  52  Am.  St.  Rep. 
84;  Blinn  v.  Sckwarz,  177  N.  Y.  252,  101  Am.  St.  Rep.  806; 
ifmitk  V.  Ryan.  (N.  Y.),  123  Am.  St.  Rep.  609;  Pearson  v. 
Cox,  (Tex.),  10  Am.  St.  Rep.  740;  Studabaker  v.  Faylor, 
(Ind.),  127  Am.  St.  Rep.  397;  Allis  v.  BUlings,  (Mass.),  39 
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Am.  Dec.  744,  note  749;  Riggan  v.  Green,  (N.  C),  30  Am. 
Rep.  77;  Flack  v.  Gottschalk  Company,  (Md.),  71  Am.  St. 
Rep.  418,  note  430. 

And  being  voidable  only,  like  the  deeds  of  infants  and  oth- 
ers under  like  disability,  their  deeds  can  not  be  avoided  with- 
out restitution  of  benefits  secured  thereby,  or  placing  the  par- 
ties affected  in  statu,  quo  as  far  as  possible,  this  upon  the  pria- 
ciple.s  pertaining  to  courts  of  equity,  that  when  one  comes 
into  a  court  of  equity  for  redress  of  supposed  grievances,  he 
will  be  required  to  do  equity  and  will  not  be  allowed  to  retain 
the  benefits  of  a  voidable  transaction,  but  must  make  restitu- 
tion as  a  condition  of  obtaining  relief  against  his  voidable  act. 
Odom  V.  Eeddick,  (N.  C),  17  Am.  St.  Rep.  686;  16  Am.  & 
Eng,  Enc.  Law,  625,  and  cases  cited ;  Loomis  v.  Spencer,  2 
Paige,  153 ;  Burnham  v,  Kidwell,  supra;  Abbott  v.  Creal, 
supra;  Myers  v.  Knnbe,  supra;  Matthiessen  dr  Weickers  Re- 
'fining  Company  v.  McMahon's  Adm'r,  38  N.  J.  L.  536.  In 
the  latter  case  it  is  said  the  liability  of  the  lunatic  in  such 
casea  is  upheld,  not  on  the  ground  of  the  contract,  but  on 
the  fact  that  he  has  received  and  enjoyed  an  actual  benefit 
from  the  contract.     See,  also,  14  R.  C.  L.  593,  section  47. 

We  think  the  bill  as  amended  makes  out  a  case  for  relief 
against  Hall,  for  he  is  charged  with  notice  of  decedent's  in- 
sanity. He  denies  such  notice,  and  as  there  was  no  proof  of 
notice  to  him,  we  do  not  think  the  pleadings  and  proof  make 
a  ca^e  against  him  on  the  fact  of  insanity.  But  as  to  the 
Morgantown  Security  and  Development  Company  and  Bruce 
D.  Glover,  not  charged  with  notice,  and  being  purchasers 
for  value  without  notice,  their  title  to  the  land  conld  not  be 
affected.  The  cases  above  cited  will  support  this  proposition. 
As  to  the  defendants  so  situated  the  bill  was  demurrable,  and- 
their  demurrer  should  have  been  sustained.  Odom  v.  Red- 
dick,  supra. 

As  to  Hall  and  Glasscock,  his  trustee,  the  case  made  by  the 
bill  is  that  he  not  only  knew  of  decedent's  insanity,  but  that 
when  he  took  the  deed  of  trust  it  was  made  to  cover,  not  alone 
the  $1,086.00  necessary  to  discharge  the  prior  loan,  but  the 
sum  of  $1,500.00.  The  bill  does  not  allege  what  the  addi- 
tional sum  was  intended  to  cover,  but  the  evidence  shows  it 
SB  w.  Vs. 
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was  intended  to  cover  debts  due  him  from  the  plaintiff  J.  L. 
Morris  and  the  said  Joe  Walls,  which  in  no  way  benefited 
said  decedent.  If  such  was  the  fact,  and  it  had  been  dearly 
allied  and  proven,  Hall  wonld  not  be  protected  in  that  part 
of  his  debt  by  the  deed  of  trust  to  Qlasscock  but  should  be 
limited  to  the  amoant  advanced  to  pay  off  and  discharge  the 
prior  lien.  As  to  that  part  of  the  debt  the  decedent's  estate 
was  benefited  by  the  discharge  of  her  property  therefrom. 

Moreover,  the  bill  as  lastly  amended  allies  that  the  plain- 
tiff desire  a  fair  settlement  of  all  the  matters  pertaining  to 
all  of  said  transactions;  that  each  party  shall  receive  or  be 
permitted  to  retain  whatever  is  just  and  right  and  in  good  con- 
science he  should  retain,  but  after  such  restitution  or  permis- 
sion to  retain  the  amounts  to  which  each  of  said  defendants 
are  entitled,  the  remainder  shall  go  and  belong  to  plaintiffs. 
As  the  plaintiffs  are  the  heirs  at  law  of  the  decedent,  the 
proffer  of  the  bill  should  not  go  unheeded  even  on  demarrei' 
to  the  bill ;  but  it  leaves  the  bill  certainly  good  on  demurrer 
as  to  Hall,  so  far  as  it  affects  his  right  to  retain  or  have  en- 
forced his  deed  of  trust  against  the  property  for  the  debts 
of  Morris  and  Walls  included  therein:  True,  the  title  of  the 
innocent  subsequent  purchasers  of  the  property  can  not  be 
affected,  but  the  allegations  of  the  bill  and  the  evidence  there- 
on will  support  a  decree  against  Hall  for  whatever  sum  was 
included  in  his  deed  of  trust  to  cover  the  debts  of  Morris  and 
Walls,  not  benefiting  the  decedent  or  her  estate.  The  exact 
amount  so  included  in  the  trust  deed  does  not  clearly  appear, 
and  it  will  have  to  be  ascertained. 

The  case  as  made  by  the  proof  does  not  show  notice  of  in- 
sanity to  any  of  the  parties  who  had  transactions  with  the 
decedent,  and  there  being  no  judgment  of  lunacy  against  her 
prior  thereto,  and  the  transactions  l)eing  without  such  notice, 
and  in  good  faith,  and  not  in  fraud  of  the  decedent's  rights, 
the  deeds  will  not  be  set  aside  nor  relief  of  any  kind  granted 
against  those  dealing  with  her,  except  upon  the  principles  of 
placing  them  in  statu  quo. 

In  this  ease  the  evidence  shows  that  Jordan  L.  Morris,  one 
of  the  heirs  and  beneficiaries  of  the  estate  of  the  decedent, 
was  himself  the  principal  aetor-in  procuring  from  his  sister 

89  w.  T«. 
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the  execution  of  both  the  deeds  of  trust,  the  one  to  Lazzelle, 
Trustee,  and  that  executed  to  Hall  and  his  trustee ;  that  the 
check  in  the  first  ease  was  made  to  Mrs.  Huggins,  and  her 
endorsement  thereon  secured  by  him,  and  that  he  was  respon- 
sible principally  for  the  transfer  of  the  funds  to  himself  or 
to  the  firm  of  Morris  and  Walls;  and  in  the  second  caae  Hall's 
cheek  for  the  balance  due  the  loan  company,  Hall  thinks,  was 
made  to  that  company ;  and  all  this  without  the  knowledge  of 
any  of  the  defendants,  alleged  or  proven.  Walls  denies  any 
complicity  in  the  transactions  relating  to  the  borrowing  of 
the  money  by  Mrs.  Huggins,  and  placed  to  the  credit  of  Mor- 
ris or  Morris  and  Walls.  Evidently  there  was  disagreement 
and  misunderstanding  between  the  partners,  which  has 
brought  about  the  present  controversy  and  the  effort  on  Hw 
part  of  plaintiffs  to  saddle  the  loss  upon  the  defendants. 
Neither  the  pleadings  nor  proofs  justify  the  decree,  and  our 
conclusion  is  to  reverse  it,  and  to  remand  the  cause  for  fur- 
ther proceedings  to  be  bad  in  accordance  with  the  principles 
herein  affirmed,  and  further  according  to  the  principles  gov- 
erning courts  of  equity. 

Reversed  amd  remanded. 


CHARLESTON. 

State  v.  Geobqe  W.  Meadows. 
Submitted  November  1,  1921.      Decided  November  8,  1921. 

FosoKBT — Indictment  for  Forging  Deed  Beld  Pataltv  Defective. 
An  Indictment  for  the  forgery  ot  a  deed  purporting  to  con- 
vey land,  which  does  not  allege  the  existence  of  the  land  and 
that  the  grantor  named  in  the  deed  actually  owned  the 
land  described,  nor  describing  the  deed  aa  containing  some 
covenant,  or  showing  on  ItB  t&ce  that  the  grantor  could  have 
been  injured  or  prejudiced  thereby,  is  fatally  defective,  and 
should,  on  motion  of  the  defendant,  be  quashed. 

Error  to  Circnit  Couirt,  Kanawha  County. 
8»  w.  v«. 
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George  W.  Meadows  was  convicted  of  forging  and  uttering 
a  forged  instrument,  and  he  brings  error. 

Reversed  and  remanded. 

C.  J.  Vanfteet,  J.  F.  Cork,  and  J.  W.  Kennedy,  for  plain- 
tiff in  error. 

E.  T.  England,  Attorney  General,  and  B.  Dennis  Steed,  As- 
sistant Attorney  General,  for  "the  State. 

M]LLEB,  Judge: 

The  indictment  is  in  two  counts.  The  first  charges  de- 
fendant with  feloniously  and  intentionally  forging,  and  the 
second  with  uttering  and  attempting  to  employ  as  true,  a 
certain  paper  writing  commonly  called  a  deed,  purportii^  to 
have  been  made  on  October  9,  1915,  between  the  Rosin  Coal 
Land  Company,  a  corporation  organized  and  existing  under 
the  laws  of  West  Virginia,  as  party  of  the  first  part,  and 
Clara  Meadows,  wife  of  Geo.  W.  Meadows,  party  of  the  sec- 
ond part,  and  purporting  to  convey  to  her  tt  certain  lot  of 
land  situate  west  of  Brooks'  Hollow  and  north  of  the  county 
road,  in  Maiden  District,  Kanawha  County,  West  Virginia, 
a  short  distance  above  the  city  of  Charleston,  and  described 
as  containing  twenty-one  acres,  for  a  certain  cash  considera- 
tion and  ten  negotiable  notes  of  the  grantee,  payable  to  said 
corporation,  and  negotiable  and  payable  at  a  certain  bank, 
and  purporting  to  bear  the  corporate  seal  of  said  company, 
and  to  have  been  acknowledged  before  a  certain  notary  pub- 
lic, with  intent  to  defraud  against  the  peace  and  dignity  of 
the  state. 

Defendant's  demurrer  and  motion  to  quash  the  indictment 
were  overruled,  and  this  action  of  the  court  is  the  first  point 
of  error  relied  on  to  reverse  the  judgment  of  imprisonment 
against  him,  founded  upon  the  verdict  finding  him  guilty. 

The  indictment  does  not  describe  the  deed  in  haec  verba, 
and  contains  no  averment  that  the  Rosin  Coal  Land  Com- 
pany, the  grantor  named,  in  fact  owned  the  land  described, 
nor  any  land,  nor  that  the  deed  alleged  to  have  been  foiled 
contained  any  covenant,  which  on  its  face  and  unaided  by 
extrinsic  facts,  not  averred,  would  render  the  said  grantor 


D,^.,/.JbyCJOOJ^Ie 


Not.  1921]  State  v.  Meadows  469 

liable  thereon,  nor  any  averjiieiit  showing  that  the  said 
grantor  would  have  been  injured  or  prejadiced  thereby. 

We  recently  decided  in  State  v.  Davis,  87  W.  Va.  184,  that 
when  the  fraudulent  character  of  an  alleged  forged  writing 
does  not  appear  on  its  face,  but  can  only  be  made  to  appear 
by  innuendoes  introducing  extraneous  facts  and  eircum- 
stances  necessary  to  show  the  fraudulent  character  of  the 
writing  so  as  to  give  it  a  proper  setting  with  relation  to  that 
which  it  purports  to  affect  not  otherwise  discernible,  the  in- 
dictment will  be  regarded  as  fatally  defective,  and  should  be 
quashed.  In  that  case  the  subject  of  the  foi^ery  was  an  al- 
leged release  of  a  deed  of  trust,  described  but  averring 
nothing  to  show  the  existence  of  any  such  deed  of  trust,  nor 
how  nor  in  what  way  the  parties  to  any  such  deed  would  have 
been  injuriously  affected  by  such  release  if  it  had  been  gen- 
uine, wherefore  the  indictment  was  held  to  be  fatally  defect- 
ive and  insufficient  to  support  a  verdict,  and  that  the  judg- 
ment thereon  should  have  been  arrested  on  motion  of  the 
defendant. 

So  in  this  case,  the  instrument  not  setting  out  in  full  the 
deed  alleged  to  have  been  forged,  which,  when  introduced  in 
evidence,  disclosed  that  it  contained  covenants  of  general 
warranty,  and  if  it  had  been  fully  set  out  in  the  indictment, 
might  have  shown  on  its  face  that  the  purported  grantor 
might  have  been  prejudiced  and  injured  thereby,  was  defect- 
ive in  the  same  particular  as  that  in  the  case  of  State  v,  Da- 
vis. It  was  lacking  in  averment  of  such  outside  facts  aa 
would  show  prejudice  or  injury  to  the  rights  of  either  party 
to  the  alleged  deed. 

In  many  cases,  perhaps  in  most,  the  forged  instrument, 
when  described,  will  disclose  on  its  face  that  it  is  capable  of 
being  used  to  defraud.  Bonds,  notes,  checha  and  other  in- 
struments for  the  payment  of  money  or  creation  of  other  du- 
ties or  obligations,  are  of  that  character.  Ooodman  v.  The 
People,  228  111.  154,  157 ;  Arnold  v.  Cost,  (Md.),  22  Am.  Dec. 
302,  and  note  314.  And  such  was  the  character  of  the  order 
involved  in  State  v.  Tingler,  32  W.  Va.  546.  But  such  is 
not  the  character  of  the  instrument — the  deed — described  in 
the  indictment  in  this  case.    In  The  People  v.  Wright,  (N. 


D,^.,/=JLyCJOOJ^Ie 


470  Nesben  v.  Jackson  [Not.  1921 

Y.),  9  Wend.  193,  197,  the  court  saya:  "Now  although  the 
mortgage  which  is  set  oat  in  haec  verba,  purports  to  embrace 
a  part  of  lot  No.  21,  in  Dryden,  yet  for  ai^bt  appearing  in 
the  indictment,  there  may  not  be  sueh  a  lot  or  tract  of  land  in 
existence;  it  may  be  wholly  imaginary,  and  for  that  reason 
its  existence  ought  to  have  been  averred  and  proved  upon  the 
trial,  in  order  to  show  that  the  instrument  purported  to  be  a 
charge  upon  the  land  within  the  meaning  of  the  section.  If  it 
was  not,  it  was  wholly  inoperative.  Neither  is  it  alleged  in 
the  count  that  Shafer,  the  mortgagor,  whom  the  prisoner  in- 
tended to  defrand,  had  any  interest  in  the  land  the  mortgage 
purported  to  affect;  and  if  he  had  not,  it  is  difficult  to  dis- 
cover how  he  could  be  defrauded." 

Some  cases  are  cited  by  the  attorney  general  from  code 
states  where  the  forms  of  indictment  for  forgery  are  pre- 
scribed by  statute,  and  which  are  for  this  reason  inappli- 
cable. 

Our  conclusion  is  that  the  indictment  in  this  case  is  fa- 
tally defective  and  should  have  been  quashed  on  defendant's 
motion.  We  therefore  reverse  the  judgment,  set  aside  the 
verdict,  and  remand  the  case  to  the  circuit  court. 

Reversed  and  remanded. 


CHARLESTON. 

AijExandeb  Nesben  v.  E.  F.  Jackson. 
Submitted  November  1,  1921.    Decided  November  8,  1921. 

1.  Afpbal  and  Ejbbob— Fact  l9i«e  Involving  Conftictinif  Evidence 

and  Witnettet  CrediHlity  is  for  the  Jury. 

An  laene  of  tact  involTed  In  conflicting  oral  evldenoe  and 
d^Mndent  upon  the  credibility  of  the  witnenaes,  lies  clearly 
trltbln  the  province  of  the  JUT7  for  determination,     (p.  472). 

2.  Same— Evidence  Beld  not  Sufficientl]/  Preponderative  to  Take 

THspttted  Quettion  from  Jwry. 

Upon  an  Issne  as  to  whetber  an  Inkeeper  had  atatntorj' 
notices  posted  In  his  office,  lobb^  and  guest  cluunberB,  bis 
testimony  and  that  ot  a  clerk  and  two  guests,  tbat  tbey  were 
89  W,  Vb. 


D,^.,/=JLyCJOOJ^Ie 


Nov.  1921]  Nesbbn  v.  Jackbon  471 

posted  and  In  poeHlon  beiore  and  after  the  loea,  contradicted 
by  that  of  a  guest  wtaoBe  money  had  been  stolen,  to  the  effect 
that  he  had  seen  no  notice  In  the  room  he  bad  occupied,  the 
pOBitive  teetlmon;  of  plaintlfTe  attorney  that,  npon  careful 
investlKatlon,  made  a  teti  days  after  the  loss,  he  had  found 
none,  and  the  testimony  of  the  same  witness  to  admlsBlons 
by  the  defendant,  that  he  bad  relied  solely  upon  a  notice 
printed  In  bis  regieter  and  bad  no  other.  Is  not  suffl^ently 
preponderatlve  to  take  It  from  the  Jury.     {p.  472). 

■8,  IvKEKPKKa—Guett  with  Actual  Notice  to  Deposit  Property  at 
Office  or  be  Pertonally  Acsponfible  m  Negliaent  Barring 
Recovery  in  Keeping  it  in  Bis  Room. 

If  a  guest  of  a  hotel  has  actual  noUbe  of  a  requirement  that 
lie  deposit  blB  money  and  Jewelry  at  the  office,  or  be  personally 
responsible  for  its  safety,  bts  failure  to  make  sucb  deposit 
Is  negligence  barring  lecovery  for  loes  of  sucb  property  by 
tbeft  from  his  room  In  the  hotel,     (p.  473). 

4.     Same — Guest  Depositing  Money  and  Jewelry  on  Previous  Oc- 
casions, and  Presence  of  Printed  Notice  on  Hotel  Begitter 
Held  Not  Conclusive  Evidence  of  His  Knowledge  of  Rule. 
But   sucb   deposit   made   by   him,  on   several    previous   oc- 
caalona  and  the  presence  of  a  printed  notice  of  such  require- 
ment, In  the  hotel  register,  not  shown  to  have  been  brought 
to  bis  attention,  are  not  concluslTe  evidence  of  encb  knowl- 
edge; wherefore  a  finding  of  a  Jury  against  It  cannot  be  dis- 
turbed   by    the    court,     (p.  472). 

Appeal  from  Circuit  Court,  Kanawha  County. 
Action  by  Alexander  Nesben  against  G.  F.  Jackson.     Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Affirmed. 

Morgan  Owtm  and  E.  B.  Dyer,  for  plaintiff  in  error. 
B.  J.  Pettigrew  and  J.  Baymrmd  Gordon,  for  defendant  in 
error. 

POFFENBABOEB,    JuDGE: 

The  judgment  under  review  on  this  writ  of  error  is  one  re- 
covered against  an  innkeeper  by  a  guest,  for  money  stolen 
from  the  latter  while  he  slept  In  his  host's  hotel.  The  case 
went  to  a  jury  upon  the  evidence  and  without  instruotiona. 
Reversal  is  sought  upon  the  theory  of  a  finding  contrary  to 
the  law  and  the  evidence. 

89  w.  Va, 
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See.  33,  of  ch,  145,  Code,  absolves  the  keepers  of  hotels, 
inns  and  lodging  and  boarding  bouses  from  liability  for 
loBs  of  tbe  jewelry,  money  and  otber  valuables  of  their  guests, 
if  and  wben  they  have  posted  in  tbe  rooms  of  their  guests 
and  boarders  and  in  their  offices  and  reception  rooms,  notices 
requiring  sucb  articles  to  be  deposited  in  their  offices,  except 
in  the  case  of  loss  from  such  offices  after  deposit  therein. 
Compliance  with  the  requirements  of  this  statute  is  asserted 
by  the  defendants  and  denied  by  the  plaintiff,  and,  as  to  it, 
there  is  conflict  in  tbe  evidence. 

On  or  about  Octobgr  12,  1919,  tbe  plaintiff  registered  at 
the  hotel  of  the  defendant  and  was  assigned  to  an  improvised 
room  in  a  hall,  known  as  Room  No.  110.  Although  he  had 
been  a  guest  at  the  hotel  on  several  previous  occasions  and 
had  sometimes  deposited  money  in  the  office,  he  said  nothing 
about  bis  money  on  the  occasion  in  question.  The  room  con- 
sisted of  the  end  of  a  hall  cut  off  by  a  partition  lower  than  the 
ceiling,  wherefore  it  was  susceptible  of  access  over  the  par- 
tition. While  tbe  guest  slept,  a  thief  took  from  his  coat 
pocket  $210.00  and  carried  it  away. 

He  does  not  claim  he  inspected  the  room  to  ascertain  wheth- 
er it  contained  a  posted  notice.  Interrogated  as  to  whether  he 
had  seen  a  notice  in  it,  he  said  he  had  not.  Being  asked 
whether  there  was  one  in  it,  he  replied:  "No,  I  seen  no  no- 
tice like  that  in  my  room — no  sign  of  paper,  no  kind  of  pa- 
per." The  defendant  testified  that  he  had  kept  the  lobby  and 
rooms  of  his  house  posted,  but  was  nnable  to  say  there  was  a 
notice  in  Room  No.  110,  on  the  night  of  the  theft,  although  he 
was  in  it  the  next  morning.  He  stated  positively,  however, 
that  he  had  personally  placed  a  notice  in  that  room  and  most 
of  the  others,  before  the  loss.  He  also  testified  that,  before 
and  after  the  theft,  he  had  maintained  a  notice  on  a  parti- 
tion by  the  side  of  a  door  in  tbe  lobby,  the  door  opening 
into  the  baggage  room.  His  clerk  at  the  time  of  the  occur- 
rence testified  that  there  was  a  notice  in  Room  No.  110.  on  the 
morning  after  the  loss,  and  also  that  there  was  one  in  the 
lobby  and  in  every  room  and  bath  room  in  the  house.  L.  C. 
Dills  testified  that  he  bad  roomed  in  the  house  in  October, 
1919,  and  had  seen  notices  in  the  lobby  and  the  rooms  he  had  . 
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been  in,  both  before  and  after  the  occurrence  in  question. 
Ed  Perkins,  a  cook,  swore  be  had  slept  in  Room  No.  110  one 
day  in  the  summer  of  1919,  and  had  then  seen  a  notice  post«d 
in  it,  and  that  there  was  one  in  the  lobby.  A  few  days  after 
the  loss,  one  of  plaintiff's  attorneys  visited  the  hotel,  in  com- 
pany with  him,  inspected  it  to  some  exteni  and  claims  to 
have  interviewed  the  proprietor.  He  testified  that  he  had 
looked  "at  what  is  called  the  ofQce  or  public  reception  room" 
and  had  found  no  notice  in  it.  Though  be  did  not  say  he 
had  been  in  Room  No.  110,  he  said  there  was  no  notice  in  it. 
He  asked  the  defendant,  on  cross-examination,  if  he  had  not 
testified  in  a  justice's  court  in  which  the  case  was  first  tried, 
that  a  notice  printed  on  each  page  of  the  hotel  register  was 
the  only  notice  he  had  and  that  he  had  depended  solely  upon 
it.  A  negative  answer  having  been  given,  the  attorney  took 
the  stand  and  said  such  an  admission  had  been  made  in  the 
testimony  before  the  justice  and  in  conversations  with  him- 
self on  two  or  three  occasions. 

Nothing  conclusive  is  perceived  in  this  evidence.  No  doubt 
the  plaintiff's  own  testimony  is  clearly  negative  in  character, 
since  he  does  not  claim  to  have  looked  for  notices.  This  might 
be  legally  overthrown  by  the  positive  evidence  adduced  by 
the  defendant  and  the  uncontradicted  fact  that  the  plaintiff 
had  previously  made  deposits,  a  circumstance  tending  to 
prove  his  knowledge  of  the  requirement.  But  Mr.  Gordon's 
positive  and  direct  testimony  to  the  effect  that  there  was  no 
notice  in  the  room  nor  in  the  lobby,  a  few  days  after  the  loss, 
and  that  the  defendant  had  admitted  sole  reliance  upon  the 
notice  printed  in  the  register,  completely  covers  this  phase 
of  the  case,  and  makes  the  issue  turn  altogether  upon  the 
credibility  of  the  witnesses.  It  is  neither  inadmissible  nor 
devoid  of  evidential  value,  by  reason  of  lapse  of  time  between 
the  loss  and  his  visit  to  the  hotel.  He  contradicted  the  wit- 
nesses who  said  notices  were  up  after  as  well  as  before  the 
loss,  and  impeached  the  defendant  as  to  practically  all  of  bis 
evidence.  Under  such  circumstances,  neither  a  trial  court 
nor  an  appellate  court  can  disturb  a  verdict.  Harmati  v.  Ap- 
palachian Power  Co.,  77  W.  Va.  48. 

An  inn  guest's  actual  knowlei^e  that  his  host  reqtiires  a 
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deposit  of  his  jewelr;,  money  and  other  Talaables,  in  the  of- 
fice, as  a  condition  of  liability,  is  obviously  binding  upon  him. 
Actual  notioe  is  always  more  potent  than  merely  constructive 
notice.  The  statute  binding  him  by  constructive  notice  sim- 
ply extends  a  common  law  principle,  which  exonerated  the 
host  in  ease  of  the  refusal  of  his  ^est  to  make  the  depoait 
upon  request,  or  his  failure  to  do  so  with  knowledge  of  a 
rule  requiring  it,  and  consequent  loss  of  the  property.  Such 
failure  is  negligence,  barring  right  of  recovery.  Purvis  V. 
Coleman,  21  N.  Y.  Ill ;  Fuller  v.  Coates,  18  O.  St.  343 ;  Berk- 
shire Woolen  Co.  v.  Proctor,  7  Gush.  (Mass.)  417;  JtUie  v. 
Cardinal,  35  Wis.  118 ;  Bickm»nd  v.  Smith,  8  Bam.  &  Cress. 
10;  Caskm  V.  Wright,  6  El.  &  Bl.  891;  Beate,  Innkeepers  & 
Hotels,  sec.  213. 

No  conclusive  evidence  of  actual  notice  of  the  require- 
ment in  question  is  found  in  the  record.  Though  testimony  to 
the  fact  that  the  plaintiff,  on  previous  occasions,  had  depos- 
ited his  money  at  the  office,  is  uncontradicted,  it  merely  tends 
to  prove  knowledge  of  a  rule  requiring  him  to  do  so.  Not- 
withstanding such  tendency,  the  jury  could  have  attributed 
the  act  to  timidity  or  unusual  caution  on  his  part.  Neither 
the  defendant  nor  any  other  witness  testified  to  any  express 
notification  to  him  of  such  a  rule,  custom  or  specific  require- 
ment. As  to  the  reason  for  the  deposits,  the  plaintiff  was 
not  interrogated,  nor  did  he  say  anything.  The  utmost  vaiue 
that  can  be  given  them,  as  evidence  of  actual  knowledge  of  the 
rule  in  question,  is  that  of  mere  tendency  to  prove  it.  From 
them,  ah  inference  of  such  knowledge  may  arise,  but  it  is  man- 
ifestly not  a  ncessary  nor  a  conclusive  one.  Others  probatiTe 
of  a  different  reason  for  the  acts  just  as  readily  arise  from 
them.  Moreover,  his  failure  to  deposit  on  other  occasions  ar- 
gues as  strongly  i^ainst  knowledge,  as  the  d^Hsits  ai^e 
in  favor  of  it.  The  plaintiff  may  have  seen  the  notice  printed 
in  the  register,  hut  there  is  no  proof  that  he  did.  As  to  that, 
he  was  not  interrogated.  The  jury  might  have  combined  two 
circumstances,  presence  of  the  notice  in  the  register  and  the 
deposits,  and  based  a  finding  of  knowledge  on  them,  but  they 
were  clearly  not  bound  to  do  so,  and  they  did  not.  A  guest, 
in  signing  a  hotel  register,  is  not  bound  to  assume  that  be  is 
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sigiiii^  a  contract,  and  read  everything  printed  in  the  regis- 
ter or  on  thei  page  he  signB.  Mwehirison  v.  Sergent,  69  Qa. 
206;  Olson  v.  Crossman,  31  Minn.  222.  Our  conclnsion  is 
that  the  issue  as  to  knowledge  on  the  part  of  the  plaintiff  was 
one  for  jnry  determination. 

For  the  reasons  stated,  the  judgment  complained  of  will  be 
affirmed. 

Affirmed. 


CHARLESTON. 

Staa  Piano  Compant  v.  C.  C.  Buboneb. 
Submitted  November  1,  1921.    Decided  November  8,  1921. 

1.  Jddoiieht — Default  Ju^meiit  May  Not   be   Bet  Aiide   After 

ASiourHment  of  Term  Except  for  Error*  Appearii^  Upon  the 

Record. 

A  default  Judgment  mar  not  be  set  aside  under  tbe  pro- 
visions of  flection  5  of  chapter  134  of  the  Code,  after  the  ad- 
Joamment  of  Uie  term  at  which  It  Is  rendered,  except  tor 
errors  appearing  upon  the  record,     (p.  478). 

2.  CoosTS — Save  Inherent  Power  to  BttabUah  Reotona&Ie  Bulet 

for  Conducting  Butinest. 

Courts  have  Inherent  power  to  establish  reascmable  rules 
tor  the  conduct  of  their  business  not  Inconslatent  with  or- 
ganic or  stabntorj  law.     (p.  4TS). 

3.  SAKK—BuUt  Save  the  Effect  of  Law  at  to  Proceeatnift. 

Rules  adopted  by  a  court  not  in  excess  of  Its  authority  have 
the  effect  of  law  as  to  proceedings  conductM  In  such  court. 

(p.  479). 

4.  JmoMENT — JiUlffment  Rendered  in  Viotation  of    TaJid    Court 

Rule  Bhouia  be  Bet  Aiide  on  Motion  of  Party  Infured. 

Vniere  a  court  has  adopted  valid  rules  tor  the  conduct  of  Its 
bustoesa,  litigants  may  rely  upon  the  court  conducting  Its 
proceedings  In  conformity  with  such  rules,  and  a  Judgment 
rendered  tn  violation  of  a  valid  rule  Is  properly  set  aside 
upon  motion  of  the  party  Injuriously  affected  thereby,  (p. 
479). 
6.     CoKBTS — Interpretation  of  Rule  l>y  Court  Prom/uloating  it  WtU 

be  Followed  by  Supreme  Court. 

The  Interpretation  placed  npon  a  mle  by  the  court  adopt- 
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tng  and  promulgating  tt  will  be  followed  by  thU  Court,  nnleiiB 
such  construction  1b  In  violation  of  the  plain  terms  of  the 
rule,  or  of  some  organic  or  atatutory  law.     (p.  ISO), 

6.  Trial — Where  Court  Rule  Provide*  for  Trial  Calendar  it  ig 

Error  to  Try  Cate  Not  Placed  Thereon,   Without  Parties' 

Agreejnejit. 

A  rule  of  court  providing  that  tha  clerb  of  the  court  ehaM, 
before  each  regular  term,  make  up  a  "Trial  Calendar  Doclwt." 
upon  whlcti  shall  be  placed  all  caeea  expected  to  be  tried  at 
the  tenm;  and  further  providing  that  the  parties  or  their 
counsel  desiring  a  cose  to  be  tried  shall  give  notice  to  tlie 
clerk  thereof,  and  that  only  cases  la  which  such  notice  la 
given  shall  he  placed  upon  such  Trial  Calendar,  and  that  oil 
other  cases  shall  stand  continued,  Is  a  reasonable  and  proper 
rule  lor  the  orderly  conduct  of  the  business  of  the  court,  and 
It  Is  error  for  the  court  to  proceed  with  the  trial  of  a  case 
not  so  placed  upon  such  Tridl  Calendar,  without  the  agree- 
ment of  the  parties  thereto,     (p.  479). 

7.  JuDOMENT — Court's  Rules  are  Part  of  the  Record  of  Every  Cote 

in  Which  a  Default  JudgmenX  is  Rendered. 

Rules  adoptol  and  promulgated  by  a  court  within  the  limit 
of  its  powers  are  a  part  of  the  record  of  every  case  In  which  a 
default  Judgment    Is   rendered    in    such    court.     <p.   479). 

8.  Samb — Court  Dockets  are  Part  of  Record  of  Every  Case  of 
,  Default  Judgment. 

The  dockets  of  a  court  are  a  part  of  the  record  of  every 
case  in  which  a  default  Judgment  <Ib  rendered  in  such  court 
during  the  terms  for  which  such  dockets  are  made.     (p.  479). 

9.  PiJUDiNO — Where  Affidavit  is  Filed  with  Declaration,  and  Writ 

of  Inquiry   of  Damages   is  Necessary,    Office  Judgment  at 

Rules  Docs  Not  Bar  Ansv;cr. 

In  an  action  of  assumpsit,  where  an  sDldavlt  is  flied  with 
the  declaration  as  provided  by  taw,  but  In  which  It  la  neo- 
essary  to  execute  a  writ  of  Inquiry  of  damages,  the  offlce 
judgment  entered  at  rules  does  not  become  final  on  the  last 
day  of  the  next  succeeding  term  so  as  to  thereafter  bar  de- 
tense  to  the  action.  In  such  case,  defense  may  be  made 
thereto  at  auy  time  before  the  writ  of  Inquiry  of  damages 
Is  properly   executed.     <p.  481). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Star  Piano  Company  against  C.  C-  Bnrgner, 
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Default  judgment  for  plaintiff,  and  from  a  judgment  setting 
the  same  aside,  the  plaintiff  brii^  error. 

Affirmed. 

W.  E.  R.  Byrne  and  John  H.  Linn,  for  plaintiff  in  error. 
Bamhart,  Horan  &  P^tigrew,  for  defendant  in  error. 

RiTZ,  Pbesidbnt: 

By  this  writ  of  error  reversal  is  sought  of  a  judgment  of 
the  court  below  setting  aside  a  default  judgment  in  favor  of 
the  plaintiff  against  the  defendant,  upon  motion,  under  the 
provisions  of  section  5  of  chapter  134  of  the  Code. 

The  plaintiff  instituted  its  action  of  assumpsit  in  the  Court 
of  Common  Pleas  of  Kanawha  County,  returnable  to  March 
Rules,  1920.  Process  was  duly  served  upon  the  defendant 
returnable  at  that  time.  At  April  Rules,  1920,  the  declara- 
tion, together  with  an  account  and  affidavit,  was  filed,  and 
the  case  wan  upon  the  court's  docket  for  the  May  term,  1920. 
No  proceedings,  however,  were  had  therein  at  that  term. 
The  ease  was  likewise  upon  the  regular  docket  of  the 
court  at  the  September  term,  1920,  but  no  proceedings  were 
then  had  therein.  A  special  term  of  the  court  was  called  to 
begin  on  the  29th  of  November,  1920.  The  proclamation  call- 
ing the  same  recited  that  inasmuch  as  the  last  term  of  the 
court  had  ajourned  without  dispatching  all  of  the  business, 
a  special  term  was  called  at  which  no  grand  or  petit  jury  would 
be  required.  At  this  special  term  the  plaintiff  called  up  its 
case  and,  there  being  no  appearance  by  the  defendant,  waived 
a  jury  for  the  execution  of  the  writ  of  inquiry,  had  the  same 
executed  by  the  court,  and  the  default  judgment  complained 
of  rendered.  After  the  adjournment  of  this  special  term  an 
execution  was  sued  out  on  the  judgment,  and  the  sheriff  pro- 
ceeded to  levy  the  same  upon  the  property  of  the  defendant, 
who  thereupon  gave  notice  that  he  would,  on  the  5th  day  of 
March,  1921,  move  the  court  to  vacate  said  default  judgment 
upon  the  ground,  amoi^  others,  that  the  said  cause  was  not 
regularly  upon  the  docket  of  the  court  for  trial.  This  mo- 
tion was  heard  by  the  Court  of  Common  Pleas,  and  an  order 
entered  vacating  the  drfault  judgment  and  placing  the  cause 
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on  tlie  court's  docket  for  trial.  The  plsintiff  prosecuted  a 
writ  of  error  to  the  Circuit  Court  of  Kauawlia  County,  which 
court  affirmed  the  judgment  of  the  lower  court,  and  this  writ 
of  error  is  prosecuted  to  that  judgment. 

The  ground  upon  which  the  judgment  was  vacated  is  that 
the  Court  of  Common  Pleas  entered  the  default  judgment  in 
violation  of  one  of  its  rales  which  the  said  court  held  to  be 
error  appearing  upon  the  face  of  its  record,  for  which  the 
judgment  should  be  set  aside  under  the  provision  of  section 
5,  chapter  134  of  the  Code.  This  mle  of  the  court  which  it 
is  contended  was  yfolated  in  the  rendition  of  this  judgment 
provides  that  the  clerk  of  the  court  sfa^ll  make  up  for  each 
term  thereof  a  "Trial  Calendar  Docket"  upon  which  shall 
be  placed  all  oases  which  are  eipeftted  to  be  tried  at  the 
term,  and  that  parties  lit^ant  desiring  their  cases  tried  at 
any  term  shall  notify  the  clerk  of  such  intention  fifteen  days 
before  the  term  so  that  the  same  may  be  placed  upon  this 
"Trial  Calendar  Docket ;"  that  in  case  no  such  notice  is  given 
by  either  party  to  a  suit  the  ease  will  stand  continued  at  that 
term.  This  case  was  not  upon  this  "Trial  Calendar  Docket" 
at  the  special  term  at  which  the  juc^ment  was  rendered, 
but  this  is,  perhaps,  not  conclusive,  in  view  of  the  fact  that 
this  special  term  was  called  to  complete  the  work  of  the  last 
regular  term.  The  case,  however,  was  not  on  the  "Trial  Cal- 
endar Docket"  at  any  term  of  court  prior  to  the  rendition 
of  the  judgment,  and  the  defendant  contends  tbat  he  bad  a 
right  to  rely  upon  the  court 's  rule  that  the  same  would  stand 
continued.  The  plaintiff  insists  that  this  rule,  of  the  court  is 
invalid  because  it  is  not  a  reasonable  or  proper  rule,  and  vio- 
lates the  provisions  of  the  statute ;  that  even  if  it  is  a  proper 
rule,  it  has  no  application  to  this  case ;  further  that  it  was  no 
part  of  the  record  at  the  time  the  court  below  vacated  the  de- 
fault judgment,  wherefore  it  could  uot  be  considered  upon 
that  motion ;  and  further  that  the  conrt  should  not  have  set 
aside  the  judgment  for  the  reason  that  the  defendant  can 
make  no  defense  to  the  suit  at  this  time  inasmuch  as  an  aSS- 
davit  was  filed  with  the  declaration  and  no  counter  afBdavit 
or  plea  was  filed  at  the  first  term  of  court  thereafter,  for 
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which  reason  the  defendant  is  now  barred  from  making  any 
defense  to  the  suit. 

It  is,  of  course,  very  well  settled  that  a  default  judgment 
can  only  be  set  aside  after  the  adjournment  of  the  term  at 
which  it  is  rendered  for  error  appearing  upon  the  record  as 
the  same  stood  at  that  time.  If  extraneous  matters  are  re- 
lied upon  as  the  basis  for  relief  against  a  judgment,  it  must 
be  attacked  by  an  independent  suit  for  the  purpose  of  setting 
it  aside.  Helms  v.  Oreenbrier  Valley  Cold  Storage  Co.,  65 
W.  Va.  203. 

This  brings  us  to  a  consideration  of  the  question,  whether 
or  not  the  court 's  rules  and  its  docket  are  a  part  of  the  record 
of  this  case.  It  is  very  well  established  that  a  court  has  in- 
herent power  to  make  rules  for  the  orderty'  conduct  of  its  bus- 
iness, 80  long  as  snch  rales  are  not  oppressive  or  nnreason- 
able,  and  violate  no  provision  of  law.  Teter  v.  Qtorge,  86 
W,  Va.  454.  When  such  rules  are  adopted  and  promulgated 
they  are  the  law  eontroUing  proceedings  in  that  court.  They 
become  binding  upon  the  litigants,  as  well  as  upon  the  court 
in  the  conduct  of  its  proceedings.  7  R.  C.  L,  title  "Courts" 
section  54 ;  Gist  &  Scott  v.  Drakely,  2  Gill  330,  41  Am.  Dec. 
426 ;  Dunbar  v.  Conway,  11  Gill  &  J.  92 ;  Wall  v.  Wall,  2  Har- 
ris &  Gill  79 ;  McDonald  v.  The  State,  172  Ind.  393,  88  N.  E. 
673,  139  Am.  St.  Rep.  383.  This  being  the  effect  of  a  valid 
court  rule,  it  follows,  of  course,  that  every  such  rule  is  a  part 
of  the  record  of  every  case  tried  in  the  court  promulgating  it, 
and  must  be  observed  by  the  court  in  the  conduct  of  its  bus- 
iness just  as  a  general  statute  enacted  by  the  legislature  for 
the  conduct  of  its  business  must  be  complied  with.  Goodwin 
V.  Bickford,  20  Okla.  91,  93  Pac.  548,  129  Am.  St.  Rep.  729; 
Walla  WMa  Printing  &  Publishing  Co.  v.  Bvdd,  5  Pac.  602. 

Is  the  rule  relied  upon  a  reasonable  and  proper  rule,  and 
one  which  the  court  had  the  authority  to  adopt  for  the  con- 
duet  of  its  business  t  It  will  be  observed  that  section  1  of 
chapter  131  of  the  Code  provides  that  certain  dockets  shall 
be  made  up  by  the  clerk  before  the  beginning  of  each  term 
of  the  court;  and  it  further  provides  that  the  clerk  shall, 
under  the  control  of  the  court,  set  the  cases  for  trial  on  cer- 
tain days  during  the  term.  Apparently  this  rule  was 
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adopted  for  the  purpose  of  furnishing  to  the  clerk  and  to  the 
court  information  upon  which  intelligent  action  might  be  had 
in  setting  the  cases  for  trial.  It  does  not  violate  the  pro- 
visions of  any  statute,  nor  deprive  a  party  of  any  right,  but  is 
simply  a  method  adopted  by  the  court  for  securing  the  infor- 
mation necessary  to  an  intelligent  administration  of  the 
law.  Without  this  rule  the  court  would  have  to  assume  that 
every  case  upon  its  docket  would  be  tried  at  the  term,  and 
proceed  to  set  the  cases  for  trial  with  that  view.  This  would 
result  in  the  court  being  idle  a  large  part  of  the  time,  for 
the  reason  that  it  is  well  known  that  many  of  the  cases  upon 
the  court's  docket  which  are  in  such  a  position  that  they 
might  be  tried  are  not  tried.  It  was  to  avoid  just  such  a 
condition  as  this  that  the  rule  was  promulgated,  and  we  can 
see  that  it  is  a  very  salutary  one.  Instead  of  being  in  vio- 
lation of  any  positive  law,  it  is  a  substantial  aid  to  the  court 
in  the  execution  of  the  positive  command  of  the  statute. 

But  it  is  said  that  this  rule  does  not  apply  to  the  ease  we 
have  here ;  that  it  only  applies  to  those  cases  in  which  issue 
has  been  joined.  The  rule  itself  does  not  so  limit  its  appli- 
cation. The  court  below  has  interpreted  the  rule  as  applying 
to  this  case,  and  this  construction  will  be  adopted  by  this 
court  unless  the  same  is  in  conflict  with  the  positive  terms  of 
the  rule  or  some  positive  rule  of  law.  Teter  v.  George,  86  W. 
Va.  454. 

The  plaintiif  complains  also  of  the  action  of  the  Common 
Plea,s  Court  in  entering  what  is  termed  a  nunc  pro  tunc  or- 
der. The  first  order  entered  by  the  Common  Pleas  Court  va- 
cating the  judgment  stated  as  the  reason  therefor  that  the 
case  was  not  properly  upon  the  docket  at  the  time  the  judg- 
ment was  rendered.  Later  the  court  concluded  that  this  was 
not  an  accurate  statement,  and  entered  an  order  reciting  that 
by  inadvertence  the  real  reason  had  not  been  stated  in  the 
former  order,  and  stated  fully  the  ground  upon  which  the 
judgment  was  set  aside  as  above  indicated,  and  recited  in  this 
order  the  rule  relied  upon,  as  well  as  the  fact  that  the  case 
had  never  been  placed  upon  the  trial  calendar.  This  order  was 
not  strictly  speaking  a  nunc  pro  tutic  order  at  all,  but  it  was 
an  order  entered  for  the  purpose  of  correcting  a  clerical  in- 
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advertence  which  the  court  alwafa  has  the  power  to  do.    Sec. 
1,  chapter  134,  Code. 

The  further  ground  relied  upon  by  the  plaintiff  for  re- 
versal of  the  judgment,  that  the  defendant  could  not  at  the 
time  the  default  judgment  was  set  aside,  make  any  defense 
because  he  had  filed  no  counter  affidavit  or  plea  at  the  first 
term  that  the  case  was  on  the  court  docket,  is  likewise  with- 
out merit.  In  this  case  a  writ  of  inquiry  of  damages  had  to  be 
executed  taid,  according  to  our  holdings,  in  that  event,  the  de- 
fendant may  file  a  counter  affidavit  and  plead  to  issue  at  any 
time  before  the  writ  of  inquiry  is  properly  executed.  Phiiip 
Cary  Manufacturing  Co.  v.  Watson,  58  W.  Va.  189;  Federa- 
tion Window  Olass  Co.  v.  Cameron  Window  Glass  Co.,  58 
W.  Va.  477 ;  Wilson  v.  Shrader,  73  W.  Va.  105 ;  Rosencrance 
V.  Kelley,  74  W.  Va.  100. 

We  are,  therefore,  of  opinion  that  the  Court  of  Common 
Pleas  committed  no  eriyir  in  setting  aside  the  default  judg- 
ment, and  the  judgment  complained  of  will  therefore  be  af- 
firmed. 

Affirmed. 


CHARLESTON. 

Indian  Refining  Company  v.  W.  E.  Chilton. 
Submitted  November  1,  1921.     Decided  November  8,  1921. 

1.  Damaoes— TPJiere  Plaintiff  U  8hov>n  Entitled  to  Nominal  Dam- 

ages, it  is  Error  to  Direct  Verdict  for  Defendant. 

Where,  upon  the  trial  of  an  action  for  damages,  the  com- 
petent evidence  ebowB  that  the  plaintiff  Is  entitled  to  recover 
nominal  damagea.  It  la  error  for  tbe  court  to  Instruct  the 
lurr  to  find  for  the  defendant,     (p.  483). 

2.  Appeai.  akd   Ebbor — Where  Plaintiff  is  Entitled   to  Nominal 

Damages  and  Procuratile  Evidence  May  Show  Substantial 
Damages,  Directed  Verdict  for  Defendant  Bet  Aside. 
Where,  npon  tbe  trial  of  a  suit  tor  damages,  tbe  trial  court 
directs  the  Jury  to  find  a  verdict  for  the  defendant,  when  the 
89  W.  Va. 
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competent  evidence  shows  that  plaintiff  Is  entitled  to  recover 
nominal  damaees,  and  ft  appears  In  the  case  that  anhstantlal 
injury  has  been  Inflicted  resulting  In  damages  amonntlng  to 
more  than  one  hundred  dollars,  competent  evidence  of  which 
waa  not  produced  becauae  the  ptalntlB  misjudged  tlie  char- 
acter ot  the  evidence  offered,  or  from  some  other  adventltloaa 
cause,  and  that  In  all  probability  competent  evidence  can  be 
Introduced  upon  another  trial  to  prove  such  damages,  this 
Conrt  will  take  Jurisdiction  to  reverse  the  Judgment  of  the 
trial   court   denying  the    plaintiff  any    recovery,     (p.  484). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Indian  Refining  Company  against  W.  E. 
Chilton  in  the  justice  court,  and  upon  appeal  to  the  interme- 
diate court  of  Kanawha  county,  a  verdict  was  directed  for 
the  defendant,  and  on  appeal  therefrom,  the  circuit  court 
refused  to  review  said  judgment,  and  plaintiff  brii^  error. 
Reversed  and  remanded. 

Morgan  Owen,  for  plaintiff  in  error. 
Townaend  &  Bock,  for  defendant  in  error. 

RiTZ,  Pbesidbnt: 

On  a  trial  of  this  case  in  the  Intermediate  Court  of  Ka- 
nawha County,  upon  an  appeal  from  the  judgment  of  a  jus- 
tice ot  the  peace,  the  court  struck  out  the  plaintiff's  evidence, 
and  directed  a  verdict  for  the  defendant,  which  verdict  be- 
ing accordingly  returned  a  judgment  of  «ti  capiat  was  ren- 
dered thereon.  The  Circuit  Court  of  Kanawha  County  re- 
fused to  review  said  judgment,  and  the  plaintiff  prosecutes 
this  writ  of  error  for  that  purpose. 

The  purpose  of  the  suit  is  to  recover  for  an  injury  to  an 
automobile  truck  owned  by  the  plaintiff  caused  by  a  collision 
between  said  truck  and  a  touring  car  of  the  defendant. 
Upon  the  trial  the  plaintiff  introduced  evidence  to  show  that 
its  truck  was  being  driven  east  on  Kanawha  street  on  the 
right  side  thereof  when  the  driver  observed  the  automobile 
of  the  defendant  coming  west  on  said  street  at  a  very  high 
rate  of  speed,  and  on  the  wrong  side  thereof.  Plaintiff's 
driver  testifies  that  in  order  to  avoid  the  collision,  if  it  were 
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poesiblfl,  he  immediately  applied  his  brakes  and  stopped  the 
truck,  but  notwithstanding  this  defendant's  automobile  ran 
into  the  truck,  and  so  injured  it  that  it  had  to  be  shoved  out 
of  the  street  to  prevent  interference  with  traffic.  This  state 
of  facts  testified  to  hy  the  driver  is  corroborated  by  other 
witnesses.  The  local  manager  of  the  plaintiff  then  went  on 
the  witness  stand  and  testified  that  the  books  of  the  com- 
pany showed  that  the  sum  of  $95.36  had  been  paid  by  the 
company  for  the  repairs  necessary  to  the  truck,  and  the 
sum  of  $64.00  as  rent  for  another  truck  to  take  the  place  of 
the  injured  one  while  it  was  being  repaired.  He  did  not 
know  anything  about  the  injury  to  the  truck.  In  fact,  he 
knew  nothing  except  that  there  were  entries  in  the  book  as 
above  indicated.  The  book  itself  was  not  produced,  nor 
was  there  any  testimony  that  these  entries  were  correct  and 
based  upon  the  facts.  The  defendant  thereupon  made  a  mo- 
tion to  exclude  the  evidence  and  direct  a  v^dict  in  his  favor, 
which  motion  was  sustained,  and  the  judgment  complained  ol 
rendered  upon  the  verdict  SO  directed. 

The  plaintiff's  contention  is  that  this  action  of  the  court 
in  directing  a  verdict  in  favor  of  the  defendaiat  was  error,  for 
the  reason  that  under  the  facts  proven,  and  which  were  not 
at  all  denied,  it  was  entitled  to  recover  at  least  nominal  dam- 
ages, conceding  that  the  evidence  as  to  the  cost  of  the  re- 
pairs and  the  amount  paid  for  hiring  a  truck  to  take  the 
place  of  the  injured  one  was  not  competent.  Manifestly  this 
contention  is  correct.  The  evidence  as  it  stood  at  the  time 
the  motion  was  made  showed  a  clear  right  in  the  plaintiff  to 
recover  in  the  case.  The  only  difficulty  was  that  there  was  no 
competent  evidence  showing  the  extent  of  the  Injury  inflicted 
and  the  damages  suffered  thereby.  This  failure,  however, 
did  not  justify  the  court  in  directing  a  verdict  for  the  defend- 
ant. Plaintiff  was  entitled  to  recover  at  least  nominal  dam- 
ages. If  the  defendant  at  this  stage  of  the  proceedings  had, 
instead  of  moving  for  a  directed  verdict,  rested  his  case  and 
moved  for  an  instruction  to  the  jury  to  Snd  for  the  plaintiff 
nominal  damages,  and  the  jury  had  so  found,  and  jnt^ment 
had  been  entered  upon  such  verdict,  there  would  have  been 
no  error. 
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The  defendant  contends  that  even  though  the  plaintiff 
was  entitled  to  recover  nominal  damages,  this  Court  cannot 
review  the  judgment  for  this  error,  for  the  reason  that  the 
jurisdictional  amount  is  not  involved.  If  it  appeared  in  this 
case  that  no  injury  had  been  done  to  the  plaintiff's  track, 
and  that  no  more  than  nominal  damages  could  be  recovered 
in  any  event,  of  course  this  contention  would  be  correct.  It 
must  be  borne  in  mind  that  the  plaintiff  is  seeking  to  get  rid 
of  a  manifestly  erroneous  judgment.  What  is  the  amount 
involved  so  far  as  the  plaintiff  is  concerned  t  It  is  true 
that  ander  the  competent  evidence  introduced  upon  the  for- 
mer trial,  only  nominal  damages  could  have  been  recovered, 
but  it  is  equally  evident  that  a  substantia!  injury  was  in- 
flicted, and  that  competent  evidence  exists  as  to  the  extent 
of  this  injury,  and  the  amount  of  damages  suffered  by  the 
defendant  therefrom.  The  test  of  the  jurisdiction  is,  what 
amount  will  be  involved  upon  a  retrial,  and  if  it  is  apparent 
that  an  amount  will  be  involved  sufficient  to  invoke  the  juris- 
diction of  this  Court,  then  plaintiff's  writ  of  error  will  not 
be  dismissed  for  want  of  jurisdiction.  It  sufficiently  ap- 
pears in  this  case  from  the  evidence  of  the  driver  that  the 
truck,  as  a  result  of  the  collision,  was  so  damaged  that  it 
would  not  run,  for  it  is  shown  that  it  had  to  be  shoved  out  of 
the  street  to  prevent  obstruction  to  traffic.  It  also  appears 
from  the  evidence  of  the  local  manager  that  the  books  of 
the  company  show  that  an  amount  was  paid  out  by  the  com- 
pany for  repairs  to  the  truck  due  to  this  injury,  and  as  rent 
for  another  truck  to  take  its  place  while  it  was  being  re- 
paired, in  excess  of  one  hundred  dollars.  It  is  quite  ap- 
parent that  competent  evidence  exists  to  establish  these 
items,  and  to  properly  connect  them  with  the  injury  done  to 
plaintiff's  truck  in  the  collision.  Where  an  erroneous  judg- 
ment has  been  entered  denying  the  plaintiff  even  nominal 
damages  when  the  evidence  clearly  warranted  the  same,  this 
Court  will  not  refuse  to  take  jurisdiction  of  a  writ  of  error 
to  reverse  such  erroneous  judgment  where  it  appears  that 
the  plaintiff  in  all  probability  is  entitled  to  recover,  if  at  all, 
more  than  one  hundred  dollars,  but  by  inadvertence,  or  by 
misconceiving  the  nature  of  the  evidence  necessary  to  estab- 
80  w.  Va. 
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lish  his  rights,  failed  to  properly  present  the  case  at  the 
hearing.  1  Sutherland  on  Damages,  §  11 ;  1  Joyce  on  Dam- 
agea,  §  79;  Thompsori'Hoiiston  Electric  Co.  v,  Tke  Dwant 
Land  Improvement  Co.,  144  N,  Y.  34 ;  Morris  v.  Tulgatnott, 
158  111.  App.  434 ;  Barman  v.  Tke  Washington  Fuel  Co.,  228 
III.  298. 

In  this  ca^e,  however,  it  appears  that  the  failure  to  prop- 
erly present  the  case  to  the  jury  in  the  first  instance  was 
due  to  the  fact  that  the  plaintifF  either  misconceived  the  force 
of  the  evidence  presented  by  it,  or  by  n^lect  or  inadvertence 
failed  to  produce  the  evidence  which  it  is  patent  eziBts,  and 
can  be  produced.  In  such  case  it  cannot  be  said  that  it  sub- 
stantially prevails  in  this  Court  so  as  to  entitle  it  to  recover 
costs. 

We  will  reverse  the  judgment  complained  of,  set  aside  the 
verdict  of  the  jury,  and  remand  the  cause  for  a  new  trial. 
Reversed  and  remanded. 


CHARLESTON. 

C.  E.  Pauley  v.  A.  A.  Dbokeb. 
Submitted  November  1,  1921.     Decided  November  15,  1921. 

1.  EviDBNCE— In  Action  for  Breach  of  CovenatUa  of  Warrantv, 

Oral  Evidence  May  be  SearA  to  Locate  Part  of  Land  Lo$t 

in  Ejectment  Action. 

In  a  suft  for  damacree  lor  breacli  of  coTenanta  of  warranty 
of  title  In  a  de«d,  where  the  breach  1b  alleged  to  be  tor  a 
failure  of  title  to  a  part  of  the  land  conveyed,  cansed  by  an 
adverse  Judgment  In  an  ejectment  salt,  In  which  the  grantor 
and  coTenantor  was  plaintiff  and  a  third  person  was  de- 
fendant, pending  at  the  date  of  the  deed,  parol  testimony,  prop- 
erly Introduced,  may  be  heard  to  establish  and  locate  the  por- 
tion of  the  land  ao  tost.     (p.  486). 

2.  CovENAKTs — In  AdUm  for  Breaiih  of  Warranty,  Where  Ten- 

dor  Lett  Part  of  Land  in  E}ectment  and  Evidence  Can  be 
Secured  to  Show  Part  Lost  it  it  Error  to  Direct  Verdict  for 
Defendant. 

In  such  action  where,  because  of  misconception  by  plaintiff 
of  the  evMence  offered,  it  la  not  clearly  shown  how  mnch  of 
SB  W.  Va. 
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the  laid  has  been  bo  lost  to  plaintiff,  and  It  Is  asp&rent  tbat 
legal  evidence  ia  In  eilstence  and  readily  obtainable  whereby 
It  may  be  fully  shewn;  and  there  to  Bufflclent  legal  evidence 
Introduced  In  the  trial  to  prove  that  plaintiff  has  so  lost 
title  and  possession  to  some  portion  of  the  limd.  It  Is  vnot 
to  direct  a  verdict  for  defendant,     (p.  489). 

3.     Appeal  and  ERsOB^Wftere   Evidence  Showed   Purchaser  En- 
titled to  Nominal  Damages  for  Breach  of  Warranty,  But 
not  the  Amount,  Held  that  There  Should  be  a  Hew  TrioJ. 
Vliere,  upon  sach  trial.  It  le  clear  that  plaintiff  Is  ratltled 
to  recover  nominal  dams^es,  and  there  Is  competent  evidence 
Introduced  ehowlng  that  his  damsees  will  amount  to  mora 
than   $100,00,    although   the   true    amount  Is   not   eufflclently 
proved  on  which   to  predicate   a  verdict  and  Judgment,  tor 
reasons  stated,  the  appellate  court  will  reverse  the  Judgment 
for  defendant  rendered  on  a  directed  verdM  and  award  &  new 
trial,     (p.  4S9). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  C.  E.  Panley  against  A.  A.  Decker.  Directed 
verdict  and  judgment  for  the  defendant,  and  the  pljuntiff 
brings  error. 

Reversed  and  remandad. 

J.  Howard  Hundley,  for  plaintiff  in  error. 
Maynard  F.  StUes,  for  defendant  in  error. 

LlVELT,   JCDGE: 

In  an  action  of  covenant  for  breach  of  general  warranty 
in  a  deed,  the  Circuit  Court  of  Kanawha  County,  at  the 
conclu!!ion  of  plaintiff's  evidence  and  on  motion  of  defend- 
ant, A.  A.  Decker,  directed  a  verdict  for  defendant  and  ren- 
dered judgment  thereon  on  March  11,  1921.  Plaintiff,  C. 
E.  Pauley,  now  prosecutes  this  vrrit  of  error. 

On  August  5,  1919,  A.  A.  Decker  and  wife  conveyed  to  C. 
E.  Pauley,  with  covenant  of  general  warranty,  a  certain 
lot  in  Miami,  Kanawha  County,  which  lot  is  described  in  the 
deed  as  follows:  "Beginning  at  an  iron  pin  set  in  the 
gronnd  forty  (40)  feet  from  the  westerly  rail  of  said  rail- 
way, at  a  corner  of  an  alley  between  the  lot  hereby  conveyed 
and  the  land  of  W.  R.  Blair,  two  hundred  and  fifty-seven 
88  w.  Tb. 
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and  one-half  (2571^)  feet  northerly  from  a  point  on  the  line 
dividing  lands  formerly  owned  by  Thomas  Crawford  from 
the  lands  of  H.  R.  Epper^,  forty  (40)  feet  distant  from 
said  railroad  track ;  thence  N.  78°  15'  W.  ninety  (90)  feet 
along  said  alley  to  an  iron  pin  set  in  the  ground ;  thence  S. 
8°  38'  W.  56  feet  to  a  stake;  thence  S.  78"  15'  E.  ninety  (90) 
feet  to  an  iron  pin  set  in  the  ground  forty  feet  westerly  from 
said  railroad  rail;  thence  N.  8°  38'  E.  fifty-six  (56)  feet  to 
the  place  of  beginning."  etc.  At  the  time  of  this  convey- 
ance, and  for  sometime  previous  thereto,  a  suit  in  ejectment, 
brought  by  A.  A.  Decker  against  L.  H.  Creasey,  was  pending 
in  the  Circuit  Court  of  Kanawha  County.  Decker's  decla- 
ration in  this  ejectment  suit  described  the  property  then  al- 
lied to  be  owned  by  him  by  the  same  metes  and  bounds  as 
were  used  by  Decker  in  his  description  of  the  property  in 
the  deed  to  Pauley  on  August  5,  1919,  detailed  above. 
Creasey  disclaimed  all  of  the  land  described  in  Decker's  dec- 
laration except  the  portion  covered  by  a  deed  from  John  D. 

Kittii^er  and  wife  to  L.  H.  Creasey,  bearing  date  "the 

day  of 19 — ",  and  entered  a  plea  of  not  gruilty  as  to 

that  portion.  On  December  5,  1919,  the  jury  having  re- 
turned a  verdict  in  favor  of  defendant  Creasey,  the  court 
rendered  judgment  thereon,  dismissing  Decker's  suit  and 
awarding  costs  to  Creasey,  Pauley  filed  his  declaration  in 
covenant  against  Decker  at  August  rules,  1920,  and  Deck- 
er's failure  to  sueeessfully  assert  his  title  to  the  property 
in  the  ejectment  suit  is  the  breach  relied  on.  Pauley  intro- 
duced in  evidence  Decker's  declaration,  Creasey 's  disclaimer 
and  the  final  order  of  the  court  in  the  ejectment  suit.  The 
judgment  in  the  ejectment  suit  as  set  out  in  the  final  order 
introduced  in  evidence  did  not  show  what  portion  of  the 
Decker  lot  was  held  by  Creasey  and  confirmed  to  him;  and 
questions  were  propounded  to  plaintiff  and  J,  D.  Kittinger 
in  an  attempt  to  show  the  exact  amount  and  where  located; 
but  upon  objections  the  court  struck  out  the  answer  of 
plaintiff  in  this  regard,  and  sustained  an  objection  to  the 
question  a^ed  Kittinger. 

Plaintiff  testified  that  he  and  Decker  measured  the  56  feet 
frontage  of  the  lot  previous  to  his  purchase  from  Decker  and 
8»  w.  v«. 
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that  during  the  measurement  he  (Pauley)  held  the  end  of 
the  line  at  the  pin  at  the  corner  of  the  alley  (the  beginning 
comer  mentioned  in  Decker's  deed  to  Pauley)  and  Decker 
was  at  the  other  end ;  that  the  56  feet  called  for  in  his  deed 
extended  about  6  feet  beyond  a  fence  which  had  been  erected 
by  Creasey  and  which  ran  the  full  depth  of  the  lot,  namely 
90  feet;  that  Decker  promised  "he  would  establish  the  line, 
guarantee  the  line  to  me."  B.  M,  Green,  a  civil  engineer, 
surveyed  the  block  of  lots  in  which  the  Creasey  and  Decker 
lots  were  situated  on  April  28,  1919,  and  his  testimony  to- 
gether with  a  map  of  his  survey  was  to  the  eflfect  that,  meas- 
uring from  the  Epperly  line,  "an  old  established  line",  the 
correct  line  between  the  Decker  lot  and  the  Creasey  lot  was 
practically  the  same  as  the  fence  line  erected  by  Creasey  and 
that  the  northeast  corner  of  the  Decker  lot  (the  beginning 
corner  in  Decker's  deed  to  Pauley)  would  have  to  be  ex- 
tended between  5  and  6  feet  over  into  the  alley  to  make  the 
257V&  feet  northerly  from  the  Epperly  line.  There  was  also 
testimony  to  show  that  the  distance  along  the  front  between 
the  iron  pin,  mentioned  as  the  beginning  point  in  Decker's 
deed  to  Pauley,  and  the  fence  erected  by  Creasy  is  50  feet. 
Creasy  testified  that  the  iron  pin  described  in  Decker's  deed 
as  marking  the  south  east  comer  is  six  feet  on  the  inside  of  his 
(Creasy's)  lot.  Creasy  also  stated  that  he  moved  some 
posts  over  to  straighten  his  line  after  the  decision  of  the  court 
in  the  ejectment  suit,  but  did  not  say  that  he  did  it  in  ac- 
cordance with  that  judgment,  nor  did  he  give  any  testimony 
explaining  just  what  was  decided  as  the  correct  line.  Testi- 
mony was  introduced  as  to  the  amount  plaintiff  had  been 
damaged  as  a  result  of  the  loss  of  six  feet  of  ground,  witness 
Blair  stating  that  he  would  put  it  at  $500.00.  It  was  further 
shown  that  J.  A.  Hamilton,  who  purchased  the  lot  from 
Pauley  a^i  having  a  frontage  of  50  feet,  paid  $1600.00  for  the 
property,  $400.00  less  than  the  price  paid  by  Pauley  to 
Decker.  At  the  conclusion  of  his  evidence  plaintiff  moved 
for  leave  of  the  court  "to  amend  his  declaration  by  adding 
thereto  a  count  based  on  ouster  by  paramount  title  without 
reference  to  the  ejectment  suit."  The  court  refused  the  pro- 
posed amendment,  but  offered  to  permit  the  plaintiff  to  take  a 
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DOn-suit,  which  plaintiff  declined  to  do.  Thereupon  the  court 
upon  motion  by  defendant  directed  the  jury  to  find  a  verdict 
for  defendant,  and  a  ju^ment  was  rendered  on  the  verdict  so 
directed.  , 

The  testimony  of  plaintiff  as  to  what  portion  of  the  Decker 
lot  was  held  by  Creasy  and  confirmed  to  him  in  the  ejectment 
suit  was  as  follows:  "Q.  Do  you  know,  or  have  any  knowl- 
edge, of  a  part  of  this  lot  that  you  purchased  having  been 
involved  in  an  ejectment  suiti  A,  I  heard  it  talked  of. 
Q.  Do  you  know  it  nowT  A.  I  know  it  now,  Q.  Be- 
tween what  parties?  A.  Between  A.  A.  Decker  and  h,  H. 
Creasey.  Q.  Do  you  know  what  part,  if  any,  of  this  lot  was 
involved  in  that  suitT  A.  I  suppose  it  was  the  6  feet, 
that  is  what  I  am  short  now. ' '  The  court  properly  sustained 
defendant's  objection  to  the  foregoing  answer  and  struck 
it  out.  The  answer  jfo  indefinite,  not  responsive  to  the  ques- 
tion and  merely  states  plaintiff's  supposition  as  to  what  was 
decided  in  the  ejectment  suit.  The  only  question  in  regard 
to  the  ejeetment  suit  propounded  to  witness  Kittinger  was  the 
following:  "Do  you  know  anything  about  this  ejeetment 
suit  that  was  brought  by  Decker  against  Creasey,  what  it  in- 
volved." This  question  is  inaptly  framed.  There  had  been 
no  evidence  to  show  that  Kittii^er  knew  anything  about  the 
ejectment  suit  and  he  was  therefore  not  qualified  to  speak 
on  "what  it  involved."  The  objection  of  defendant  to  this 
question  was  properly  sustained  by  the  court.  Parol  testi- 
mony, properly  introduced,  to  locate  and  establish  the  por- 
tion of  land  lost  in  the  ejectment  suit,  would  have  been 
admissible. 

The  action  of  the  court  in  directing  a  verdict  for  defend- 
ant and  rendering  a  judgment  of  nil  capiat  thereon  is  the 
main  error  relied  upon  by  plaintiff  for  reversal.  Inasmuch 
as  the  calls  in  Decker 's  declaration  in  the  ejectment  suit  de- 
scribing the  property  then  alleged  by  Decker  to  belong  to 
him  and  the  calls  in  the  deed  from  Decker  to  Pauley  are 
identical,  and  since  in  the  ejectment  suit  there  was  a  dis- 
claimer by  Creasey  of  all  the  property  so  described  in  Decker's 
declaration  except  that  portion  covered  by  a  deed  from  J.  D. 
Kittinger  and  wife  to  Creasey,  and  since  in  the  ejectment  suit 
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there  was  a  judgment  for  Creasey,  it  is  clear  that  by  reason 
of  the  judgment  in  the  ejectment  suit  Pauley  lost  some  por- 
tion of  the  land  conveyed  to  him  by  Decker.  It  is  true  that 
competent  evidence  was  not  adduced  to  show  the  exact  num- 
ber of  feet  of  ground  lost  to  Pauley  as  a  result  of  Decker's 
failure  to  successfully  assert  his  title  in  the  ejectment  suit 
for  all  claimed  by  him  under  his  deed  from  D.  P.  Thomas; 
but  it  is  shown  that  he  lost  some  part  of  it  and  for  that  reason 
was  entitled  to  at  least  nominal  damages  for  the  breach  of 
the  covenant  of  general  warranty.  It  further  appears  that 
Pauley  failed  to  be  put  in  possession  of  between  five  and  six 
feet  of  the  ground  conveyed  to  him  by  Decker,  and  the  dam- 
age for  the  loss  of  this  amount  of  ground  was  shown  to  be  at 
least  $400.00.  Although  plaintiff  did  not  produce  com- 
petent evidence  to  connect  the  loss  of  any  exact  amount  of 
ground  with  the  judgment  in  the  ejectment  suit,  it  is  reason- 
ably certain  that  such  evidence  exists.  In  the  case-  of  Indian 
Refining  Co.  v.  Chilton,  decided  at  this  term,  Judge  Rrrz  says : 
"Where  an  erroneous  judgment  has  been  entered  denying 
the  plaintiff  even  nominal  damages  wh^i  the  evidence  clearly 
warranted  the  same,  this  Court  will  not  refuse  to  take  juris- 
diction of  a  writ  of  error  to  reverse  such  erroneous  judgment 
where  it  appears  that  the  plaintiff  in  all  probability  is  mi- 
titled  to  recover,  if  at  all,  more  than  one  hundred  dollars,  but 
by  inadvertence,  or  by  miseonceivii^  the  nature  of  the  evi- 
dence necessary  to  establish  his  rights,  failed  to  properly  pre- 
sent the  case  at  the  hearing."  Also  in  Shapiro  v.  Benemon, 
167  N.  Y.  S.  1004,  it  ia  held:  "Although  a  case  will  not  be  re- 
versed to  allow  a  recovery  of  nominal  damages,  where  one  was 
entitled  to  nominal  damages  and  it  can  be  seen  that  on  an- 
other trial  be  may  show  substantial  damages,  and  it  would  be 
an  injustice  to  allow  the  judgment  to  stand,  he  will  be  given 
another  trial."  In  addition  see  Harman  v.  The-  Washing- 
ton Fuel  Co.,  228  111.  298. 

Here  the  plaintiff  because  of  a  misconception  ot  the  force 
of  his  evidence  or  for  some  other  reason  did  not  proper^ 
■present  his  case  to  the  jury,  therefore  he  does  not  prevail  in 
this  court  so  as  to  entitle  him  to  recover  costs. 
88  w.  Va. 
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We  reverae  the  judgment  complained  of,  set  aside  the  ver- 
dict ol  the  jury  and  remand  the  cause  for  a  new  trial. 

Reversed  and  remanded. 


CHARLESTON. 

JoK  Vasey  «.  New  Export  Coal  Company  e*  al. 
Submitted  November  1,  1921.    Decided  November  15,  1921. 

1.  CmpoBATioiTB — Btockhoiaers  witoae  Btoclc  vxu  Jisued  a*  Fully 

Paid  and  Non-A»ieata1tle,  Not  to  be  Excluded  from  Partici- 
pating in  Corporation,  or  Required  to  Pay  Par  Talue. 
Wtiere  a  corporaUon  Isanee  etock  as  "tnlly  paid  aod  non- 
aaseseable,"  with  the  consent  and  participation  of  all  the 
Btockholdera,  and  there  1b  no  cbarter,  Btatntory  or  consUtn- 
tlonal  prOTlelon  rendering  the  transaction  toH,  the  agree- 
ment 1b  valid  and  binding  as  agalnBt  the  corporation,  and  It 
can  not  afterwards  repudiate  the  agreement,  and  exclude  the 
holdere  of  the  atock  from  participation  In  the  companr'a 
affatrs,  or  compel  them  to  pay  the  dWerence  betveen  the  par 
Talne  ol  the  stock  and  vhat  has  been  paid  or  agreed  upon  as 
full  payment  tor  It.       (p.  499)) 

2.  SAJiB — Agreement  Whereby  Leaie- is  Tramferred  to  Corpora- 

tion in  Return  Jor  Entire  Stock  Oiven  to  Promoters  aa 
"fully  Paid  and  Non-Assesioble"  Held  Binding  on  Corpora- 
tion. 

Where  a  corporation  Is  organized  b;  promoters,  who  desire 
to  take  a  mining  lease  on  coal  properties,  but  prefer  that  the 
lease  be  executed  hi  the  name  of  the  corporation,  rather  thas 
In  their  own  names,  and  the  corporation,  in  consideration  of 
the  lease,  issues  to  snch  promoters  Its  entire  capital  stock  as 
"tulljr  paid  and  non-asBessable,"  there  being  at  the  time  no 
Innocent  Incorporator  upon  whom  the  transaction  might  op- 
erate as  a  frand,  and  no  charter,  statutory  or  constitutional 
provision  rendering  the  transaction  void,  the  agreement  Is 
valid  and  binding  upon  the  corporation,  and  can  not  be  ques- 
tioned by  tt  alone  In  a  suit  charging  that  the  stock  had  not 
In  fact  been  paid  tor.       (p.  499). 

3.  Same — Jfojl  Not  Cancel  Stock  for  Holder's  failure  to  Pay  In- 

itallment,  hut  Must  Foreclose  Unlesa  By-JJawt  Provide  lor 
Cancellation. 

It  a  stockholder  of  a  corporation,  other  than  a  railroad 
company,  Ui\  to  pay  any  installment  due  upon  his  Bharee  of 
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stock,  when  required  to  do  so  by  appropriate  corporate  action, 
and  the  companj'  dealrea  to  enforce  ita  claim  for  sncli  un- 
paid balance  by  a  direct  proceeding  against  tbe  stock  Itself, 
Instead  of  against  the  owner.  It  can  not  summarilj'  cancel  such 
stock,  but  must  follow  the  foreclosure  procedure  prescribed 
by  Bectlons  29  and  30,  chapter  S3,  Code,  unless  by  a  by-law 
the  corporation  has  prOTlded  tor  the  method  of  cancelation. 
(p.  500). 

4.  Parties — 8ecretan/-Trea«urer  Named  as  Defetidant  in  Bill 
Against  Corporation  Held  Not  Forty  in  Hit  Oton  Right. 
Tbougb  a  secretary-treasurer  of  a  corporation  be  named  In 
a  bill  as  defendant  by  his  official  deelgnatfon,  he  does  not 
thereby  become  a  defendant  in  bis  own  right,  nor  does  be  by 
the  adoption  of  the  corporation's  cross-bill  answers  to  tbe  bill, 
when  neither  the  bill  nor  the  answers  show  cause  for  relief 
in  his  favor  or  pray  relief  against  him  in  hla  own  right.  <p. 
eo3). 

Appeal  from  Circuit  Court,  Kanawha  County. 

Suit  by  Joe  Vasey  against  the  New  Export  Coal  Company 
and  others.  Decree  in  favor  of  defendants,  and  plaintiff 
appeals. 

Reversed;  judgment  for  plaintiff;  remanded. 

W.  J.  Donaldson,  and  W.  E.  R.  Byrne,  for  appellant. 

S.  B.  Avis,  and  A.  M.  Belcher,  for  appellees. 

Conley  &  Johnson,  amid  curiae,  for  Fischer  and  others. 

Lynch,  Judge: 

Joe  Vasey,  plaintiff  below,  appellant  here,  complains  of  a 
decree  cancelling  a  certificate  held  by  him  representing  30 
shares  of  the  capital  stock  of  the  New  Export  Coal  Company, 
the  appellee,  and  directing  that  the  latter  do  recover  of  and 
from  the  plaintiff  the  snm  of  $272.22,  "that  being  the  bal- 
ance due  from  him  to  said  defendant  company  upon  a  state- 
ment of  the  accounts  between  him  and  said  company  as  made 
by  the  court  and  now  ascertained."  The  suit  was  instituted 
in  November,  1916,  its  main  purpose  being  enforcement  of 
a  lien  reserved  by  a  paper  writing  in  the  nature  of  a  deed 
of  trust,  given  by  defendant  to  secure  a  loan  of  $2,000.00 
made  by  plaintiff  to  it  August  23, 1915.  The  cross-bill  answer, 
filed  September,  1917,  by  way  of  afiBrmative  relief  prayed 
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for  a  decree  requiring  plaintiff  to  pay  the  balance  of  the  pur- 
chase money  then  due  and  unpaid  for  stock  of  defendant  com- 
pany thertofore  issued  to  him,  and  for  other  incidental  re- 
lief. The  supplemental  cross-bill  answer,  filed  two  years 
later,  after  reciting  defendant's  unsuccessful  efforts  to  obtain 
payment  of  such  unpaid  purchase  money,  soi^ht  a  decree 
compelling  plaintiff  to  surrender  for  cancellation  the  certifi- 
cate representing  such  stock.  From  a  decree  in  favor  of  de-  . 
fendant  plaintiff  prosecutes  this  appeal. 

In  1915  the  Penyville  Coal  &  Mining  Company  owned 
about  166  acres  of  coal  land  in  Kanawha  County,  in  process 
of  development  and  fully  equipped  with  tracks,  chutes,  tip- 
ples, cars  and  other  appliances  necessary  to  successful  min- 
ing operations.  Desiring  to  lease,  instead  of  operate,  its 
mines,  lands  and  equipment,  it  empowered  its  attorney,  G.  A. 
Bealor,  to  interest  prospective  lessees  in  the  property.  He 
brought  the  matter  to  the  atteDtion  of  the  plaintiff,  and  suc- 
ceeded in  inducing  him,  together  with  Thomas  Haggerty,  J.  L. 
Williams  and  Patrick  Qilday,  to  take  a  lease  of  the  property 
and  operate  it  for  their  common  benefit  and  profit.  Instead 
of  taking  the  lease  to  themselves  directly,  plaintiff  and  his  as- 
sociates, including  Bealor,  organized  the  defendant,  New 
Export  Coal  Company,  -with  capital  stock  of  $30,000.00,  di- 
vided into  150  shares  of  a  par  value  of  $200.00.  The  pre- 
liminary understanding  was  that  the  five  shareholders  were 
to  share  equally  in  the  new  enterprise,  30  shares  to  each,  but 
Bealor,  in  order  to  speed  its  organization,  voluntarily  offered 
to  give  to  plaintiff  one-half  of  his  stock  if  he  would  "push  this 
thing  along  and  get  things  going."  Plaintiff,  however,  ac- 
cepted only  714  shares  of  the  proposed  gift,  directing  that 
the  other  7y2  be  given  to  Haggerty.  On  April  12,  1915, 
the  stock  was  issued  in  the  following  proportions :  Vasey, 
37y2  shares;  Haggerty,  37^  shares;  Williams,  30  shares; 
Gilday,  30  shares;  Bealor,  15  shares.  The  certificates 
expressly  provided  on  their  face  that  they  were  "fully 
paid  and  non-assessable."  To  the  New  Export  Coal 
Company,  thus  oi^anized,  as  lessee,  the  Perryville  Coal  and 
Mining  Company  executed  a  lease  dated  April  27,  1915,  for 
a  term  of  20  years,  with  royalty  provisions    of  8  cents  for 
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each  ton  of  2000  pounds  mined  and  shipped  from  the  prem- 
ises, the  minimom  royalty  prescribed  being  $2,500.00  per  an- 
num. 

This  lease  constituted  the  sole  assets  of  the  defendant  cor- 
poration. The  incorporators  paid  nothing  into  its  treasury 
at  the  time  of  the  organization.  The  only  consideration  fur- 
nished by  them  for  their  stock  was  the  lease  from  the  Perry- 
ville  Coal  &  Mining  Company  to  the  defendant,  which  they 
permitted  the  former  to  execute  direct  to  the  latter,  instead 
of  throQgh  themselves  aa  intermediate  lessees.  Defendant 
being  thus  without  funds,  the  incorporators  agreed  among 
themselves  to  provide  a  small  amount  of  working  capital 
until  the  company  was  on  an  independent  operating  basis, 
and  decided  that  $2,500.00  or  $3,000.00  would  be  sufBcient 
for  the  purpose,  each  to  pay  in  proportion  to  his  stock  inter- 
est. About  the  same  time,  attractive  opportunities  pre- 
sented themselves  for  increasing  their  coal  holdings  by  the 
purchase  of  adjoining  tracts.  In  particular  they  acquired 
one  tract  of  444  acres,  and  in  order  to  provide  funds  for  the 
cash  payment,  plaintiff  loaned  the  company  $2,000.00,  Au- 
gust 23,  1915,  taking  its  note  secured  by  a  paper  writing  in 
the  nature  of  a  deed  of  trust  on  the  land  purchased.  Similar 
demands  for  funds  continued,  and  finally  after  plaintiff  had 
advanced  between  $1,300.00  and  $1,600.00,  in  addition  to  the 
loan  of  $2,000.00,  he  refused  to  contribute  further,  and  his 
associates  likewise  declined  to  make  further  advancements 
unless  he  would  bear  his  share  of  the  burden.  In  order  to 
raise  more  money,  the  corporate  stock  was  increased  from 
$30,000.00  to  $50,000.00,  later  to  $75,000.00,  and  $100,- 
000.00,  and  sold  at  par,  bringing  new  stockholders  into  the 
company. 

As  already  noted,  plaintiff  instituted  this  suit  November, 
1916.  to  recover  his  loan  and  advancements,  which  the  com- 
pany resisted  on  the  ground  that  such  sums,  with  the  excep- 
tion of  the  loan,  were  payments  on  his  stock,  and  alleged  that 
plaintiff  still  was  largely  indebted  for  the  $7,500.00  worth 
of  stock  which  had  been  issued  to  him.  In  the  meanwhile 
plaintiff  had  sold  at  par  7%  of  his  371^  shares,  receivii^ 
therefor  $1,500.00.    On  February  24,  1917,  a  stockholders' 
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meeting  was  held  in  the  law  offices  of  Conley  &  Johnson,  in 
the  City  of  Charleston,  for  the  purpose  of  revising  and  recast- 
ing the  crudely  kept  minutes  of  corporate  meetings  held 
since  its  organization,  in  order  to  afford  proper  legal  basis 
for  a  $75,000.00  bond  issue,  proposed  but  never  consum- 
mated. A.  M.  Belcher,  attorney  for  the  company,  and  also  a 
stockholder,  drew  up  the  minutes,  which  were  s^ned  and 
accepted  by  all  of  the  stockholders  as  expressing  the  correct 
corporate  history  of  tKe  company  since  its  inception.  On 
August  1,  1917,  defendant's  check  for  $2,500.00  was  given 
to  plaintiff,  without  designating  its  application  to  any  par- 
ticular item  of  his  claim,  as  he  insists,  whereupon  he  applied 
it  to  the  extinguishment  of  his  unsecured  claim  and  credited 
the  balance  on  the  $2,000.00  loan,  but  as  defendant  contends, 
with  the  express  understanding  that  it  was  to  be  applied  to 
the  $2000.00  loan,  with  an  agreement  to  refund  any  amount 
in  excess  of  the  sum  needed  to  satisfy  it. 

By  resolution  of  November  24,  1917,  the  company  required 
that  all  stockholders,  who  had  not  paid  in  full  for  stock  issued 
to  them,  must  pay  the  balance  due  thereon  on  or  before  Jan- 
uary 1, 1918,  and  in  the  event  of  their  failure  or  refusal  to  do 
BO,  the  secretary-treasurer  was  directed  to  cancel  all  such 
delinquent  stock.  Copies  of  this  resolution  were  mailed 
to  all  stockholders  listed  as  delinquent,  including  plaintiff, 
but  none  of  the  original  stockholders  have  paid,  all  appar- 
ently having  decided  to  await  the  termination  of  this  suit, 
though  all  save  plaintiff  seem  disposed  to  accept  defendant's 
view  that  their  advancements  during  the  early  days  of  the 
company's  history  were  in  reality  payments  on  stock,  and 
that  they  are  yet  liable  for  the  amounts  atill  unpaid.  In 
November,  1918,  one  year  after  the  adoption  of  the  above 
resolution,  a  second  resolution  was  adopted  canceling  and 
forfeiting  all  such  unpaid  stock  and  requiring  the  return  of 
the  certificates,  but  providing  for  the  issuance  of  new  cer- 
tificates representing  the  amounts  actually  paid  into  the  com- 
pany on  the  old  stock,  at  the  par  value  of  $200.00  per  share. 
It  is  of  this  resolution  oancelit^  his  certificate  for  30  shares, 
as  legally  enforced  by  the  decree  in  this  cause,  that  plaintiff 
complains. 


D,^.,/=JLyCJOOJ^Ie 


496  Vasey  v.  Coal  Company  [Nov.  1921 

In  support  of  their  respective  contentions,  plaintiff  and 
defendant  assert  and  rely  upon  two  totally  inconsistent  the- 
ories respecting  the  issuance  of  the  150  shares  of  stock  to  the 
five  original  incorporators.  It  is  the  claim  of  the  latter  that 
at  the  time  of  the  company's  organization  plaintiff  and  his 
associates  furnished  nothing  of  value  in  return  for  tho 
stock  which  they  received ;  that  the  lease  which  defendant 
acquired  from  the  Perryville  Coal  Mining  Company  pro- 
ceeded directly  from  it  as  lessor  to  defendant  as  lessee,  and 
not  through  the  incorporators  as  intermediaries;  and  that  it 
was  generally  understood  and  agreed  that  they  were  to  pay 
for  their  stock  in  cash  as  the  company  needed  the  money. 
In  support  of  this  contention,  defendant  introduced  the  re- 
ceipts given  by  it  to  plaintiff  and  others  at  the  times  of 
their  various  advancements  to  the  company  during  the  early 
days  of  its  ot^anizatiou;  of  which  the  following  is  a  fair 
representation:  "January  15,  1916.  Received  of  Joe 
Vasey  five  hundred  dollars,  to  apply  on  stock  now  held  by 
him  in  the  New  Export  Coal  Co.  G.  A.  Bealor,  treasurer." 
With  regard  to  such  understanding,  Bealor  testified:  "My 
understanding  at  the  time  was  from  general  conversation 
which  was  had  with  the  parties  connected  with 
the  company  at  that  time,  that  they  were  to  furnish 
sufficient  money  in  lieu  of  receiving  that  stock  to  put 
the  New  Export  Coal  Company  on  a  paying  ba- 
sis. •  •  •  That  it  was  the  understanding  and  agreement 
that  the  money  would  be  paid  by  these  persons  to  whom  the 
company  had  issued  stock  as  the  company  made  calls  or  de- 
mands for  the  money,  •  *  •  at  least  to  the  extent  of 
putting  the  corporation  on  a  paying  basis,  self  supporting; 
that  was  my  understanding  all  the  way  through."  And  Hag- 
gerty  testified:  "There  wasn't  any  arrangement  beyond 
that  we  were  to  finance  the  company  as  to  whatever  it 
would  take,  whatever  the  account  was ;  if  it  was  of  the  value 
of  the  stock,  we  were  supposed  to  put  the  money  into  the 
company."  Further,  «t  a  stockholders'  or  directors'  meet- 
ing, held  November  11,  1915,  at  which  plaintiff  was  present 
and  participated,  the  following  motion  was  made  and 
adopted,  as  found  at  page  27  of  the  minute  book:  "Mr. 
sa  w.  Vs. 
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Haggerty  moved  that  $50,00  be  paid  to  Joseph  Vasey  for  ser- 
vices as  auditor,  and  that  the  balance  of  money  due  him, 
upon  proper  bills  being  rendered,  be  placed  to  his  credit  on 
stock  now  held  by  him  in  the  New  Export  Coal  Company." 
And  on  May  3,  1915,  at  the  first  meeting  of  the  stockholders 
of  the  new  company,  Vasey  made  this  motion: — "That 
John  L.  Williams  be  paid  $100.00  per  month,  for  a  period  of 
three  months,  an  general  manager  of  said  company;  one-half 
of  said  salary  be,  with  his  consent,  retained  by  said  company 
and  same  be  put  to  his  credit  as  a  payment  on  the  deferred 
payments  on  stock  which  he  has  subscribed  for." 

On  the  other  hand,  plaintiff  admits  that  these  ca.sh  ad- 
vancements were  voluntarily  paid  by  the  original  incorporat- 
ors in  order  to  put  the  company  on  a  self  sustaining  basis, 
without  any  written  or  oral  agreement  of  the  company  to 
repay  them.  But  he  denies  that  they  were  meant  or  intended 
as  payments  on  stock,  claiming  that  all  such  stock  was  fully 
paid  for  by  him  and  his  associates  in  turning  over  to  the 
company  the  lease  in  question.  He  explains  the  use  of  the 
word  "stock,"  as  found  in  the  receipts  and  minutes  referred 
to.  by  stating  that  it  had  reference  merely  to  their  mutual 
agreement  to  advance  funds  to  the  company  in  proportion  to 
the  shares  of  stock  each  held,  and  did  not  mean  that  such  pay- 
ments were  on  the  stock  itself,  but  pro  rata  to  their  respect- 
ive holdings.  In  support  of  this  contention,  he  introduces 
in  evidence  the  original  certificate  for  371/2  shares,  which  ex- 
pressly recites  that  such  stock  ia  "fully  paid  and  non-assess- 
able." Furthermore,  the  corrected  minutes  prepared  at 
the  Conley  &  Johnson  meeting  on  February  24,  1917,  at  which 
all  the  outstanding  stock  was  representee),  disclose  two  reso- 
lutions, which,  after  setting  forth  the  written  proposal  of 
G.  A.  Bealor,  acting  for  and  on  behalf  of  the  Perryville  Coal 
&  Mining  Company,  for  the  royalty  stated,  upon  delivery  by 
the  latter  of  l.'iO  shares  of  its  capital  stock  of  the  par  valne  of 
$200.00  per  share,  contain  the  express  finding — "  that  the 
property  and  rights  offered  by  said  letter  to  be  leased,  con- 
veyed and  transferred  to  this  company  are  necessary  for  the 
business  of  this  company,  and  that  the  same  are  of  the  valae 
of  $30,000.00;"  corresponding  to  the  par  value  of  the  shares 
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to  be  delivered.  These  renolutions  further  accept  the  pro- 
posal referred  to  and  authorize  the  delivery  to  Bealor,  "or  to 
whomsoever  he  designates,"  of  150  shares  of  stock,  "(ully 
paid  up  and  non-assessable,"  These  corrected  minutes  are 
s^ed  by  all  the  stockholders  of  the  New  Export  Coal  Com- 
pany, "who  hereby  ratify,  approve  and  confirm  all  that  has 
occurred  at  the  foregoing;  meeting,  the  minutes  of  which  we 
have  read." 

Defendant,  however,  insists  that  the  sole  purpose  of  the 
corrected  minutes  was  to  remove  legal  obstacles  to  a  proposed 
bond  issue  of  $75,000.00;  but  no  one  successfully  challenges 
their  essential  accuracy  in  stating  the  facts  as  understood  by 
the  parties,  and  it  is  important  to  note  that  on  March  1,  1917, 
one  month  after  the  meeting  referred  to,  plaintiff's  original 
certificates  for  37 1^  shares  was  canceled  at  his  request  and  a 
new  one  issued  to  him  for  30  shares,  he  having  sold  7^  shares 
prior  thereto,  and  the  new  certificate  like  the  old  one,  declared 
on  its  face  that  the  stock  was  fully  paid  and  n  on -assessable. 

Plaintiff  argues,  that  since  the  defendant  has  by  proper 
corporate  action  authorized  the  issuance  of  such  stock  as 
non-assessable  and  fully  paid  by  the  lease  in  question,  as 
disclosed  by  its  minutes  and  by  the  certificates  as  well,  the 
valuation  so  placed  upon  it  must  be  deemed  conclusive,  in  the 
absence  of  actual  fraud  in  the  transaction,  and  the  stock  is- 
sued therefor  not  liable  for  any  further  call.  a.s  provideil  in 
section  24,  ch.  .53,  Code,  with  regard  to  mining  and  manu- 
facturing corporations.  Hee  also  Bank  v.  Belington  Coal  & 
Coke  Co.,  51  W.  Va.  60;  Mfin/hiTui  Rail  Co.  v.  Taylor.  231 
Fed,  119.  Undoubtedly,  if  plaintiff's  theory  of  the  organiza- 
tion of  the  company  is  the  correct  one,  then  in  the  absence 
of  actual  fraud,  the  valuation  placed  upon  the  lease  for 
which  the  stock  was  issued  is  conclusive  and  now  beyond 
question.  He  insists  that  if  the  original  incorporators  had 
taken  the  lease  in  their  own  names  and  then  had  assigned  it 
to  the  company  which  they  had  organized,  such  procedure 
clearly  would  have  fallen  within  the  scope  and  meaning  of 
the  statute,  and  that  in  substance  and  effect  the  result  is 
the  same  where  they  ilirect  the  Perryville  Coal  &  Mining 
Company  to  execute  the  lease  to  the  New  Export  Coal  Com- 
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paiiy,  instead  of  through  them  aa  intermediary  lessees.  If 
plaintiff  is  correct  in  this  view,  the  company  clearly  had  no 
right,  under  the  statute,  to  demand  further  payments  on  the 
stock,  and  the  decree  therefore  is  erroneous  la  attempting 
to  cancel  it  for  his  failure  to  respond  to  those  demands. 

But  'n-ithoDt  deciding  that  question,  even  accepting  defend- 
ant's theory  of  the  organization,  can  it  now  be  heard  to 
assert  that  stock,  which  it  has  issued  as  fully  paid  and  non- 
assessable, was  in  fact  not  paid  for  1  We  are  of  opinion  that 
it  can  not.  Not  only  do  the  ordinal  and  reissued  certificates 
recite  that  the  stock  was  fully  paid  and  non-assessable,  but 
the  corrected  minutes  prepared  at  the  Conley  &  Johnson 
meeting  in  1917,  after  plaintiff  had  instituted  this  suit,  at 
which  all  the  stockholders  were  present,  contain  similar  re- 
citals, both  as  to  the  paid  up  character  of  the  stoi^  and  the 
valae  at  which  the  lease  was  accepted  by  the  company,  and 
the  stockholders  signed  these  minutes  as  stating  the  facts. 
Even  those  of  the  ordinal  incorporators  who  testify  in  sup- 
port of  defendant's  position  state  that  the  advancements 
were  only  for  one  purpose,  and  that  to  the  extent  necessary 
to  put  the  company  on  a  self -ope  rating  basis.  There  was 
no  fraud  upon  the  company.  The  same  persons  who  pro- 
moted it  were  also  the  original  incorporators  and  hence  on 
both  sides  of  the  transaction.  There  was  no  innocent  in- 
corporator at  that  time  to  be  hurt,  as  was  the  case  in  Davis 
V.  Las  Ovas  Co.,  Ill  U.  S.  80.  Rather  the  facts  of  this  case 
are  more  nearly  analagous  to  those  of  Old  Dominion  Copper 
Co.  V,  Lrwisohn,  210  U.  S.  206 — a  case  involving  secret  profits 
by  promoters.  As  was  there  said:  "The  difficulty  that 
meets  the  petitioner  at  the  outset  is  that  it  has  assented  to 
the  transaction  with  full  knowledge  of  the  facts.  •  •  • 
At  the  time  of  the  sale  to  the  plaintiff,  then,  there  was  no 
wrong  done  to  any  one.  Bigelow,  Lewisohn  and  their  syn- 
dicate were  on  both  sides  of  the  bargain,  and  they  m^ht  is- 
sue to  themselves  as  much  stock  in  their  corporation  as  they 
liked  ill  exchange  for  their  conveyance  of  their  land.  If 
there  was  a  wrong,  it  was  when  the  innocent  public  sub- 
scribed." See  also  Hoffman  Motor  Truck  Co.  v.  Erickaon, 
124  Minn.  279;  Inland  Nursery  etc.  Co.  v.  Bice,  57  Wash.  70. 
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Bat  innocent  sabsequent  purchasers  of  stock  are  not  oom- 
plaining  as  parties  in  this  suit.  Nor  are  creditor's  rights 
involved  in  it.  Only  the  corporation  is  complaining.  Doubt- 
less, if  it  could  show  that  stock  issued  in  such  a  manner  was 
wholly  void  and  illegal,  it  could  maintain  this  suit  alone  in 
its  own  name.  But  even  granting,  for  argument's  sake,  that 
plaintiff  can  not  invoke  the  provisions  of  section  34,  ch.  53, 
Code,  in  sanction  of  the  procedure  followed,  nothing  therein 
contained  declares  void  stock  issued  in  violation  of  its  terms. 
At  most,  it  is  only  an  executed  ultra  vires  transaction  of 
which  the  corporation  can  not  complain.  5  Fletcher,  Cyclo- 
pedia Corporations,  Sec,  3580.  As  said  in  Sec.  3583  of  the 
same  texts:  "It  is  undoubtedly  true  •  *  •  that  where 
a  corporation  issues  watered  stock  or  fictitiously  paid  up 
stock,  with  the  consent  of  all  the  stockholders,  and  when  there 
is  no  charter,  statutory  or  constitutional  provision  rendering 
the  transaction  void,  the  agreement  is  valid  and  binding  as 
against  the  corporation,  and  it  can  not  afterwards  repudi- 
ate the  same  and  exclude  the  holders  of  the  stock,  or  com- 
pel them  to  pay  the  difference  between  the  par  value  of  the 
stock  or  compel  them  and  what  has  been  paid  or  agreed  npon 
as  full  payment."  See  also  1  Cook  on  Corporations  (7th  Ed.) 
Sec.  38;  4  Thompson,  Corporations  (2nd.  Ed.)  Sec.  3907;  14 
C,  J,  Sees.  610-613,  Under  these  circumstances  and  for  the 
reasons  stated,  defendant  can  not  now  question  the  paid  up 
character  of  plaintiff's  stock. 

Moreover,  since  the  issuance  of  the  stock  was  at  most  only 
ultra  vires  and  not  wholly  void,  the  court  erred  in  attempt- 
ing to  cancel  it.  Even  assuming  that  plaintiff  was  to  pigr 
the  full  par  value  of  his  stock  in  cash,  his  failure  to  do  so  did 
not  justify  the  course  adopted  by  defendant  and  enforced 
by  the  court.  Sections  29  and  30,  chapter  53,  Code,  provide 
a  summary  foreclosure  proceeding  for  just  such  cases,  and 
this  should  be  followed.  Procedure  by  cancellation  is  an- 
thorized  by  statute  only  where  stock  of  railroad  companies  is 
involved  (Sec.  43,  Ch.  54,  Code),  or  where  a  by-law  of  a  cor- 
poration provides  for  such  method.  (Sections  31,  32,~  33, 
chapter  53,  Code.)     The  defendant  has  no  such  by-law. 
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But  plaintiff,  having  Tolnntarily  made  advancAments  to 
the  company,  pursuant  to  an  agreement  among  the  stock* 
holders,  can  not  now  recover  such  sums.  It  is  admitted  that 
the  company  made  no  written  or  oral  promise  to  reimburse 
him  for  such  payments,  and  defendant's  ehecb  foe  $2,500.00 
clearly  can  not  be  applied  to  such  claims,  but  only  toward 
the  liquidation  of  the  $2,000.00  note  held  by  pl&intiff.  But 
defendant's  cheek  overpaid  that  note  to  the  extent  of  $72.22, 
and  the  court  properly  entered  a  decree  in  its  favor  for  such 
amount,  but  for  reasons  already  stated  or  implied,  should  not 
have  included  therein  the  $200.00  difference  between  the  ag- 
gregate of  the  sums  advanced  by  plaintiff  and  the  amount 
received  by  hira  from  the  sale  of  7iA  shares  of  his  stock. 

Our  order,  therefore,  will  reverse  the  decree  of  the  circuit 
court,. enter  a  decree  here  for  $72.22  in  favor  of  defendant, 
New  Export  Coal  Company,  and  award  costs  to  appellant. 

Upon  the  petition  of  New  Export  Coal  Company,  Thomas 
Haggerty  and  T,  J,  Davis,  the  cause  was  opened  for  re-ar- 
gument, upon  the  theory  that  bavis  was  in  such  position  as 
a  party  to  the  suit  as  entitled  him  to  further  consideration  of 
his  rights  as  a  purchaser  of  shares  of  the  capital  stock  of  the 
corporation,  issued  by  it  and  purchased  by  him  after  the  ex- 
haustion of  the  original  shares,  distributed  by  Vasey  and 
others,  as  described  in  the  former  opinion.  New  Export  Coal 
Company  alone  answered  the  bill,  and  filed  a  supplemental 
answer  to  it.  Each  answer  was  in  the  nature  of  a  cross-bill 
and  prayed  for  affirmative  relief  upon  the  new  mat- 
ter pleaded  therein.  Neither  Haggerty  nor  Davis 
joined  in  any  pleading  in  the  cause,  except  as  here- 
inafter noted.  Apart  from  their  appearance  as  wit- 
nesses on  behalf  of  the  corporation,  they  were  silent 
spectators  as  the  cause  proceeded  through  its  different  stages 
to  maturity  for  final  hearing,  from  the  date  the  bill  was  filed, 
February  rules,  1917,  until  October  28,  1919,  when  they  and 
other  defendants,  except  the  corporation,  moved,  and  the 
court  permitted  them,  to  adopt  as  their  own  the  cross-bill 
answers,  and  other  pleadings  of  the  corporation. 

The  first  cross-bill  answer  of  the  corporation  proceeded 
upon  the  theory  that  Vasey  owed  it  $7,500.00,  less  certain 
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admitted  credits  th«t  reduced  the  amount  to  $5,915.03,  for 
the  37^  shares  of  the  corporate  stock,  notwithstanding  the 
provision  in  the  certificate  to  the  contrary.  For  this  bal- 
ance the  answer  prayed  for  a  decree  against  plaintiff,  but 
did  not,  and  indeed  could  not  with  propriety,  pray  for  such 
relief  from  other  holders  of  the  original  certificates  of  stock 
containing  the  same  provisions,  as  none  of  them  except  Gil- 
day  and  Haj^erty  were  parties  to  the  suit,  and  Gilday  was 
a  party  not  in  his  own  right,  but  in  the  capacity  of  an  ofBcer 
of  the  corporation,  its  president. 

The  second,  or  supplemental  cross-bill  answer,  after  the  in- 
sertion of  a  part  of  the  resolution,  passed  by  the  corporation's 
hoard  of  directors,  calling;  upon  the  holders  of  the  original 
stock  issue  to  pay  the  balance  alleged  to  be  due  the  corpo- 
ration thereon,  and  notifying  them  that  in  the  event  of  their 
failure  to  heed  the  call,  and  they  did  not  heed  it,  the  board 
would,  as  it  afterwards  did.  declare  the  certificates  cancelled 
and  annulled;  and  the  relief  prayed  for  was  that  such  hold- 
ers of  the  shares  be  compelled  to  surrender  the  certificates  for 
cancellation,  and  that  Vasey  be  enjoined  from  selling  any  of 
his  shares.  Each  of  these  pleadings  did,  as  it  appears,  also 
pray  for  general  relief. 

The  course  pursued  in  the  adoption  by  one  defendant  of  a 
pleading  by  another  defendant,  where  both  are  interested 
alike  in  the  matters  so  pleaded,  and  in  the  relief  predicated 
upon  them,  is  permissible,  and  is  not  questioned. 

It  is  not  in  the  exercise  of  the  right  to  invoke  and  appro- 
priate the  pleading  of  a  codefendant  that  any  difficulty  pre- 
sents itself,  but  rather  in  the  situation  of  Haggerty  and  Da- 
vis as  parties  defendant.  Althoujrh  in  one  respect  Ilaggerty 
is  in  condition  to  ask  relief,  in  that  he  is  a  party  in  his  own 
right,  not  as  an  officer  of  the  corporation,  yet  in  another  he 
is  not  in  such  a  condition.  He  participated  in  the  wrongful 
issuance  and  distribution  of  the  stock,  if  such  acts  fall  within 
the  meaning  of  the  term,  wrongful.  Having  done  so,  he  can 
not  be  heard  to  complain.  And  there  is  nowhere  in  the  plead- 
ing so  adopted  any  allegation  of  payment  by  him,  or  willing- 
ness on  his  part  to  pay  the  face  value  of  his  shares  of  stock, 
or  that  he  intemis  to  pay  the  amount  so  represented.     The 
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resolution  referred  to  applies  to  him  and  other  incorporators 
alike,  thoagh  seemingly  designed  to  affect  but  one  share- 
holder. 

Bat  what  may  justly  and  legally  be  said  of  Davis'  status  as 
defendautt  Is  he  entitled  to  the  relief  prayed  in  the  plead- 
ings, whose  allegations  and  prayers  for  relief  he  has  invoked 
also?  Is  his  status  as  a  party  defendant  such  that  he  can 
obtain  the  full  measure  of  relief  demanded  by  New  Export 
Coal  Company  T  As  to  him  and  bis  rights,  if  any  be  has,  the 
facts  and  circumstances  of  the  case  being  considered,  there  is 
not  in  the  pleadings,  taken  as  a  whole,  any  allegation  upon 
which  to  buttress  the  relief  he  asks.  His  name  appears  no- 
where except  in  the  summons  to  answer  the  bill;  in  the  cap- 
tion and  body  of  the  bill  and  in  its  prayer.  Nowbere  else 
in  the  entire  record,  except  in  the  capacity  of  an  officer  of 
the  corporation,  he  being  its  sec retarj'-trea surer,  when  this 
suit  was  broi^ht,  and  he  may  still  occupy  the  same  position, 
as  far  as  the  record  shows ;  and  finally  as  a  witness  on  behalf 
of  the  corporation,  and  therein  most  frequently  only  by  his 
official  designation,  secretary-treasurer,  without  specifically 
naming  him. 

The  terms  used  to  describe  Davis'  official  relation  to  the 
coal  company  organization  are  insufficient  to  justify  the  ap- 
plication of  the  rule  as  to  the  identification  of  the  person  in- 
tended to  be  summoned,  or  required  to  answer  or  respond  to 
the  relief  sought  in  the  pleading.  The  purpose  of  making 
him  a  party  to  the  suit,  as  the  bill  and  its  prayer  clearly  dis- 
close, was  that  be  in  his  official  capacity,  and  Gilday  in  bis 
official  capacity  and  Haggerty  may  "be  enjoined  and  re- 
strained from  carrying  into  effect  the  illegal  assessment  and 
illegal  order  calling  in"  for  cancellation  plaintiff's  certifi- 
cate of  stock  etc.,  as  directed  and  required  in  the  resolution 
of  the  corporation's  board  of  directors,  before  referred  to. 
He  is  in  no  sense  a  party,  and  did  not,  by  the  procedure  pur- 
sued, beeome  a  party  in  his  own  right.  In  that  respect  he 
stands  in  the  same  relative  situation  as  if  he  were  a  personal 
representative,  and  unless  the  pleading  discloses  a  purpose, 
either  to  enforce  against  him  some  personal  liability,  or  prays 
for  relief  personal  to  him,  apart  from  his  oflScial  relation  to 
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the  corporation,  his  rights  can  not  be  considered,  except  inso- 
far as  he  is  affected  officially.  18  Cyc.  980;  Thurmond  v.  Coal 
Company,  85  W.  Va.  501,  506. 

A  re-examination  of  the  facta  and  principles  discussed  in 
the  first  opinion  does  not  warrant  its  alteration  in  any  re- 
Bpect. 

Reversed;  judgment  for  plaintiff;  remanded. 


CHARLESTON. 

Abney  Barnes  Company  et  al.  v.  Davy  Pooahontab  Coai< 
Company  et  als. 

Submitted  October  25,  1921.     Decided  November  15,  1921. 

1.  Judicial  3ujia— Where  Property  Waa   Boid.    Bale   ReopeneA, 

and  Again  Bold  to  Bame  Purchaser,  Defects  In  Ftnt  Bale 

Not  Applicable  to  Second. 

Where  the  court  decreeing  a  sale  of  property  by  special  com- 
mlbelonerB,  and  before  the  report  of  the  sale  br  the  com- 
mlBBlonera  le  conflrmed,  upon  an  upset  bid  filed,  opena  up  the 
sale  and  entertains  competitive  bidding  In  open  court,  and 
finally  knocka  down  the  property  to  the  purchaser  at  the 
former  sale  at  a  greatly  advanced  price,  tbe  prior  exceptions 
filed  to  the  report  of  tbe  special  commissioners  for  supposed 
detects  in  the  notice  of  sale  and  nnsuppoTted  chargM  ot  ef- 
forts on  the  part  ot  the  purchaser  and  others  to  stlflle  bld- 
dhig,  win  not  be  applied  to  the  sale  ao  made  by  tbe  court 
and  duly  conflrmed,  and  to  which  no  exceptions  were  taken 
prior   to  confirmation,     (p.  G09). 

2.  MosTOAOEs — PropoHtion  by  Mortgagor  to  Special  CamnUttion- 

er  at  Sale  Jfot  Entertained  Not  Oround  for  Betting  Attde 

Sale. 

N(v  win  the  proposition  of  a  mortgage  debtor,  made  to  such 
special  commissioners  during  tbe  crying  ot  the  sale,  to  re- 
deem tbe  property  by  complying  with  some  provisions  of  tbe 
mortgage,  not  entertained  by  such  special  commissioners  nor 
reported  by  them  to  tbe  court,  be  good  ground  tor  setting 
aside  a  sale  made  by  the  court  in  open  court  under  a  decree 
directing  the  property  to  be  sold,  not  only  for  the  benefit  of 
the  mortgage  creditors,  but  also  for  the  benefit  of  other  lien 
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creditors  who  InetltutBd  tta«  salt  and  whose  clalnu  Kod  thslr 
prlorlttes  were  therebr  decreed,  such  proposition  not  harlng 
been  renewed  to  the  court  belora  conflrmatlon  of  the  sale 
upon  an  upset  bid  filed  and  entertained  br  the  court  (p. 
609). 

B,     Judicial  8alb—To  Jtutify  Setting   Aiide  Evidence  Mutt   be 

Strong  and  Convincing. 

To  Justify  the  setting  aside  of  a  Judicial  sale,  the  erldmice 
to  support  the  motion  must  be  Btrong  and  conTlnchig,  else  it 
should  be  denied,    (p.  giO). 

4.     Same— Sole  May   be  in   Open  Court   on    Upset  Bid  WUhottt 
Special  Commissioner,   and  Objectiont   to  Famer   Bate  by 
CoMtniftioner  are  Unavailing  to  Latter. 
The  court  having  Jurisdiction  mar  mahe  sale  of  the  prop- 
erty proceeded  aealnst  by  credHors  without  the  InterrantlcHi 
of  a  special  commlesloDeT,  and   upon  entertaining  an  npMt 
bid,  mar  conduct  such  sale  In  open  court,  and  when  a  sale  ia 
BO  made  and  confirmed,  exceptions  filed  to  a  prior  report  of 
sale  by  special  commissioners,  not  Mitinent  to  the  sale  mode 
by  the  court,  need  not  be  considered,  and  will  be  unaTallinc 
In    this   court    upon    appeal,     (p.  510). 

Appeal  from  Circuit  Court,  McDoweli  County. 

Suit  by  the  Abney  Bamea  Company  and  another  against 
the  Davy  Pocahontas  Coal  Company  and  othera,  and  from  a 
decree  therein  the  said  coal  company  appeals. 

Affirmed. 

E.  C.  MarshaJl  and  Litz  d;  Harman.  for  appellant. 

Strothcr,  Sale,  Curd  rf-  Tucker,  for  appellees. 

Miller,  Ji-doe: 

On  May  12,  1919,  the  circuit  court,  by  a  decree  agreed  to 
and  signed  by  the  attorney.^  representing  all  parties  to  the 
cause,  after  reciting;  therein  that  the  court  had  aacertained 
and  decreed  all  liens  and  debts  on  the  property  of  the  Davy 
Pocahontas  Coal  Company,  and  disbursed  on  the  prior  liens 
as  adjudged  and  decreed  in  prior  decree  all  the  available 
funds  in  the  hands  of  its  special  receivers  except  such  as  had 
been  received  by  them  since  the  last  preceding  term  of  the 
court,  in  accordance  with  the  opinion  and  mandate  of  this 
court  on  a  former  appeal,  and  it  still  appearing  that  there 
were  various  creditors  who  had  not  been  paid  by  the  dis- 
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bursements  made,  and  the  court  being  of  opinion  that  it  waa 
proper  to  do  so,  did  thereby  adjudge,  order  and  decree  that 
said  special  receivers,  laeger  and  Atkinson,  thereby  appointed 
special  commissioners  for  the  purpose,  be  and  they  were 
thereby  authorized  and  directed  to  sell  all  of  the  real  estate 
described  in  a  former  decree,  and  other  property  of  each  and 
every  kind,  of  the  said  company,  except  monies,  bills  and  ac- 
counts receivable,  as  a  whole,  at  public  auction,  in  McDowell 
County,  at  the  court  house  door,  on  or  before  the  2nd  day  of 
September,  1919.  to  the  highest  bidder  upon  the  following 
terms;  One-third  in  cash,  and  the  balance  in  equal  pay- 
ments at  six  and  twelve  months  after  date,  evidenced  by  the 
notes  or  bonds  of  the  purchaser  payable  to  said  receivers, 
bearing  interest  from  date,  to  be  secureil  as  directed  by  the 
court,  with  ^ood  and  approved  security.  And  .said  decree 
containecl  and  directed  that  said  special  receivers  before  mak- 
ing said  sale  shottld  first  advertise  the  same  by  publishing  the 
time,  terms  and  place  of  sale  in  some  newspaper  published  in 
the  town  of  Welch,  McDowell  County,  and  in  some  daily 
newspaper  published  in  the  city  of  Baltimore,  Maryland,  for 
eight  consecutive  weeks,  once  each  week  in  each  of  said  pa- 
pers, and  by  posting  a  copy  of  said  adverti-sement.  for  the 
same  period,  at  the  front  door  of  the  court  honse  of  said 
county.  And  said  decree  also  required  of  said  special  com- 
missioners that  they  execute  a  bond  as  such  in  the  penalty 
of  $175,000.00.  And  it  was  by  agreement  also  adjui^ed 
that  every  other  thing  that  might  otherwise  be  required  or 
necessary  to  such  decree  of  sale  and  not  therein  expressly 
provided  for,  was  thereby  expressly  waived  and  done  away 
with  by  those  consenting  to  the  decree.  And  said  special  re- 
ceivers were  thereby  also  directed  to  make  a  report  of  said 
sale  at  the  first  day  of  the  September  term  of  the  court,  1919. 
And  pursuant  to  said  decree  of  sale,  said  .special  commis- 
sioners, having  first  qualified  by  giving  bond  as  required,  and' 
after  advertising  the  sale  as  directed,  proceeded  to  and  did' 
sell  said  property  upon  the  terms  decreed,  on  said  2nd  day 
of  September,  1919,  at  which  sale  they  reported  to  the  court 
on  September  9,  1919,  that  the  Marine  and  Commerce  Cor- 
poration of  America,  a  corporation  of  the  state  of  Delaware,, 
so  W.  Vb. 
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beii^  the  bigbefft  bidder,  had  become  the  purchaser  for  the 
aum  of  $400,000.00,  upon  the  terms  provided  by  the  decree, 
the  oommiseioners  however  reporting,  that  as  the  purchaser 
had  shown  by  affldavite  and  otherwise  that  it  was  the  owner 
of  214  of  the  297  six  percent  sinking  fund  gold  bonds  of  the 
Davy  Pocahontas  Coal  Company,  of  the  face  value  of 
tlOOO.OO  per  bond,  which  entire  issue  was  secured  by  the  deed 
of  trust  of  said  defendant  company  to  the  Mercantile  Trust  & 
Deposit  Company  of  Baltimore,  trustee,  dated  July  1,  1910, 
and  which  bonds  secured  by  said  deed  of  trust  were  the  first 
lien  upon  the  property  sold,  and  since  only  83  of  said  out- 
standing bonds  were  not  owned  by  said  purchaser,  they  had 
required  the  purchaser  to  pay  them  in  cash  only  such  propor- 
tion of  the  one-third  cash  payment  provided  for  in  the  de- 
cree of  sale  as  the  amount  of  83  bonds  bore  to  the  amount  of 
the  entire  297  bonds,  namely,  $37,333.34,  and  had  permitted 
the  purchaser  to  deliver  to  them,  on  September  3,  1919,  in  ac- 
cordance with  the  memorandum  of  sale,  96  of  said  bonds  as 
the  balance  of  the  one-third  cash  payment;  that  September 
6,  1919,  said  purchaser  had  paid  them  $96,000.00  in  cash,  in 
place  of  said  96  bonds,  for  which  they  had  receipted  to  it,  as 
a  result  of  which  they  had  received  the  entire  one-third  of 
the  total  cash  selling  price  for  the  property;  and  in  further 
compliance  by  said  purchaser  with  _the  terms  of  the  sale,  its 
agent  had  tendered  itself  ready  aud  willing  to  execute  for 
the  deferred  payments  its  interest  bearing  notes  or  bonds  se- 
cured as  directed,  as  soou  as  the  court  should  determine  the 
form  of  such  notes  or  bonds  and  security  to  be  executed. 

Upon  the  filing  of  the  report  of  sale,  on  September  9,  1919, 
the  defendant  Davy  Pocahontas  Coal  Company,  by  James 
Thomas,  its  solicitor,  and  Henry  Bawie,  a  stockliolder,  ten- 
dered and  filed  three  several  exceptions  in  writing  thereto, 
substantially  alike,  in  substance  and  effect  as  follows: 

Firtt,  that  on  the  day  of  sale  and  before  the  sale  was  com- 
pleted, the  said  company  through  its  said  solicitor  tendered 
and  offered  to  pay  to  said  special  commissioners  a  sum  of 
money  suffleient  to  cover  and  be  equal  to  all  arrears  of  in- 
terest upon  said  bonds  with  interest  upon  overdue  install- 
ments of  interest,  and  that  said  special  commissioners  would 
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not  and  did  not  receive  or  accept  such  tender  of  payment, 
and  did  not  restore  the  said  Davy  Pocahontas  Coal  Company 
and  the  holders  of  its  bonds  to  their  respective  positions  in 
respect  to  said  bonds,  in  which  they  stood  before  default  in 
the  payment  of  said  installments  of  interest,  contrary  to  the 
provisions  of  Section  2  of  Article  14  of  the  deed  or  mort- 
gage, in  regard  to  the  redemption  of  the  property  from  the 
sale  or  sales  thereof  for  the  purposes  of  the  mortgage,  pro- 
viding that,  "if  at  any  time  after  the  principal  of  said  bonds 
shall  have  been  so  declared  to  be  doe  and  payable,  all  arrears 
of  interest  upon  said  bonds  (with  interest  upon  overdue  in- 
stallments of  interest)  and  all  expenses,  inciurred  by  the 
Trustees  or  holders  of  said  bonds,  shall  be  paid  by  the  Coal 
Company,  or  be  collected  oat  of  the  mortgaged  premises  be- 
fore any  sale  thereof,  or  any  part  thereof,  shall  have  been 
made,  and  then  and  in  every  case  the  Coal  Company,  the 
Trustee  and  the  holders  of  said  bonds  may,  at  the  demand  ot 
the  Coal  Company,  be  restored  to  the  respective  positions  in 
which  they  stood  before  such  default  occurred,  without,  how- 
ever, in  any  manner  or  way  affecting  or  prejudicing  any 
right  or  remedy  consequent  upon  any  other  default  here- 
under. ' ' 

Second,  that  the  said  Marine  and  Commerce  Corporation 
of  America  and  Walter  .L.  Taylor,  president  and  director 
of  said  coal  company,  who  had  bought  and  bargained  for  cer- 
tain of  the  securities,  open  accounts  and  indebtedness  of  said 
coal  company,  but  not,  as  the  exceptors  verily  believed, 
bought  or  secured  all  of  the  indebtedness,  securities  or  com- 
mon stock  outstanding  against  said  company,  publicly  repre- 
sented themselves  before  the  date  set  for  the  public  sale  of 
said  property,  namely,  September  2,  1919,  as  having  acquired 
all  but  a  minute  percentage  of  the  stock,  bonds,  securities, 
open  accounts,  judgments  and  other  indebtedness  of  said 
company,  and  further  holding  out  to  the  public  that  said 
property  through  their  efforts  would  be  withdrawn  from 
public  sale  or  auction  thereof,  under  the  provisions  of  said 
Section  2,  Article  14;  and  the  exceptors  believed  and  state 
the  fact  to  he  that  such  statements,  rumors  and  afBrmations 
nulliiied  the  effect  of  the  notice  of  sale  of  said  property  as 

89  W.  Vs. 
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published  by  said  special  eommusioiierB,  pursuant  to  said  de- 
cree, and  whereby  there  was  created  in  the  public  mind  the 
belief  that  said  property  would  be  withdrawn  from  sale  and 
would  not  be  sold  as  advertised,  ^nd  whereby  bidders  were 
prevented  and  deterred  from  attending  said  sale,  and  com- 
petitive bidding  therefor  was  prevented  and  the  property 
sold  to  the  only  bidder,  the  said  Marine  and  Commerce  Cor- 
poration of  America,  for  the  sum  of  $400,000.00. 

Third,  that  the  entire  property  of  the  said  Davy  Pocahon- 
tas Coal  Company,  as  the  decree  directed,  was  not  included  in 
the  advertisement  of  the  public  sale  thereof,  nor  the  decree 
therein  properly  set  forth,  in  that  there  was  included  there- 
in only  the  one-half  undivided  interest  in  all  that  certain 
real  estate  which  was  conveyed  to  said  company  by  Killey 
S.  French  and  others,  by  deed  of  February  5,  1912,  when 
in  fact  the  said  company  was  the  owner  in  fee  of  the  whole 
estate  in  said  property ;  and  that  the  said  property  was  sold 
for  a  grossly  inadequate  price. 

We  find  in  the  record  no  substantial  bases  for  either  of 
these  three  exceptions.  As  to  the  first  there  is  not  a  particle 
of  evidence  to  show  any  tender  or  oifer  of  the  Davy  Pocahon- 
tas Coal  Company,  or  of  any  one  for  it,  to  the  said  special 
commissioners  on  the  day  of  sale,  to  comply  with  the  provis- 
ions of  said  Section  2  of  Article  14  of  said  mortgage.  The 
exceptors  stand  wholly  on  the  unsupported  statements  of 
their  exceptions.  Besides,  the  special  commissioners  were 
not  authorized  to  entertain  or  accept  any  such  offer.  No 
such  tender  was  made  to  the  court  prior  to  the  sale,  nor  af- 
terwards, on  the  report  of  the  sale,  nor  before  confirmation 
of  the  sale,  a  sale  in  fact  made  in  open  court  following  said 
report  of  sale  and  an  upset  bid  made  after  the  sale  conducted 
by  said  special  commissioners,  at  which  sale  so  conducted 
by  the  court,  the  exceptors,  if  they  were  acting  in  good  faith, 
were  given  the  opportunity  to  makci  their  proposition;  bat 
they  did  nothing  of  the  kind,  so  far  as  the  record  shows,  and  . 
thereby  waived  their  rights,  if  any  they  had,  at  the  time,  to 
comply  with  the  provision  of  said  mortgage. 

But  at  the  time  of  the  alleged  offer  to  redeem,  the  court, 
at  the  suit  of  others  than  the  mortgage  creditors,  bad  decreed 
s»  w.  V*. 
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the  property  to  be  sold  for  their  benefit  as  well  as  foF  that  of 
the  holders  of  the  bonds  secured  by  the  mortgage,  md  the 
exceptors  had  no  right  to  be  restored  to  the  possession  of 
the  property  decreed  to  be  sold  as  against  other  lien  cred-  . 
itors.  To  have  put  itself  in  position  to  take  advantage  of  said 
provision,  said  company  was  obliged  to  satisfy  the  debts  of 
all  subsequent  lienors  whose  rights  had  been  adjudicated  by 
the  decrees  in  the  cause.  The  report  of  sale  by  the  special 
commissioners  contains  no  mention  of  the  alleged  offer  of  the 
exceptors,  nor  did  they  at  any  time  prior  to  said  sale  propose 
to  the  court  to  redeem  the  property  under  the  provisions  of 
said  Section  2  of  Article  14,  So  that  the  first  exceptions  are 
wholly  without  merit,  or  evidence  to  sustain  the  fact  of  such 
offer,  and  were  properly  overruled.  To  justify  the  setting 
aside  of  a  judicial  sale,  the  evidence  to  support  it  must  be 
strong  and  convincing.  Here  there  waa  in  fact  no  evidence. 
Connell  v.  WUkelm.  36  W.  Va.  598 ;  Moran  v.  Clark,  30  W. 
Va.  358 ;  Tracy  v.  Skumnte,  22  W.  Va.  474 ;  Beaty  v.  Veon,  18 
W.  Va.  291 ;  Schmertz  v.  Hammond.  51  W.  Va.  408;  Atkinson 
V.  Washington  and  Jefferson  College.  54  W.  Va.  32. 

The  second  exception  was  also  without  foundation  in  fact 
to  support  it.  It  stood  upon  the  unsupported  and  unveri- 
fied statement  in  the  exception.  Besides,  whatever  may  have 
been  the  fact  as  to  the  efforts  of  the  purchaser  at  the  sale  by 
the  special  commissioners  to  stifle  bidding,  that  sale  was  not 
confirmed,  but  diaresrarded  in  the  subsequent  sate  by  the 
ju<l^e  in  open  court,  on  receipt  of  an  upset  bid,  and  the  final 
sale  of  the  property  by  the  court  to  the  same  purchaser  at 
an  advance  of  $40,000.00  over  its  bid  at  the  first  sale,  or  $440,- 
000.00.  to  which  sale  no  exceptions  were  filed  by  any  of  the 
parties,  and  the  same  was  confirmed.  That  the  court  had 
the  power  and  jurisdiction  to  make  sale  of  the  property  with- 
out intervention  of  special  commissioners,  is  well  settled  in 
this  state.  Core  v.  Strickler,  24  W.  Va.  689,  696  iOattleman't 
Adm'r  V.  Catileman.  67  W.  Va.  407,  412^13;  Klapneck  d 
White  V.  Kelty,  50  W.  Va.  331,  334-336 ;  KabU  v.  MitcheU,  9 
W.  Va.  492;  EstUl  v.  MeClmtic,  11  W.  Va.  399. 

Nor  do  we  see  any  merit  in  the  third  exception,  of  default 
in  the  advertisement  of  the  one-half  interest  instead  of  the 
sit  w.  v« 
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whole  interest  in  the  land  conveyed  by  Killey  S,  French  and 
others  to  the  said  eoal  company.  As  the  sale  was  made  in 
open  court  of  all  the  land  and  property  of  said  coal  com- 
pany, and  not  as  advertised,  any  defect  in  the  advertisement 
was  nu<;atory  and  unimportant.  Whatever  was  decreed  to 
be  sold,  was  sold  by  the  court  and  confirmed,  and  if  any  in- 
teresl  was  not  decreed,  it  was  not  sold,  and  the  record  dis- 
cloi»e»3  no  prejudice  to  debtor  or  creditors.  And  as  the  prop- 
erty wfis  sold  by  the  court,  as  shown,  and  brought  $40,000.00 
over  the  priee  at  which  it  was  sold  by  the  special  commis- 
sioners, and  there  were  no  exceptions  to  this  sale  on  any 
grounds,  we  need  not  further  consider  this  point. 
For  the  foregoiiig  reasons  we  will  affirm  the  decree. 

Affirtaed. 


CHARLESTON. 

The  Kingman  Mills  v.  Noah  C.  FtiaNER. 
yubmittpd  Xovember  6,  li)21.     Decided  November  15,  1921. 

1.  Pij;aiii>o— .^(H(fa!'^(  Failing  to  Identity  Cause  and  Hot  Btatino 

That  Amount  Claimed  W^t  on  Demand*  in  the  Declaration 

Fatally  Defective. 

An  afMavlt  by  plaintiff,  pursuant  to  section  46  of  chapter 
125  of  the  Code,  which  faite  to  Indentlfy  In  any  way  the  cause 
or  action  En  which  It  Is  proposed  to  be  filed,  or  which  In  stating 
the  amount  he  verily  believea  is  due  and  unpaid  from  the 
defendant  to  hlni,  omits  the  words  "upon  the  demand  or  de- 
mands stated  In  the  declaration,"  is  tutally  defective,  and  on 
motion    of    the   defendant   should   be   quashed,     (p.  512). 

2.  PARTirs — Declaration    Deicribittg    at   a    Branch    of   a    Named 

Company  Not  Subject  to  Demurrer  for  Failure  to  Mentifv 

Plaintiff. 

A  declaratton  describing  the  plaintiff  as  "The  Kingman 
Mills,  a  branch  of  the  Kansaa  Flour  Mills  Company,  a  body 
corporate,"  sufficiently  identines  the  plaintiff  as  the  Kansas 
Flour  Mills  Company,  a  corporation,  the  real  plaintiff,  and  a 
demurrer  to  the  declaration  for  want  of  parties-  or  of  proper 
description  of  plaintiff,  is  properly  overruled,  (p.  514). 
sn  w.  V«. 
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3.     Same— WAere   Ptaitttiff    was   Mitdescribei   In   Declaration,    U 

Should  be  Permitted  to  Amend. 

Such  misdescription  at  plaintiff  corporation  Is  not  good 
ground  tor  demurr«r,  and  It  idiould  of  rlsht  be  permlttad 
to  amend  its  declaration  If  desired,  pursuant  to  section  14  ot 
chapter  1S6  of  tbe  Code.     (p.  615). 

(PoTFENBABOER,  JuDOE,  tlissentlng.) 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  the  Kingman  Mills,  a  branch  of  the  Eanaas 
Flour  Mills  Company,  against  Noah  C.  Furner.  Verdict 
and  judgment  for  the  defendant,  and  the  plaintiff  brings 

Reversed  and  remanded. 

Harvey  F.  Smith,  for  plaintiff  in  error, 
Harvey  W,  Harmer,  for  defendant  in  error. 

Miller,  Jidge: 

This  action  was  by  and  against  the  parties  as  styled  in 
the  above  caption,  and  the  final  judgment  o£  nil  capiat  com- 
plained of,  pronounced  after  verdict  for  defendant,  set  aside, 
and  on  motion  of  plaintiff,  overruled,  for  leave  to  amend  its 
declaration  by  substituting  its  correct  name,  The  Kansas 
Flour  Mills  Company,  a  body  corporate,  trading  as  The  King- 
man Mills,  in  the  place  of  the  name  in  the  declaration. 

The  first  point  of  error  urged  is  that  the  circuit  court,  upon 
defendant's  motion,  improperly  quashed  plaintiff's  statutory 
affidavit  of  the  amount  which  it  claimed  it  was  entitled  to  re- 
cover in  the  action,  and  permitted  defendant  to  plead  to 
issue  without  having  filed  his  counter-affidavit,  as  required 
by  section  46,  chapter  125  of  the  Code.  As  this  statute  is  in 
derogation  of  the  common  law  and  designed  to  cut  ofif  de- 
fenses without  compliance  therewith,  it  should,  according  to 
well  recognized  rules  of  construction,  be  strictly  construed, 
and  strict  compliance  therewith  required.  The  affidavit  con- 
tains no  caption  showing  the  style  of  the  action,  nor  does  it 
show  where  the  action  was  pending  in  which  it  was  intended 
to  be  filed.  The  venue  is  laid  in  the  "State  of  Kansas,  Coun- 
ty of  Kingman,"  and  is  as  follows: 
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"This  day  E.  F.  Erbacher,  personally  appeared  be- 
fore me,  Scott  Williamson,  a  Notary  Public  in  and  for 
said  county  and  state  and  being  by  me  first  duly  sworn, 
deposes  and  says,  that  he  is  the  manager  of  the  Kingman 
Mills,  a  branch  of  the  Kansas  Flour  Mills  Company,  a 
body  corporate;  that  he  is  familiar  with  the  facts  in- 
volved in  this  case  and  with  the  books  and  account]^  of 
his  said  company  generally;  that  he  is  authorised  by  it 
to"  make  this  affidavit ;  that  there  is  as  he  verily  believes 
due  and  unpaid  to  his  said  company,  aa  aforesaid  from 
the  defendant,  Noah  C.  Furner,  including  principal  and 
interest,  after  deducting  all  credits,  payments  and  sets- 
off  made  by  the  defendant  and  to  which  he  is  entitled 
the  sum  of  six  hundred  eighty  six  dollars  and  seventy 
cents  ($686.70)  that  said  sum  is  due,  owing  and  unpaid. 
E.  F.  Erbacher. 

"Taken,  subscribed,  sworn  to  and  given  under  ray 
notarial  seal  this  16  day  of  August,  1918. 

Scott  Williamson 

Notary  Public." 

By  said  section  46,  the  plaintiff,  to  cut  off  defenses  without 
counter-affidavit,  is  required  to  swear  that,  "there  is,  as  he 
verily  believes,  due  and  unpaid  from  the  defendant  to  him 
upon  the  demand  or  demands  stated  in  the  declaration,  in- 
cluding principal  and  interest,  after  deducting  all  paymenta, 
credits  and  sets-off  made  by  the  defendant,  and  to  which  he 
is  entitled,  a  sum  certain  to  be  named  in  the  affidavit,"  It 
is  apparent  that  the  aflidavit  is  not  only  wanting  in  identify- 
ing the  action  in  which  it-was  intended  to  be  filed,  but  that  it 
omits  the  very  important  words  of  the  statute,  "due  and  un- 
paid from  the  defendant  to  him  (it)  upon  the  demand  or  de- 
mands stated  in  the  declaration,"  An  affidavit  which  said 
"there  is  due  him  a  certain  sum"  instead  of  "there  is  due  and 
unpaid,"  was  held  insufficient  to  call  for  judgment  under  the 
statute,  by  reason  of  the  omission  of  the  words  "and  unpaid". 
MarstUler  v.  Ward,  52  W.  Va.  74,  approved  in  Sutton  v.  Bolt, 
52  W,  Va.  672.  The  case  of  Vinson  v.  N.  &  W.  Ry.  Co.,  37 
W,  Va.  598,  holds  fatally  defective  an  affidavit  which  omitted 
the  words  "after  deducting  all  payments,  credits  and  sets-ofE 
made  by  the  defendant,  and  to  which  he  is  entitled, ' '  In  Vir- 
ginia it  was  held  that  an  affidavit  was  defective  for  failing  to 
state  the  time  from  which  plaintiff  demanded  interest.     Th9 
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Merriam  Company  v.  Thomas  &  Company.,  103  Va.  24. 
Plaintiff's  affidavit  in  this  case,  we  think,  was  fatally  defect- 
ive, and  was  properly  quashed. 

The  next  ground  relied  on  for  reversal  is  that  the  court,  by 
its  order  entered  on  May  29,  1920,  after  having  overruled  it 
by  a  previous  order,  sustained  defendant's  demurrer  to  plain- 
tiff's declaration.  And  a  third  point,  which  may  be  consid- 
ered with  the  second,  is  that  after  sustaining  said  demurrer, 
the  court  by  the  same  order  denied  plaintiff  the  right  to 
amend,  already  referred  to.  The  second  point  presents  the 
question  whether  the  suit  brought  is  In  the  name  of  any  party 
plaintiff.  It  is  said  that  "The  Kingman  Mills,  a  branch  of 
the  Kansas  Plour  Mills  Company"  is  neither  a  natural  per- 
son nor  a  corporation,  capable  of  suing  and  being  sued.  Who 
is  tlie  plaintiff  in  thia  caseT  Is  it  not  plainly  the  Kansas 
Plour  Mills  Company,  a  body  corporate,  owner  of  the  King- 
man Mills  branch  of  its  business  f  How  can  there  be  any 
doubt  or  misunderstanding  about  thisi  We  think  the  name 
of  plaintiff  as  pleaded  might,  without  any  violence  to  the 
rules  of  practice  prescribed  by  statute  and  recognized  by 
general  law,  have  been  paraphrased  so  as  to  more  correctly 
state  its  name,  as  for  example,  "The  Kansas  Flour  Mills 
Company,  a  body  corporate.  The  Kingman  Mills  Branch," 
or  "doing  business  as  the  Kingman  Mills  Branch,"  or  by 
simply  omitting  altogether  the  words,  "The  Kingman  Mills 
Branch,"  and  specifically  averring  the  fact  of  plaintiff's 
ownership  of  the  mills,  and  that  the  contract  was  made  in 
that  name  and  for  its  use  and  benefit,  followed  by  proof  of  the 
fact.  Our  opinion  is  that  as  stated  in  the  writ  and  declara- 
tion the  name  pleaded  did  not  in  fact  or  in  legal  effect  con- 
stitute a  misnomer  calling  for  amendment.  In  the  case  of 
Board  of  Education  of  Walton  District,  Roane  County,  v. 
Board  of  Trustees  of  Walton  Lodge  No.  1S2,  I.  0.  0.  F.  78 
W.  Va.  445,  447,  the  suit  was  upon  a  contract  s^ed  "Wal- 
ton Lodge  I.  O.  0.  F.  132.  by  C.  D.  Moore,  Its  Agent,"  where- 
as the  defendant  was  described  in  the  bill,  "Board  of  Trus- 
tees of  Walton  Lodge  No.  132,  Independent  Order  of  Odd 
Fellows,  a  corporation."  It  was  said  that  because  the  two 
names  were  not  identical,  they  did   not  describe  the  same 
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oorporation  or  entity.  In  that  case  Jadge  WiTjUAMB  says, 
at  page  447 :  "  It  does  not  follow  that,  becanse  the  two  names 
are  not  identical,  they  do  not  describe  the  same  corporation, 
or  entity."  And  in  the  same  connection  it  is  said:  "The 
name  signed  to  the  contract  may  not  be  defendant's  strictly 
correct  name ;  yet,  if  it  contracted  in  that  name,  it  is  bound. 
A  corporation,  lifce  a  natural  person,  may  contract  in  differ- 
ent names."  And  quoting  from  cited  eases  it  is  further  said: 
"A  contract  entered  into  by  a  corporation  under  an  assumed 
name  may  be  enforced  by  either  of  the  parties,  and  the  iden- 
tity of  the  company  may  be  established  by  the  ordinary 
methods  of  proof."  Citing  Marmet  Company  t.  Arch^ald, 
37  W.  Va.  778;  Culpepper  Agri.  &  Mfg.  Soe.  v.  Dtgges,  6 
Rand.  165 ;  National  Bank  v.  DistUling  Co.,  41  W.  Va.  530 ; 
Grafton  Grocery  Co.  v.  Some  Brewing  Co.,  60  W.  Va.  281 ; 
and  Varney  &  Evans  v.  Lumber  &  Mfg.  Co.,  64  W.  Va.  417. 
In  the  principal  case  it  was  held  that  the  allied  rartance 
could  not  be  taken  advantage  of  by  demurrer,  and  that  by 
■virtne  of  section  14  of  chapter  125  of  the  Code,  the  error  in 
names  could  be  corrected  by  mere  motion  on  affidavit  statins; 
the  correct  name. 

Assuming  in  this  case  that  the  plaintiff  was  misnamed  in 
the  declaration,  was  the  name  correctable  on  motion  f  We 
think  it  was.  We  think  the  case  falls  clearly  within  the 
provisions  of  said  section  14  of  chapter  125,  Code.  In  the 
more  recent  ease  of  Duty  v.  C.  t6  0.  By.  Co.,  70  W.  Va.  14, 
we  decided  that  the  name  of  the  defendant  described  in  the 
declaration  as  a  corporation  under  the  laws  of  a  different 
State  than  the  one  described  in  the  declaration,  when  the 
right  one  had  been  intended  and  served  with  process,  might 
be  corrected  by  motion  under  the  statute. 

Cases  from  other  jurisdictions  where  simitar  statutes  were 
involved  are  substantially  in  accord  with  our  decisions.  Tn 
Bank  of  Havana  v.  Magee,  20  N.  Y.  356,  it  was  held  that 
the  prosecution  of  a  suit  by  an  individual  banker  in  a  name 
importing  a  corporate  character,  under  which  he  carried  on 
business,  was  a  merely  formal  error  amendable  in  the  conrt  of . 
original  jurisdiction  and  to  be  disregarded  in  the  appellate 
court,  and  that  where  the  plaintiff  miscalls  himself  by  a  name 
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which  represents  no  person,  natural  or  artificial,  the  remedy 
is  by  motion  and  not  by  demurrer  or  answer.  In  Barber  v. 
Smith,  41  Mich.  138,  144-5,  it  was  decided  that  this  remedy 
hy  amendment  was  properly  applied  in  an  attachment  suit. 
In  that  case  the  distinction  was  drawn  between  a  ease  where 
the  suit  is  in  a  partnership  name  without  naming  the  in- 
dividuals composing  it,  as  was  that  case,  and  cases  like  Stnitk 
V.  Canfield<  8  Mich.  493.  In  the  latter  case,  however,  the 
court  withheld  its  opinion  whether  the  writ  was  a  nullity  in 
a  sense  excluding  all  possibility  of  mating  anything  valid  out 
of  it  by  admissions  or  amendment.  In  Morgridge  and  Mer- 
rick v.  Stoeffer,  14  N.  D.  430,  where  the  statute  is  quite  simi- 
lar to  our  own,  the  court  decided  that  a  summons  which  con- 
tained only  the  partnership  name,  was  not  a  nuUity,  but 
might  be  amended  by  inserting  the  name  of  each  partner.  A 
similar  holding  is  found  in  Kleinert  v,  Knoop,  147  Mieh.  387, 
which  decided  that  a  petition  in  the  name  of  Furstemberg 
Bros,  might  be  amended  by  setting  out  the  names  of  the  per- 
sons composing  the  firm.  In  Morrison  it  Co.  v,  Tate.  1  Met-' 
calf,  (Ky.),  569,  the  suit  was  in  the  name  of  A.  J.  Morrison 
&  Co,  It  did  not  appear  from  the  petition  whether  or  not 
the  plaintiff  was  a  firm  composed  of  more  than  one  person. 
If  it  was,  the  court  said  it  devolved  upon  defendant  to  show 
it,  and  that  he  then  could  have  compelled  an  amendment.  In 
Loewenberg  v.  Gilliam,  72  Ark.  314,  we  find  a  like  holding  in 
a  suit  in  partnership  name  where  the  names  of  the  individual 

'  partners  were  not  set  out  in  the  writ  or  pleadings. 

A  case  or  two  may  be  found  which  may  not  be  in  accord 
with  our  decisions  and  those  eases  cited  from  other  states. 
For  example,  we  find  the  case  of  Proprietors  of  Mexican  M3Xi 
V.  Yellow  Jacket  Silver  Mining  Company,  4  Nev.  40,  where, 
in  construing  the  statute  relating  to  the  amendment  of  plead- 
ings, the  court  held  it  to  be  inapplicable  to  cases  where  no 
person,  natural  or  artificial,  is  named  as  plaintiff.  In  the 
case  here  an  artificial  person  is  named  as  plaintiff,  namely, 
the  Kansas  Flour  Mills  Company ;  and  the  motion  for  leave 

.to  amend  the  declaration  falls  clearly  within  the  meaning 
and  intent  of  our  statute.  Of  course  the  party  plaintiff  or 
defendant  must  be  capable  of  suing  and  being  sued.      Aaso- 
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ciations  of  individuals  not  incorporated  can  not  sne  or  de- 
fend in  the  name  of  the  association.  St.  Paul  Typothetae 
V.  8t.  Paul  Bookbinders'  Union,  94  Minn.  351 ;  Detroit  Sehuet- 
zen  Bund  v.  Detroit  Agitations  Verein,  44  Mich.  313 ;  Simpson 
and  Smith  v.  International  Brotherhood  of  Locomotive  En- 
gineers, 83  W.  Va,  355,  In  the  latter  case  we  held,  however, 
that  a  corporation  contracting  under  an  assumed  name  mar  b^ 
sued  by  such  name  and  is  estopped  to  deny  its  existence  for 
the  purposes  of  the  litigation,  though  proof  of  the  incorpora- 
tion of  the  individuals  so  contracting  is  essential  to  the  main- 
tenance of  the  suit.  A  steamboat,  hotel,  toll-gate  or  race- 
horse, though  having  a  name,  and  to  which  notes  or  other  ob- 
ligations may  be  made,  may  not  sue,  but  suit  thereon  may  be 
maintained  in  the  names  of  the  real  parties  in  interest.  Steam- 
boat Pemhinaw  and  Owner  v.  Wilson,  11  Iowa  Rep.  479.  So 
in  the  case  at  bar,  the  Kingman  Mills,  not  a  corporation,  but 
a  branch  of  the  real  plaintiff  named  in  the  declaration,  may 
not  be  competent  to  sue,  but  its  owner  is  competent  to  sue; 
and  the  Kansas  Flour  Mills  Company,  named  as  the  real 
owner,  is  a  corporate  entity  and  competent  to  maintain  the 
suit  in  the  name  of  the  non-entity  which  it  owned  and  eon- 
trolled,  if  it  elected  to  do  so.  The  ease  of  Western  <Sc  Atlantic 
Railroad  Company  v.  Dalton  Marble  Works  et  al.,  122  OtK. 
774,  we  do  not  regard  as  being  in  conflict  with  the  views  here- 
in expressed,  for  that  case  holds  that  though  a  suit  can  be 
maintained  only  in  the  name  of  a  natural  or  artificial  person 
capable  of  suing,  nevertheless  it  holds  that  if  a  corporation 
suing  fails  to  fully  or  correctly  describe  its  legal  entity,  it 
may  amend  by  setting  out  in  the  pleading  its  correct  name, 
distinguishing  that  class  of  cases  from  others  cited  and  relied 
on  by  counsel.  The  case  of  lAlly  v.  Tobbein,  103  Mo.  477, 
23  Am.  St.  Rep.  887,  an  action  to  upset  a  will,  was  commenced 
in  the  name  of  an  unincorporated  church  society,  and  it  was 
decided  that  members  of  such  church  suing  in  their  own  be- 
half as  well  as  in  behalf  of  all  the  members,  might  be  sub- 
stituted as  plaintiffs  by  an  amended  petition. 

Upon  the  authority  of  the  foregoing  decisions,  and  upon  oar 
statute  properly  construed,  we  think  the  court  erred,  not  only 
in  sustaiaii^  the  defendant's  demurrer  to  the  declaration,  but 
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also  in  overruling  plaintiff's  motion  to  amend  according  to 
the  fact  then  appearing  hy  depositions  filed  in  the  case, 
though  in  our  opinion  no  amendment  of  the  declaration  waa 
actually  necessary. 

The  only  other  error  assigned  which  may  be  considered  is 
the  giving  of  defendant's  instmction  number  eight.  This 
instruction  is  no  part  of  the  record  of  the  case  by  any  order 
or  bill  of  exception,  and  though  copied  in  the  brief  of  de- 
fendant's counsel,  can  not  he  considered.  The  case  was 
finally  disposed  of  by  the  judgment  of  nil  capiat  on  May  29, 
1920,  before  the  act  of  April  15,  1921,  Acts  1921,  Chapter  68, 
became  effective.      It  can  be. given  no  retroactive  effect. 

Our  conclusion  is  to  reverse  the  judgment,  and  grant  the 
plaintiff  a  new  triaL 

Reversed  and  remanded. 

PoPFENBAROER,  JuDOE,  dissenting  in  part: 

I  am  unable  to  concur  in  so  much  of  the  opinion  filed  by 
Judge  Miller  as  holds  that  the  writ  and  declaration  or  cither 
of  them,  is  amendable. 

The  name  "Kingman  Mills"  does  not  purport  signification 
of  either  a  natural  or  an  artificial  person,  and  the  plaintiff  has 
no  other  name.  The  appellation  is  not  a  defective  or  er- 
roneous designation  of  any  person.  It  is  a  designation  of  an 
inanimate  thing  incapable  of  suing.  The  alteration  the 
court  allows  is  a  substitution  of  an  artificial  person  for  no 
person  at  all. 

The  annexed  descriptive  matter,  "a  branch  of  the  Kansas 
Flour  Mills  Company,  a  body  corporate,"  is  only  descriptive. 
It  does  not  purport  to  give  the  name  of  the  plaintiff.  It  merely 
tells  who  owns  the  Kingman  Mills,  or  to  whom  the  Kingman 
Mills  belong,  which,  of  course,  amounts  to  the  same  thing.  It 
would  perform  that  function  just  as  well,  if  it  were  wholly 
separated  from  the  name,  Kingman  Mills,  and  placed  in  the 
middle  of  the  declaration  or  at  the  end  thereof,  in  different 
terms.  To  say  the  Kansas  Flour  Mills  is  named  as  plaintiff, 
either  accurately  or  erroneously,  is  to  ignore  the  terms  used 
and  insert  new  ones.  It  cannot  be  interpretation  of  the  lan- 
guage used,  for  it  goes  outside  of  and  beyond  it. 

89  W,  Vs. 
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None  of  our  decisions  cited  in  the  opinion  are  in  any  sense 
analogous.  They  all  afiSrm  liberality  of  construction  of  the 
statute  authorizing  amendments,  but,  in  every  one  of  them, 
a  natural  or  an  artificial  person  was  named  as  plaintiff.  In 
Board  of  Education  v.  Board  of  Trustees,  78  W.  Va.  445, 
both  parties  were  correctly  or  sufSciently  described  in  the 
pleadings,  and  the  erroneous  designation  appeared  only  in  an 
exhibit.  In  Duty  v.  C.  tfc  0.  Ry.  Co.,  70  W.  Va.  14,  the  er- 
roneous designation  appeared  in  only  one  count  of  the  de- 
claration, and  it  was  clearly  a  mere  misnomer  of  a  person  de- 
scribed as  a  corporation.  All  of  the  others  cited  are  equally 
lacking  in  analogy.  In  BanJc  of  Havana  v.  Magee,  20  N.  Y, 
355,  the  decision  was  based  upon  a  statute,  requiring  the 
courts  to  ignore  and  disregard  every  error  or  defect  in  plesd- 
ii^s  or  proceedings,  not  affecting  the  subatantial  rights  of  the 
adverse  party.  We  have  no  such  statute.  Barber  v.  Smith, 
41  Mich.  138,  involved  the  law  of  collateral  attack,  and  more- 
over, the  court  held  that  the  plaintiffs  were  partially  de- 
scribed as  being  natural  persons.  In  Smith  V:  Canfield,  8 
Mich.  493,  a  writ  of  replevin  issued  in  the  firm  name  of  part- 
ners was  treated  as  void  and  quashed.  In  Morgridge  and 
Merrick  v,  Stoeffcr,  14  N.  D.  430,  the  court  held  that  the  use 
of  a  firm  name  was  a  partial  description  of  natural  persons. 
In  Mqrrison  rf;  Co.  v.  Tate,  1  Mete.  (Ky.),  569,  the  court 
treated  "A,  J.  Morrison  &  Co.,"  as  the  name  of  a  natural 
person  and  the  appellation  did  set  forth  the  name  of  such  a 
person.  The  phrase  "Kingman  Mills,"  used  for  designa- 
tion of  the  plaintiff,  are  not,  in  any  sense  or  to  any  extent, 
descriptive  of  the  "Kansas  Flour  Mills  Company."  The 
only  identical  word  in  both  phrases  is  "Mills"  and  it  does  not 
signify  any  person  of  any  kind. 

I  would  reverse  the  judgment  and  dismiss  the  action,  with 
a  saving  clause  against  prejudice,  tfaoi^h  I  hardly  think 
such  a  elatise  is  necessary. 

Judge  Lynch  joins  me  in  this  dissent. 
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CHARLESTON. 

James  Pltnn,  Trustee,  et  als.  v.  C.  A.  Yeaoee  et  tU. 
Submitted  November  8,  1921.     Decided  November  25,  1921. 

1.  F^UD — Not    Deauci1>le  from   Factt   and   Circwnutancet    Con- 

»i»tent  with  Honesty. 

Fraud  1b  not  Reducible  from  tactA  and  circumstances  plainly 
conalstent  nith  honest  Intentions,  either  npon  a  demurrer  to  a 
pleading  or  In  a  finding  upon  evidence,     (p.  GZl). 

2.  Trusts — Laches  Held  Not  Inapplicable  to  Express  Trusts. 

Laches  Is  not  Inappltcahle  to  express  trusts,  but  It  Is  not 
eo  readily  applied  to  them  as  it  Is  to  contracts  not  Involving 
any  relation  of  confidence  or  trust,     (p.  622). 

3.  Same— rnwfee   Does  Not    Make    Unauthorisicd  Delegation  of 

Authoritji  in  Employing  'Agent  to  Assist  jn  Bxeotttion. 

In  the  employment  of  an  agent  to  assist  him  In  the  ezecntlon 
ot  bis  trust,  a  trustee  does  not  make  any  unauthorized  dele- 
gation of  hia  authority,     (p.  523). 

4.  Appeai,  and  KKBOft— Finding  as  to  Existence  of  Belationship 

Supported  by  SulPdent  Evidence  Will  Not  be  Disturbed. 

The  findings  of  a  trial  court  upon  issues  as  to  the  exist- 
ence of  the  relation  at  principal  and  agent  between  parties, 
and  the  capacity  In  which  the  alleged  agent  holds  certain  real 
estate  conveyed  to  him  and  partly  paid  for  by  the  alleg^  prln* 
cipal,  supported  by  facts,  circumstances,  conduct  and  corres- 
pondence very  strongly  tending  to  corroborate  the  oral  evi- 
dence hi  their  favor  and  to  overthrow  the  opposing  oral  evi- 
dence, will  not  be  disturbed  by  the  appellate  court,     (p.  524). 

5.  Pbopertt — Agent's  Payment  of  Part  of  Purchase  Price  is  Nat 

Conclusive  of  Bis  Ownership  of  Land. 

Payment  by  an  agent  of  part  of  the  purchase  mMiey  ot  land 
conveyed  to  him  and  claimed  by  him  as  his  own,  la  not  con- 
clusive evidence  of  his  Individual  ownership  tbereot;  since 
an  agent  may  expend  his  own  money  In  the  execution  ot  his 
agency  and,  In  such  case,  Is  entitled  to  be  reimbursed  theretor 
In  settlement  with  his  principal,     (p.  524). 

Appeal  from  Circuit  Court,  Pocahontas  County. 
Suit  by  James  Flynn,  trustee,  and  others  against  C.  A. 
Teager,  trustee,  and  others.       From  a  decree  adjudicating 
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plaintiflF'a  right  to  enforcement  of  an  express  trust  in  real 
estate  and  referring  the  cause  to  a  commissioner  for  ascer- 
tainment of  facts  essential  to  final  settlement,  the  defendant 
C.  A.  Yeager  appeals. 

Affirmed. 

A.  P.  Edgar,  F.  R.  Hill,  and  Andrew  Price,  for  appellant. 
T.  N.  Read,  and  L.  M.  McCUniic,  for  appellees. 

POPFENBARQEK,  JuDGE : 

On  this  appeal  from  a  decree  adjudicating  right  in  the 
plaintiifs  to  enforcement  of  an  express  ttust  in  real  estate  and 
referring  the  cause  to  a  commissioner  for  ascertainment  of 
facts  essential  to  final  settlement  and  determination  of  the 
rights  of  the  parties,  it  is  contended  that  the  demurrer  to  the 
bill  should  have  been  sustained  on  the  ground  of  its  alleged 
disclosure  on  its  face,  ofjraud  on  the  part  of  the  plaintiffs, 
laches  and  lack  of  equitr,  and  also  that  the  trial  court's  find- 
ing on  the  issue  of  fact,  made  by  the  pleadings,  is  contrary 
to  the  weight  of  the  evidence. 

No  revelation  of  fraud  is  found  in  the  allegations  of  the 
bill.  They  show  that  the  plaintiffs  employed  the  defendant, 
Yeager,  as  their  agent  to  procure  extensive  and  valuable 
tracts  of  timber  and  timber  rights  in  Pocahontas  County, 
upon  his  representation  that  he  was  a  real  estate  agent  and 
could  procure  said  properties  for  them,  at  reasonable  prices, 
and  that  it  was  agreed,  among  other  things,  that,  in  every 
case  in  which  the  owners  of  the  lands  optioned  should  refuse 
or  fail  to  pay  him  a  commission  of  five  per  cent,  on  the  par- 
chase  price,  they,  the  plaintiffs,  should  pay  it.  There  is  no 
occasion  to  inquire  whether  a  secret  arrangement  of  con- 
nivance between  them  and  Yeager  as  agent  of  the  vendors  of 
the  timber  and  lands,  by  which  the  transactions  should  be 
so  conducted  or  manipulated  as  to  make  his  principals  pay 
the  commissions,  would  preclude  the  relief  sought  by  the  bill, 
on  the  ground  of  fraud.  It  suffices  to  say  the  bill  makes  no 
admission  of  concealment,  secrecy  or  obliquity  of  conduct  on 
the  part  of  the  agent,  participated  in  by  the  plaintifls.  The 
allegation  relied  upon  as  being  an  admission  or  making  a  dis- 
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closure  of  fraodulent  purpose  respectii^  the  vendors  is  clear- 
ly consistent  with  openneas  and  frankness  on  the  part  of  the 
agent  with  all  parties  concerned  in  every  transaction.  Not 
a  word  in  the  bill  imports  an  admission  or  charge  that  knowl- 
edge of  the  relation  between  the  plaintiffs  and  Yeager  was  to 
be  withheld  from  the  vendors.  An  i^ent  or  broker,  and  es- 
pecially a  mere  middleman,  may  represent  both  parties  to  a 
contract  and  be  compensated  by  each  of  them,  if  both  are 
fuUy  informed  as  to  his  attitude  and  all  elements  of  the  tran- 
saction, as  these  parties  may  have  been  in  all  of  the  instances 
mentioned  or  referred  to  in  the  bill.  Peters  v,  BUey,  73  W. 
Va.  785;  Riinnum  v.  Morrison,  71  W.  Va.  254;  Casaidy  Pork 
B.  i&  L.  Co.  V.  Terry,  69  W.  Va.  572. 

Nor  is  there  any  disclosure  of  facts  or  circumstances  on 
the  face  of  the  bill,  constituting  laches.  The  properties  in 
question  are  but  two  of  more  than  thirty  tracts  with  reference 
to  which  the  parties  dealt,  and  part  of  the  timber  on  another, 
and  the  time  intervenii^  between  the  acquisition  of  the 
titles  by  Yeager  and  the  institution  of  this  suit,  was  less  than 
four  years.  In  that  period,  they  transacted  a  lai^  amount 
of  business,  and  the  lands  in  question  were  not  fully  paid  for 
until  a  date  within  two  years  just  preceding  the  institution  of 
this  suit.  The  plaintiff,  James  Plynn,  Trustee,  paid  $100.00 
on  4t  as  late  as  April  4,  1916,  and  this  suit  was  brought  in 
August,  1917.  The  hill  seta  forth  correspondence  dated  in 
September  and  December,  1915,  containing  admissions  by 
Yeager,  of  Flynn's  interest  in  these  two  tracts  of  land. 
Laches  runs  against  an  express  trust,  but  the  rule  does  not 
apply  with  the  same  degree  of  rigidity  as  in  the  case  of  con- 
tracts, in  which  there  is  no  relation  of  trust  or  confidence.  The 
illustrations  of  its  application  in  cases  of  express  trusts, 
found  in  Eousk  v.  Griffith,  65  W.  Va.  752,  make  it  manifest 
that  the  elements  essential  thereto  do  not  appear  here. 

In  the  evidence,  the  argument  submitted  on  the  theory  of 
laches  has  less  foundation  than  in  the  bill.  Plynn  testifies 
that,  from  the  beginning  of  his  transactions  with  Yeager, 
in  1913,  down  to  June,  1917,  there  was  no  repudiation  of  the 
alleged  trust  by  Yeager,  and  the  correspondence  between 
them  corroborates  bis  testimony.      The  Spice  Run  Lumber 
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Company,  a  corporation,  represented  by  Flyim,  as  trustee,  in 
his  transactions  vith  Yeagw  and,  tlirougli  him,  with  others, 
seems  to  have  become  financially  embarrassed  about  the  year, 
1916,  and  its  enterprise  was  taken  over  and  operated  by  the 
Brookville  Title  and  Tmst  Company.  About  the  time  it  took 
chai^  of  the  property,  the  general  manager  of  the  Spice  Bun 
Lumber  Company,  appointed  at  its  instance,  approached 
Teager  for  information  concerning  these  two  tracts  of  land, 
and  was  told  th^  did  not  belong  to  the  company.  He  re- 
ported this  to  Plynn  who  says  Yci^er  denied  it  when  he 
spoke  to  him  about  it  and  promised  to  make  up  a  statement 
of  the  cost  of  the  land  and  convey  it  to  P^nn  or  his  company. 
The  dates  of  these  alleged  conversations  are  not  disclosed; 
but,  in  April,  1916,  Flynn  made  a  payment  on  the  purchase 
money  of  these  lands,  and,  on  Jane  1,  1917,  he  requested 
Yeager  in  writing  to  make  up  a  statement  of  the  amount  dne 
on  the  pr<q)erty,  and  told  him  the  president  of  the  Brookville 
Title  and  Trust  Company  would  pay  it  at  once.  This  demand 
was  repeated  by  a  letter  dated,  July  6,  1917,  The  fact  that 
Yeager  had  conveyed  one  of  the  tracts  to  8.  A.  Sparks  by  a 
deed  dated,  February  14,  1914,  and  recorded,  April  7,  1914, 
reserving  the  timber,  has  no  important  bearing  upon  this  in- 
quiry. If  Flynn  knew  it,  he  did  not  abandon  his  claim  of 
right.  He  probably  had  no  objection  to  the  conveyance  of 
the  land,  since  his  real  interest  centered  in  the  timber,  which 
Yeager  still  held.  As  the  bill  does  not  seek  disturbance  of 
Sparks'  title,  the  element  of  estoppel  is  not  involved.  The 
delay  has  not  been  unreasonable  in  point  of  time,  no  loss  of 
evidence  has  occurred  and  no  disturbance  is  sought  of  any 
right  acquired  by  a  third  party. 

The  bill  does  not  admit  any  delegation  of  discretionary 
powers  by  the  trustee,  if,  in  the  event  of  his  having  done  so, 
Yeager  could  complain  of  it.  He  simply  employed  Yei^jer 
as  bis  agent  to  make  contracts  or  procure  offers  of  sale,  sub- 
ject to  approval  by  his  employer. 

As  the  bill  allies  an  express  trust  and  the  relation  of  prin- 
cipal and  agent,  making  Yeager  a  trustee  as  to  the  tracts  of 
land  in  their  entireties,  and  not  a  resulting  trust,  it  was  not 
necessary  to  disclose  the  proportion  the  money  paid  by  the 

8»  w.  V*. 
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principal  bears  to  the  whole  amount  o£  purchase  money.  Shaf- 
fer V.  Petty,  30  W.  Va.  261,  has  no  application. 

The  tTvo  tracts  of  land  contained,  respectively,  234  acres 
and  135  acres,  and  were  owned  by  the  heirs  of  William  Dean. 
Yeager  claims  to  have  commenced  his  negotiations  for  pur- 
chase thereof,  in  1912,  but  he  had  accomplished  nothing  with 
reference  to  them,  in  June,  1913,  when  he  seems  to  have  suc- 
ceeded in  enlisting  Flynn 's  interest  in  the  timber  of  the  sec- 
tion in  which  they  are  situated,  and  he  included  them  in  lists 
of  prospective  purchases,  he  rendered  to  Plynn.  No  money 
was  paid  on  account  of  either  tract  earlier  than  July,  1913. 
On  September  29,  1913,  Plynn  gave  his  check  for  $900.00 
to  J.  A.  Sydenatrieker,  cashier  of  the  First  National  Bank  of 
Marlinton,  to  pay  for  four  interests  in  one  of  the  tracts  and 
five  in  the  other,  and  the  money  was  so  applied.  A  check  for 
$400.00  drawn  September  30,  1913,  by  Yeager  and  payable 
to  him  out  of  Flynn 's  account,  was  applied  on  the  I>eBn  land 
purchase  money.  Another  for  $318.00  drawn  by  Plynn, 
Trustee,  payable  to  Yeager  and  dated,  September  21,  1914, 
was  so  applied.  One  for  $100.00  drawn  by  Flynn,  payable 
to  the  cashier  and  dated,  April  4,  1916,  was  applied  on  a  pur- 
chase money  note  owned  by  Mrs.  Nancy  R.  Dean.  The  pur- 
chase money  notes  were  executed  by  Yeager  and  the  convey- 
ances made  to  him.  Admitting  these  payments  or  advance- 
ments by  Flynn,  he  claims  they  were  loans  made  to  him,  with 
which  to  make  payments  on  his  own  purchases.  To  sustain 
him  in  this  contention,  he  produces  two  witnesses,  Geo.  M. 
Sutton  and  William  Bruffey,  who  say  they  heard  conversa- 
tions between  Flynn  and  Yeager,  concerning  the  purchase  of 
the  Dean  lands,  in  which  the  former  encouraged  the  latter  to 
buy  them  and  told  him  that,  if  he  should  need  money  for  the 
purpose,  he  knew  where  to  get  it,  meaning  that  he,  Plynn, 
would  furnish  it.  Admitting  the  possibUity  of  conversations 
between  them,  heard  by  Sutton  and  Bruffey,  Flynn  denies 
that  they  ever  heard  him  agree  or  offer  to  advance  money 
for  any  purchase  by  Yeager  on  his  own  behalf,  and  says  ho 
was  unable  to  furnish  more  money  than  was  needed  for  his 
own  purposes.  Three  of  the  Deans  say  they  understood 
from  Yeager  that  he  was  buying  the  land  for  Flynn  or  the 
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Flynn  Lumber  Company.  John  P.  Clark,  billing  clerk  for 
the  Spice  Run  Lumber  Co.,  testified  that  Yeager  had  told  him 
he  was  buying  the  lands  for  Flynn,  or  the  company,  and  tak- 
ing the  title  in  his  own  name,  on  account  of  the  number  of 
the  interests  to  be  acquired  and  the  probability  that  he  could 
obtain  them  at  lower  prices  in  that  way.  The  uncontro- 
verted  facts  and  circumstances  the  trial  court  may  have  in- 
voked in  the  determination  of  this  conflict  iu  the  oral  evi- 
dence, against  the  defendant,  are  amply  sufScient.  It  is  im- 
probable that  the  plaintiffs,  in  buying  up  and  consolidating 
numerous  tracts  of  timber  and  building  an  expensive  railroad 
tor  access  to  it,  were  willing  to  finance  their  agent  in  the  ac- 
quisition of  a  part  of  the  timber  for  his  own  account.  It  ia 
unlikely  that  they  would  want  to  give  their  agent  the  benefit 
of  the  enterprise.  Such  undertakings  require  large  amounts 
of  money  and  all  the  circumstances  tend  to  prove  the  plain- 
tiffs had  no  more  money  than  they  needed.  The  corres- 
pondence and  memoranda  concerning  the  Dean  lands  bear  no 
evidence  of  a  loan  transaction.  On  the  contrary,  they  are 
perfectly  consistent  with  the  theory  of  the  trust  relation  as- 
serted by  the  bill.  As  Yeager  was  acting  for  the  plaintiffs, 
as  their  agent,  their  correspondence  ought  to  be  taken,  in  the 
absence  of  anything  to  the  contrary  appearing  in  it,  as  relat- 
ing to  agency  transactions.  Nowhere  in  any  of  it  is  there 
an  intimation  that  the  Dean  lands  were  bought  in  an  in- 
dividual capacity.  The  only  circumstances  that  could  be 
treated  as  evidence  of  it  are  the  taking  of  the  title  in  the 
name  of  the  agent  and  execution  of  his  own  notes  for  pur- 
chase money.  But  these  are  negatived  by  large  payments 
of  the  notes  by  the  principal.  Yeager  made  some  payments 
on  the  land  out  of  his  own  funds,  but  not  until  after  he  had 
induced  Plynn  to  buy  timber  in  that  section,  with  intent  to 
extend  his  railroad  to  it.  He  was  working  for  Plynn  in 
June,  1913.  He  took  a  conveyance  of  two  interests  in  the 
Dean  lands  from  Sutton,  July  18,  1913.  This  was  his  first 
purchase.  Before  and  after  that  date,  he  treated  the  pur- 
chase as  having  been  made  on  behalf  of  his  principal.  For 
these  two  interests,  he  seems  to  have  paid  about  $350.00,  and, 
after  that,  Plynn  began  paying  his  notes  for  other  interests. 
89  w.  v«. 
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In  addition  to  what  he  paid  Sutton,  he  seems  to  have  paid 
abont  $1,100.00  or  $1,200.00  more.  This  has  not  been  re- 
funded, but  failure  to  refund  it  may  be  attributed  to  two 
causes.  Yeager  never  tendered  a  conveyance  nor  80i^;ht  re- 
imbursement as  to  his  outlay.  Before  all  of  the  purchase 
money  was  paid,  financial  embarrassment  overtook  the  Spice 
Run  Lumber  Co.  and  Flynn,  by  reason  of  conditions  grow- 
ing out  of  the  war.  When  this  was  overcome,  Yeager  at- 
tHupted  to  repudiate  his  trust.  Payments  of  purchase  money 
by  Yeager  are  not  conclusive  in  his  favor.  The  right  of  an 
agent  to  advance  money  for  his  principal,  in  the  execution 
of  his  agency,  and  to  be  reimbursed,  is  incontrovertible.  Buff- 
ner  v.  Hewitt,  7  W.  Va.,  585 ;  Mechem,  Agency,  sec.  1600  et 
seq. 

Having  carefully  considered  the  evidence,  facts  and  cir- 
cumstances, we  are  of  the  opinion  that  the  findings  of  the 
trial  court,  as  to  the  relation  between  the  parties  and  the 
status  of  the  land  and  timber  in  controversy,  cannot  be  dis- 
turbed and  ought  not  to  be ;  wherefore  the  decree  complained 
of  wiU  be  affirmed. 

Affirmed, 


CHARLESTON. 

N.  R.  SuAHP  et  als.  v.  Qraitville  Campbell. 
Submitted  November  8,  1921.     Decided  November  15,  1921. 

1.  Appeal  asd  EBROB—Trial    Court's   Finding  Based  Upon  Stigl- 

cient  EjAdence  Will  not  be  Disturbed. 

The  finding  ot  a  trial  court  that  a  sale  of  personal  property, 
evidenced  by  a  written  contract  Incomplete  and  uncertain  as  to 
time  of  payment,  was  absolute  and  not  conditional,  and  made 
upon  credit,  tboogh  not  upon  time,  supported  by  conduct  ot 
the  parties  and  other  tacts  and  ctrcunvtances  tending  to 
prove  its  correctness,  cannot  be  disturbed  by  tbe  appellate 
court,     (p.  629). 

2.  Sales — Where    Seller  Hat   Done   all    the    Contract   Reqwiret, 

Title  Patses  Whellter  Pavment  Hat  Been  ifode  or  Not. 
It  the  vendor  ot  personal  property  has  done  all  that  execu- 
tion ot  tbe  contract  requires      him  to  do,  the  title  passes, 
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whether  payment  has  been  mftde  or  not,  unleee  the  contract 
proTldee  otherwise  In  ezpreea  terms  or  by  necessary  Implica- 
tion   (p.  530). 

3.  SAMiK-Kl0ft(/«J  Stoppage  in  Tnmait%  Doet  Not  ReQuire  Bwyer 

to  Enter  into  New  Contract  While  WTonof»l  Stoppage  Con- 
stitutes Breach  by  Belter. 

A  rtf  htfut  stoppage  of  goods  in  transitti  does  not  work  a  re- 
Boisslon  ol  the  contract  of  sale,  no;  require  the  vendee  to  enter 
Into  any  new  or  dtfferent  contract,  In  order  to  obtah  the 
Eoods,  except  in  respect  of  the  matter  of  payment.  It  merely 
restores  the  Kller's  lien  relinquished  by  the  shipment,  and. 
If  the  vendee  promptly  tenders  payment,  the  vendor  must  ac- 
cept  It  and  deliver  the  goods,  and  his  refusal  to  do  so  renders 
him  UaMe  for  a  breach  of  his  contract.  A  wrongful  stoppage 
In  Iraniitv  amounts  to  no  more  than  a  breach  of  the  contract 
by  the  vendor,     (p.  G29). 

4.  Same — Stoppage  in  Transit  Does  Not  Besoind  Executory  Con- 

tract or  Believe  Seller  on  Bui/efi  Prompt  Tender  of  Pay- 
ment. 

N(H-  does  the  stoppage  of  a  shipment  of  goods  under  an  exe- 
cutory contract  rescind  the  contract  or  relieve  the  vendor,  It 
the   vendee   promptly   tenders   payment,     (p.  G30). 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  N.  R.  Sharp  and  others  against  Granville  Camp- 
bell in  a  Justice's  Court,  where  plaintiffs  prevailed,  and 
upon  appeal  to  the  circuit  court  there  was  a  judgment  for 
plaintiffs,  and  defendant  brings  error. 

Affirmed. 

H.  6.  Kump,  and  Charles  C.  Scott,  for  plaintiff  in  error. 
William  W.  Walters,  for  defendants  in  error. 

POPFENBABOER,  JUDOE : 

The  sole  inquiry  arisinf^  on  this  writ  of  error  goes  to  the 
question,  whether  the  trial  court,  on  a  submission  to  it  of  is- 
sues raised  between  the  parties,  has  made  a  correct  finding 
or  one  that  cannot  be  disturbed  here,  under  the  rules  of  pro- 
cedure, the  facts  being  somewhat  dependent  upon  conflicting 
oral  evidence.  No  complaint  as  to  anything  else  is  found  in 
the  petition  or  the  brief  filed  for  the  plaintiff  in  error. 

The  action  commenced  in  a  justice's  court,  where  the  plain- 
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tiffs  prevailed,  and  tried  again  in  the  eireuit  eonrt,  on  an 
appeal,  with  a  like  result,  except  as  to  the  amount  of  the 
judgment,  was  instituted  to  recover  damages  for  non-de- 
livery of  100  bushels  of  potatoes,  sold  by  the  defendant  to 
the  plaintiffs,  at  $3.50  per  bushel,  in  Randolph  County,  and 
to  be  shipped  to  Clarksburg  in  Harrison  County,  They  were 
shipped  under  a  bill  of  lading  which  does  not  appear  in  the 
record,  but  it  seems  to  be  conceded  that  they  were  consigned 
to  the  vendees,  on  the  one  hand,  and,  on  the  other,  that  the 
consignees  were  to  pay  the  freight.  The  breach  of  contract, 
if  any,  occurred  at  Clarksburg,  after  arrival  of  the  shipment. 
After  delivery  of  the  potatoes  to  the  carrier,  the  vendor  un- 
dertook to  notify  the  vendees,  the  Country  Produce  Com- 
pany, of  the  shipment,  by  telephone,  but  was  unable  to  locate 
them.  Fearing  something  wrong,  he  went  to  Clarksburg,  be- 
fore it  arrived,  forbade  delivery  by  the  carrier,  and,  through 
the  agent  by  whom  the  purchase  had  been  made,  succeeded  in 
finding  Sharp,  one  member  of  the  firm.  The  firm  had  no 
conspicuous  place  of  business  in  the  city.  It  conducted  its 
business  in  the  basement  of  Sharp's  residence  situated  in  a 
suburban  section.  Still  uneasy  and  fearful,  in  view  of  these 
facts,  the  vendor  tried  to  induce  Sharp  to  pay  for  the  po- 
tatoes in  advance  of  their  arrival.  Sharp  offered  to  pay 
$100.00  on  thera  and  give  his  post-dated  check  for  the  bal- 
ance. This  offer  was  declined  and  the  parties  concluded  to 
await  arrival  of  the  shipment.  On  the  day  of  its  arrival, 
or  soon  afterward,  the  vendor  again  appeared  early  in  the 
forenoon,  and,  again  through  the  agent,  located  Sharp  and 
apprised  him  of  the  arrival  and  insisted  upon  acceptance  of 
the  potatoes  and  payment.  Sharp  told  him  he  would  be 
unable  to  do  so,  before  2  o'clock  P.  M.  or  about  that  time, 
because  he  was  otherwise  engaged.  Campbell  waited  at  the 
Court  House,  until  a  few  minutes  after  2  o'clock,  and,  Sharp 
not  having  arrived,  sold  the  potatoes  to  Shingleton  Brothers, 
at  $4.00  per  bushel,  less  the  freight.  If  the  testimony  of 
Sharp  and  his  brother  is  ti'ue,  they  were  at  the  railway  sta- 
tion before  2  o'clock,  with  a  truck  driven  by  the  latter,  to 
take  possession  of  the  potatoes,  and  the  former  had  provided 
himself  with  $400.00  in  cash  with  which  to  pay  for  them. 
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Not  finding  Campbell  there,  Sharp  went  to  the  Court  House, 
seeking  him,  and  arrived  soon  fifter  be  had  left  for  the  sta- 
tion. On  his  return  to  the  station,  he  found  Campbell  there, 
paying  the  freight,  claiming  a  breach  of  the  contract  by  the 
vendeeH  and  ordering  delivery  of  the  potatoes  to  Shingleton 
Brothers  from  whom  he  had  had  an  offer  of  purchase,  before 
the  shipment  arrived.  Sharp  pTotested  gainst  the  delivery 
to  Shingleton  Brothers,  and  says  he  produced  the  money  and 
tendered  payment,  and  the  court  could  have  found  that  the 
time  of  the  tender,  if  made  as  Sharp  says  it  was,  without 
contradiction,  was  prior  to  the  delivery. 

There  was  a  written,  but  very  informal,  contract  between 
the  parties,  in  pursuance  of  which  the  shipment  was  made. 
A)i  to  time  of  payment  it  is  silent,  unless  the  incomplete 
phrase,  "which  due  arrival,"  at  the  conclusion  of  it,  can  be 
deemed  to  have  been  intended  for  application  to  such  time. 
Whether  it  was  or  not  is  a  question  of  fact,  the  trial  court 
has  passed  upon.  If  it  found  that  the  sale  was  made  on 
credit,  but  not  on  time,  that  is,  that  delivery  was  to  be  made 
in  advance  of  payment,  but  payment  to  be  made  immediately 
afterward,  its  finding  canoot  be  disturbed.  Likely  the  bill 
of  lading  evidenced  shipment  to  the  vendees,  for  the  vendor 
deemed  it  necessary  to  stop  the  potatoes  in  transitu.  If  he 
had  cons^ned  them  to  himself,  to  be  delivered  to  the  ven- 
dees, pursuant  to  an  assignment  of  the  bill  of  lading,  stop- 
page in  transitu  would  have  been  unnecessary,  for,  in  that 
case,  delivery  could  not  have  been  made  without  his  consent. 
The  vendor  must  have  thought  he  had  authorized  delivery  in 
advance  of  payment,  else  he  would  not  have  deemed  it  neces- 
sary to  forbid  it. 

If  the  contract  was  one  of  sale  on  such  credit,  as  the  court 
could  have  found  it  was,  and  not  a  conditional  sale,  what 
afterwards  transpired  between  the  parties  did  not  change  it. 
There  was  no  consideration  for  any  alteration  of  it,  and  the 
seller's  exercise  of  his  right  of  stoppage  in  transitu,  if  any, 
and  the  court  could  have  found  there  was  no  justification  for 
it,  because  there  is  no  proof  of  insolvency,  did  not  effect  any 
alteration  thereof.  It  merely  restored  constructive  posses- 
sion with  a  lien  to  secure  payment*  of  the  purchase  money. 
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Gibson  v.  Carruthers,  8  M.  &  W.  321,  338 ;  Morris  v.  Shryock, 
50  Miss.  590;  Newhall  v.  Vargas,  13  Me.  93;  Mechem,  Sales, 
sec.  1526.  It  did  not  work  a  rescission  of  the  contract  of 
sale  and  render  it  necessary  for  the  vendees  to  enter  into  a 
new  one  od  different  terms,  in  order  to  obtain  the  potatoes. 
Cross  V.  M'Donnell,  44  N.  T.  661;  Bucker  v.  Donovan,  13 
Kan.  251;  Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307  j  Rogers 
V.  Tkomas,  20  Conn.  53 ;  Jordan  v,  James,  5  Ohio  88 ;  Mechem, 
Sales,  sec.  1612.  If  they  came  prepared  and  willii^  to  pay 
and  offering  to  do  so,  while  the  goods  were  still  actually  or 
constructively  in  the  possession  of  the  vendor,  he  was  bound 
to  accept  the  money  and  deliver  the  goods  to  them,  or  make 
himself  liable  for  damages  by  his  refusal  to  do  so,  even  though 
he  had  rightfully  stopped  the  shipment,  unless  there  was  un- 
rea.sonable  delay  in  the  offer  of  payment,  and  there  was  none. 

If  is  equally  manifest  that  the  court  could  rightfully  have 
found  that  the  title  to  the  potatoes  passed  by  diilivery  thereof 
to  the  carrier  for  shipment  to  the  vendees.  The  vendor  says 
they  were  to  be  taken  upon  the  weight  as  given  by  him.  If 
that  be  true,  nothing  remained  to  be  done  by  him,  in  execu- 
tion of  his  contract,  after  he  had  delivered  the  goods  to  the 
carrier,  under  a  consignment  to  the  vendees.  Under  sucfa 
circumstances,  the  title  passes,  in  the  absence  of  an  express 
.stipulation  to  the  contrary.  Acme  Food  Co.  v.  Older,  64  W. 
Va.  255,  268;  Buskirk  v.  Peck,  57  W.  Va.  360;  Morgan  v. 
King.  28  W.  Va.  1 ;  Hood  v.  Block.  29  W.  Va.  244. 

Even,  if  the  sale  was  executory  and  conditioned  upon- pay- 
ment before  delivery,  so  as  to  preclude  passage  of  the  title, 
the  vendor's  power  to  stop  his  own  goods  in  transitu  did  not 
relieve  him  from  his  contract,  nor  change  its  terms,  unless  the 
vendees  were  insolvent  or  refused  performance.  Pattison 
v.  Coiilton.  33  Ind.  240;  Mechem,  Sales,  sees.  1614  to  1617. 
And  the  court  could  have  found,  upon  the  evidence,  that 
there  was  no  insolvency,  nor  any  refusal  to  pay  within  the 
time  allowed  by  the  terms  of  the  contract.  On  the  first  in- 
terview between  the  vendor  and  one  of  the  vendees,  the  latter 
avowed  his  eagerness  and  ability  to  take  and  pay  for  the 
goods,  on  arrival.  After  arrival,  he  came  with  the  money 
and   offered  payment  on  the  day  of  the  demand  therefor. 
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The  vendor's  nervousness  over  the  situation  imposed  no  new 
obligation  or  duty  upon  the  vendees,  nor  were  tbey  bound  to 
respect  bis  mere  convenience.  There  was  no  occasion  for  his 
great  haste,  in  reselling.  He  bad  a  standing  offer  from 
Shingleton  Brothers  and  could  safely  have  waited  until  3 
o'clock  or  even  4  o'clock,  and  then  resold  and  caught  the  train 
by  which  he  desired  to  go  home.  Besides,  his  assemblii^  of 
witness  to  the  time  of  his  leaving  the  Court  House,  the 
slightness  of  his  allowance  of  time  after  2  o'clock,  the' haste 
with  which  he  resold,  his  refusal  to  deliver  on  tender  of  the 
money,  while  the  ftoods  were  still  within  bis  power,  and  other 
circumstances  strongly  tend  to  prove  lack  of  good  faith  and 
an  ulterior  motive  on  his  part. 

Subsequent  insolvency  of  Sharp,  one  of  the  vendees,  is  not 
shown  in  the  record.  We  cannot  take  it  from  the  brief  filed, 
if  it  is  material,  and  we  express  no  opinion  as  to  whether  it  is 
or  not. 

Perceiving  no  error  in  the  judgment,  we  will  affirm  it. 

Affirmed. 


CHARLESTON. 

Pearl  G.  Malcolm  et  al.  v.  Caroline  H,  Tallet. 
Submitted  October  4,  1921.       Decided  November  15,  1921. 

1.  Appeal  and  Ekbok— Trial  Court's  Fnding  on  Conflicting  Evi- 

dence Buatained. 

Sustained  by  facts  and  circumstances  making  probabllH)' 
of  Its  correctness  so  strong  that  the  contrary  thereof  cannot 
reasonably  be  supposed,  the  Bndlng  of  a  trial  court,  upon  an 
Issue  as  to  which  the  oral  evidence  la  fti  Irreconcilable  con- 
flict, will  not  be  disturbed  by  the  appellate  court,     (p.  534). 

2.  Witnesses — Orantor  is    Competent   to    Testify    to   Agreement 

vHth  Orantee  and  Her  Deceased  Husband,   Who  Paid   the 

Purchase  Moneji- 

In  a  suit  against  the  grantee  In  a  deed,  tor  correction  of 
an  error  therein,  the  grantor  ts  competent  to  testify  to  the 
agreement  with   the  grantee   and   her  deceased    husband,   In 
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pnrauance  of  which  the  deed  was  made,  notwithHtandluK  pay- 
ment of  the  purchase  money  by  the  husband  and  bis  partlci- 
pitlon  in  the  transaction,     (p.  Ei34). 

3.  Retobmation  of  Insthvuents — In  Bull  to  Reform.  Deed,  PUtin- 

US  Will  Xot  be  Denied  Relief  for  Merely  Conitructive  Frattd 

in  Stating  the  Quantity. 

If,  in  such  suit,  It  Is  ascertained  and  determined  tli«t,  by 
mutual  mistake  In  the  execution,  delivery  and  acceptance  of 
such  deed,  land  was  Included,  which  the  vendors  did  not  intend 
to  sell  nor  the  vendee  to  buy.  relief  will  not  be  denied  the 
plaintiffs  because  tbe  bill  or  the  evidence  dlBcloses  an  actual 
or  possible  liability  on  the  part  of  tbe  vendors  In  favor  ot  the 
vendee,  tor  compensation  for  Injury  occasioned  by  a  false 
representation  as  to  tbe  quantity  ot  tbe  land  actually  sold  and 
intended  to  be  conveyed,  amountiliK  to  a  merely  constructive 
fraud,     (p.  534). 

4.  Eqvviy— In  Favor  of  Defendant  Calling  for  Denial  of  Relief 

to  Plaintiff.  Upon  His  Failure  to  Accord  U,  m*it  Be  Em- 

braced  in  the  Particular  Cause  of  Action. 

An  equity  In  favor  of  the  defendant,  calling  for  denial  of 
relief  to  tbe  plaintiff,  on  his  faflure  to  accord  tt,  must  be  em- 
braced In  and  a  part  of  the  particular  cause  of  action  con- 
stituting the  basis  of  the  relief  to  which  the  plaintff  is  condi- 
tionally entitled,  not  one  arising  out  of  «  different  or  collateral 
cause  of  action,  even  though  both  causes  of  action  emanated 
from  Ihe  same  transaction,     (p.  534). 

Appeal  from  Circuit  Court,  Cabell  County. 
Suit  by  Pearl  O.  Malcolm  and  others  against  Caroline  H. 
Talley.  and  from  the  decree  therein,  the  defendant  appeals. 

A^rmed. 

Wm.  R.  Thompson,  for  appellant. 
W.  ir.  Smith,  for  appellees. 

FOPPENBAKGER,  Jl'DGB : 

By  way  of  reformation  of  a  deed  conveying:  a  city  lot,  upon 
the  theory  of  a  mutual  mistake  in  the  execution  thereof,  the 
appellants  were  required  by  the  decree  now  under  review,  to 
reeonvey  to  the  prantors  a  strip  ot  land  one  and  one-half  feet 
wide  and  200  feet  long,  and  they  complain  of  it. 

The  facts  as  alleired  in  the  bill  and  found  by  the  court  are 
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substantially  as  follows:  For  and  in  consideration  of  $7,- 
200.00  paid  in  cash,  the  plaintiffs  conveyed  to  the  defendant 
a  city  lot  on  which  there  was  a  brick  dwelling  house,  de- 
scribing it  as  beinj;  Lot  No,  20  of  Block  No,  14  and  the 
westerly  two  and  one-half  feet  of  Lot  No.  19  of  Block  No.  14, 
fronting  together  32i^  feet,  on  Fifth  Avenue  of  the  City  of 
Huntington.  What  the  parties  had  actually  agreed  upon 
was  a  sale  and  conveyance  of  the  lot  in  accordance  with 
monuments  which  made  the  frontage  only  31  feet.  The  de- 
termining monument  was  the  center  of  a  concrete  walk  be- 
tween the  house  sold  and  another  retained  by  the  grantors,  to 
be  used  by  both  owners  for  access  to  the  basements  and  back 
yards  of  their  houses.  Under  the  impression  that  the  eon- 
tractors,  in  constructiTig  the  two  houses,  had  so  placed  them 
that  a  line  drawn  along  the  center  of  the  walk  would  put  two 
and  one-half  feet  of  Lot  No.  19  into  Lot  No.  20,  the  vendors 
informed  the  vendee  that  the  ground  they  were  selling  would 
be  limited  and  bounded  on  the  East  by  a  line  drawn  along  the 
center  of  the  walk  and  extended  to  the  avenue  and  the  alley 
in  the  rear,  and  that,  as  so  sold,  the  property  would  include 
Lot  No.  20  and  two  and  a  half  feet  of  Lot  No.  19.  The 
deed  was  executed  and  delivered  in  exchange  for  the  pur- 
chase money,  upon  that  theory  and  with  that  understanding. 
It  was  soon  discovered,  however,  that  the  contractor  had  not 
located  the  buildings  as  directed,  that  the  line  agreed  upon 
would  take  only  one  foot  out  of  Lot  No.  19,  and  that  the  deed 
had  passed  all  of  the  walk  between  the  two  houses  and  car- 
ried land  right  up  to  the  wall  of  the  house  on  Lot  No.  19  and 
under  the  eaves  thereof  and  portions  of  the  chimneys  built 
partly  on  the  outside  of  the  wall.  Refusal  on  the  part  of 
the  grantee,  to  reconvey  the  portion  of  Lot  No.  19,  not  sold 
nor  intended  to  be  conveyed,  was  followed  by  this  suit  for 
reformation  of  the  deed. 

There  was  no  actual  fraud  on  the  part  of  the  vendors,  in 
the  transaction,  but,  on  well  settled  principles,  their  false 
representation,  if  prejudicial  to  the  vendee,  amounted  to  a 
fraud  in  law,  for  they  could  not  rightfully  make  it  without 
knowledge  as  to  its  correctness,  and  having  so  made  it,  the 
vendee  is  entitled  to  compensation  for  the  injury  occasioned 
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thereby,  if  it  was  of  snch  character  as  entitled  her  to  rely 
upon  it  as  an  inducement  to  the  purchase  and  she  did  so. 
Crislip  V.  Cain,  19  W.  Va,,  438.  Hence,  it  constitutes  no  ob- 
stacle to  right  in  the  vendors  to  have  reformation  of  the  deed 
so  as  to  correct  the  mistake  in  it,  even  though,  treated  as  a 
false  representation  as  to  the  area  of  the  land,  it  may  con- 
stitute the  basis  of  a  cause  of  action  on  the  part  of  the  vendee. 

The  evidence  is  highly  conflicting  as  to  -whether  the  center 
of  the  walk  was  agreed  upon  as  the  line,  but  we  are  of  the 
opinion  that  neither  the  vendors  nor  the  vendee  could  have 
intended  the  consequences  resulting  from  the  deed  as  exe- 
cuted and  delivered.  The  vendee,  her  husband  and  her 
daughter  all  inspected  the  property  before  tlie  contract  was 
made  or  the  deed  delivered.  It  is  highly  improbable  that 
they  thought  they  were  buying  the  projection  and  chimneys 
of  the  adjoining  house  and  cutting  off  access  to  its  basement 
and  back  yard.  Mrs.  Malcolm  testified  that  she  had  taken 
them  to  the  walk  and  pointed  it  out  as  the  limit  of  their 
purchase.  While  they  deny  this  strenuously,  they  saw  the 
relation  and  arrangement  of  the  two  bouses,  and  it  cannot  well 
be  supposed  or  even  imagined  that  they  thought,  in  dealing 
for  one  bouse,  they  were  seriously  impairing  another  and 
actually  buying  part  of  it. 

The  evidence  of  Mrs.  Malcoln,  upon  which  this  finding  is 
based,  is  objected  to  as  being  testimony  to  a  personal  tran- 
saction between  her  and  a  deceased  person,  the  husband  of 
Mrs.  Talley,  who  took  the  contract  of  purchase,  paid  the  pur- 
chase money  and  caused  the  deed  to  be  made  to  his  wife  and 
is  now  dead.  This  objection  is  obviously  untenable,  because 
neither  of  the  parties  to  this  controversy  claims  title  under 
the  deceased  husband.  Mrs.  Talley  claims  under  her  deed 
and  by  purchase  from  Mrs.  Malcolm.  The  husband's  pay- 
ment of  the  purchase  money  was  a  gift  of  money  to  her,  which 
is  in  no  way  involved,  i 

Our  conclusion  as  to  what  was  actually  sold  and  intended 
to  be  conveyed,  and  the  existence  of  a  mistake  in  the  deed, 
would  afSrm  the  decree,  but  for  the  s\^estion  that  reforma- 
tion cannot  be  had  except  upon  condition  of  payment  by 
the  plaintiffs,  of  compensation  for  the  foot  and  a  half  of 

89  W.  Vb. 
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ground  falsely  represented  as  beiog  included  in  the  land 
actually  sold.  That  cause  of  action,  if  it  exists,  has  not  beeu 
asserted  in  this  suit  by  any  pleading  of  any  kind.  The 
only  issues  nmde  by  any  of  the  pleadings  pertain  to  the  ex- 
istence of  the  mistake  and  mutuality  thereof.  Some  of  the 
evidence  adduced  goes  beyond  them  and  tends  to  prove  right 
of  compensation  in  the  vendee,  but  she  has  not  asked  it  nor 
sought  it  in  any  way.  As  it  and  the  cause  of  action  set  np 
in  the  bill  grew  out  of  the  same  transaction,  no  doubt  it  could 
have  been  set  up  by  way  of  a  demand  for  cross-relief. 

But  it  is  not  such  an  equity  as  bars  relief  to  the  plaintiffs, 
conditionally,  under  the  well  known  maxim  invoked,  which 
does  not  extend  to  every  case  in  which  a  defendant  may  have 
relief  by  a  cross-bill.  Its  applicability  depends  upon  the 
character  of  the  defendant's  equity  or  legal  right  which  must 
in  some  form  amount  to  a  charge  upon,  or  equity  against,  the 
particular  demand  set  up  in  the  bill,  or  a  covenant  or  condi- 
tion limiting  it.  If  a  mortgagor  wants  to  redeem,  or  to 
cancel  the  mortgage,  he  must  pay  the  mortgage  debt,  the 
right  to  which  is  embodied  right  in  the  instrument  from  which 
he  seeks  to  be  relieved.  A  taxpayer  seeking  to  enjoin  a  tax, 
part  of  which  is  valid  and  part  invalid,  must  pay  the  valid 
part.  A  creditor  seeking  reformation  of  a  deed  of  trust  or 
mortgage  to  secure  his  debt,  by  inclusion  of  property  inad- 
vertently omitted,  must  pay  back  or  credit  on  the  debt  usur- 
ious interest  he  has  received,  because  the  right  to  such  pay- 
ment or  credit  is  inevitably  involved  in  the  ascertainment  of 
the  amount  of  the  debt  soi^ht  to  be  made  a  lien  on  the  omitted 
property  by  reformation.  An  owner  of  land  seeking  can- 
cellation of  a  void  tax  deed  must  offer  to  reimburse  the  pur- 
chaser for  the  purchase  money  and  taxes  paid  by  him,  be- 
cause the  statute  governing  the  subject  makes  such  offer  a 
condition  of  the  relief  sought.  A  plaintiff  seekii^  an  ac- 
counting in  equity  must  allow  all  mutual  credits  shown  to  be 
due  the  defendant.  In  a  bill  by  which  the  plaintiff  seeks  an 
interest  in  property  the  legal  title  or  possession  of  which 
is  held  by  the  defendant,  on  the  theory  of  a  trust  in  his  favor, 
must  pay  all  proper  charges  against  the  interest  he  seeks  to 
obtain.  In  all  of  these  instances  of  the  application  of  the 
89  w.  v«. 
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maxim  and  every  other  in  which  it  has  Been  properly  applied, 
the  defendant's  right,  whether  legal  or  equitable,  is  part  and 
parcel  of  the  specific  cause  of  action  asserted  by  the  plaintiff 
or  necessarily  involved  in  it.  Upon  analysis,  they  are  all 
found  to  he  inseparable  or  reciprocal  rights  embodied  in  the 
same  cause  of  action,  not  rights  involved  in  separate  or  clearly 
separable  causes  of  action- 
Defining  this  rule,  Vice-Chaneellor  Wigram  said  in  Han- 
son V.  Keating,  4  Hare.  1,  "It  decides  in  the  al»tract  that  the 
Court  giving  the  Plaintiff  the  relief  to  which  he  is  entitled 
will  do  so  only  upon  the  terms  of  his  submitting  to  give  the 
Defendant  such  corresponding  rights  (if  any)  as  he  also  may 
be  entitled  to  in  respect  of  the  subject  matter  of  the  suit." 
IlluKtrating  it,  he  observed:  "If,  for  example,  a  Plaintiff 
seeks  an  account  against  the  Defendant,  the  Court  will  re- 
quire the  Plaintiff  to  do  equity  by  submitting  himself  to  ac- 
count in  the  same  matter  in  which  he  asks  an  account;  the 
reason  of  which  is  that  the  Court  does  not  take  accounts  par- 
tially, and  perhaps  ineffectually,  but  requires  that  the  whole 
subject  be,  once  for  all,  settled  between  the  parties.  It  is 
only  (I  may  observe  as  a  general  rule)  to  the  one  matter 
which  is  the  subject  of  a  given  suit  that  the  rule  applies,  and 
not  to  distinct  matters  pending  between  the  same  parties." 
Later  in  his  opinion,  he  cites  Agabeg  v.  Eartwell  and  Colvin 
V.  Hartwell,  5  CI.  &  Fin.  484,  (House  of  Lords),  as  holding 
that  relief  cannot  be  denied  the  plaintiff,  because  it  appears 
that  the  defendant  is  entitled  to  a  set-off  which  he  may  re- 
cover in  another  action.  This  is  his  clear  and  concise  analy- 
sis of  that  ease':  "The  Vice-Ohaneellor  of  England  and  Lord 
Brougham,  on  appeal  upon  the  general  ground  that  he  who 
would  have  equity  must  do  equity,  required  the  Plaintiff  in 
the  latter  cause  to  submit  to  an  account  of  certain  monies  he 
had  in  his  hands,  in  which  the  Defendants  claimed  an  inter- 
est, as  the  price  of  a  decree  for  an  account  against  the  de- 
fendants ;  there  being  no  necessary  connection  between  the 
two  accounts.  This  decree,  therefore,  went  to  the  House  of 
Lords  under  every  circumstance  of  disadvantage.  The  House 
of  Lords  investigated  the  case  with  a  view  to  the  question 
whether  the  defendants  were  entitled  to  have  the  two  ac- 
es w.  v«. 
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coutitH  bleiiileil ;  and  being  of  the  opinion  that  the  defendants 
had  no  sueh  equity,  the  decree  was  reversed."  The  rule 
■was  interpreted  in  accordance  with  the  view  above  expressed 
and  here  asserted,  in  Gibson  v.  Goldsmid,  5  DeG.  M.  &  G.  757, 
holding,  as  stated  in  the  headnotes,  that  "The  rule  that  he 
who  seeks  equity  must  do  equity,  is  restricted  to  an  equity 
in  respect  of  the  subject  matter  of  the  suit.  Where  there- 
fore in  a  deed  of  dis.solution  of  partnership,  one  partner  as- 
signed certain  foreign  shares  (which  were  recited  to  be  trans- 
ferable, as  it  was  believed,  by  delivery),  and  covenanted 
for  further  assurance ;  and  the  other  partner  covenanted  to 
indemnify  the  former  against  certain  liabilities ;  and  it  after- 
wards appeared  that  the  shares  were  not  transferable  by  de- 
livery, but  required  a  formal  act  to  complete  the  assignment : 
Held,  in  a  specific  performance  suit  instituted  by  the  as- 
signee of  the  shares,  that  he  was  entitled  to  have  the  assign- 
ment complete,  although  there  might  in  the  meantime 
have  been  on  his  part  a  failure  to  perform  the  covenant  of 
indemnity. ' ' 

Nothing  inconsistent  with  this  interpretation  of  the  rule 
has  been  found  in  any  of  the  hundreds  of  American  de- 
cisions involving  the  principle.  The  following  text  from 
Corpus  Juris,  p.  174,  based  upon  a  great  many  of  them,  is 
well  expressed  and  perfectly  harmonizes  with  it;  "The 
maxim  requires  that  any  person  seeking  the  aid  of  equity 
shall  have  accorded,  shall  offer  to  accord,  or  will  be  required 
to  accord,  to  the  other  party  all  the  equitable  rights  to 
■which  the  other  is  entitled  in  respect  to  the  subject  matter. 
Belief  inconsistent  with  the  equities  of  the  adverse  party  will 
be  denied,  and  where  the  granting  of  relief  raises  equitable 
rights  in  favor  of  the  defendant,  the  according  of  such  rights 
will  be  imposed  as  a  condition  of  granting  the  relief."  Mark 
the  limitation  of  the  reciprocal  equities  so  protected,  to  "the 
subject  matter."  That  means  the  cause  of  action  set  up 
in  the  bill,  not  every  cause  of  action  arising  out  of  the  tran- 
saction or  circumstances  giving  birth  to  it.  The  protected 
equities  of  the  defendant  must  be  embodied  in  that  cause  of 
action,  or  grow  out  of  it,  in  some  form.  Merely  collateral 
relationship  to  it,  of  another  distinct  cause  of  action  arisii^ 
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out  of  the  same  transaction,  does  not  snfBce,  as  precedents 
above  referred  to  clearly  disclose. 

The  cause  of  action  set  up  in  the  bill  in  this  cause  is  r^ht 
to  reformation  of  the  deed  so  as  to  exclude  part  of  the  land 
conveyed  by  it,  but  not  sold  nor  intended  to  be  sold.  If  the 
defendant  has  a  cause  of  action  against  the  plaintiff,  it  ia 
for  compensation  for  injury  by  wrongful  inducement  to  pay 
more  money  for  what  she  did  buy,  than  it  was  worth  or  than 
she  otherwise  would  have  paid.  This  she  could  recover  in  an 
independent  suit,  either  at  law  or  in  equity,  the  cause  of 
action  being  one  of  concurrent  jurisdiction.  These  two 
causes  are  in  no  way  dependent  upon  one  another.  If  the 
deed  had  been  correctly  drawn  and  the  false  representation 
made,  the  defendant  would  have  the  same  cause  of  action  she 
now  has,  if  any.  That  supposed  unliquidated  liability  in  her 
favor  is  not  a  lien  on  the  strip  she  never  boi^ht  and  which 
the  decree  excludes  from  the  deed.  In  no  sense,  has  she 
a  contractual  hold  upon  it,  and,  in  my  opinion,  the  maxim 
invoked  does  not  give  it.  If  she  had  spent  money  in  im- 
proving the  strip  in  ignorance  of  the  mistake  in  the  deed  and 
in  reliance  upon  its  terms,  she  might  have  an  equity  in  th« 
subject  matter  of  the  bill.  If  this  were  a  suit  for  the  pur- 
chase money,  the  compensation  she  is  entitled  to,  if  any, 
would  be  an  equity  against  the  demand  set  up,  the  subject 
matter  of  the  bill,  for  it  would  reduce  the  amount  to  be  re- 
covered. It  would  be  a  mutual  credit  upon  the  mon^  de- 
mand and,  so,  be  necessarily  included  in  that  particular 
cause  of  action. 

Under  this  interpretation  of  the  maxim,  which  is  mani- 
festly correct,  the  plaintiffs  are  not  required  to  pay  the  de- 
fendant compensation  for  the  injury  occasioned  by  the  false, 
representation,  as  a  condition  precedent  to  right  to  have  cor- 
rection of  the  mistake  in  the  deed,  even  if  we  could  see  that 
they  are  liable  for  it.  Hence,  it  is  immaterial  whether  the 
defendant's  supposed  right  appears  on  the  face  of  the  bill 
or  has  been  revealed  in  the  evidence.  Being  an  independent 
cause  of  action,  but  related  because  it  grew  out  of  the  tran- 
saction giving  rise  to  the  other,  it  probably  could  have  been 
set  up  in  this  cause,  and,  not  havii^  been  asserted,  it  may 
8»  w,  v«. 
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be  prosecuted  in  another  action,  but  it  constitutea  no  ground 
for  withholding  the  relief  to  which  the  plaintiffs  are  entitled. 

The  eases  illustrating  the  application  of  the  maxim  show 
that  the  denial  of  relief  under  it  is  necessary  to  the  protec- 
tion of  the  defendant.  In  all  of  them,  unconditional  award 
or  relief  to  the  plaintiff  would  forever  bar  right  in  the  de- 
fendant to  the  equity  due  him.  That  is  not  true  of  separ- 
able and  distinct  causes  of  action,  which  may  or  may  not  be 
set  up  by  cross-bill,  at  the  will  and  pleasure  of  the  defendant. 
If  the  principle  is  not  limited  to  the  defendant's  equity  in- 
volved in  the  plaintiff's  cause  of  action,  much  confusion  and 
even  hardship  may  be  result  from  its  application.  To 
broaden  the  scope  of  litigation  and  make  one  clear  case  of 
relief  await  determination  of  a  lot  of  collateral  controversies, 
not  even  raised  by  any  pleadings,  would  be  decidedly  in- 
equitable. 

Upon  these  principles  and  conclusions,  the  decree  com- 
plained of  ^ill  be  afSrmed. 

Affirmed. 


CHARLESTON. 

A.  D.  Fbeston  v.  Fred  Dixon,  Jr.,  et  als. 

Submitted  November  8,  1921.     Decided  November  15,  1921. 

1.  Joint  Terakcy — Where  Joint  Tenant  Redeema  From  JudicUil 
Bale,  Otheri  May  Bedeem  Tlieir  Interest  bv  Paj/ing  Proper 
Part  at  Purchaie  Price. 

A  purchase  of  the  common  property  by  one  Joint  tenant  at 
a  Judicial  sale  mode  to  satiety  a  lien  against  each  property 
lor  wtateb  all  of  the  Joint  tenants  are  bonnd,  ts  for  the  twneflt 
of  all,  and  each  may  redeem  his  Interest  tn  the  property  by 
paying  his  proper  proportion  of  the  purchase  price.     <p.  G44). 

a.  Samb— WJiere  Joint  Tenant,  on  Attignment  of  Vendofi  Lien, 
Bwes  an4  Pvrchaset  Land  Under  Eseecution,  the  Other  May 


Wliere  one  of  the  Joint  owners  of  a  tract  of  land,  subject  to  a 
veodor'B  lien  which  both  ot  ancb  owners  are  under  obligation 
89  W.  Yn. 
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to  diBcbarge,  pays  (dF  inch  Uen,  and  takes  an  ae8%ninent  of 
the  same  to  himself,  and  brings  a  suit  In  his  own  name  as 
aeslgnee  of  the  vendor  to  subject  the  wbole  of  the  common 
property  to  sale  In  satlafactiou  of  such  lien,  and  at  a  eate  de- 
creed In  such  suit  becomes  tbe  purchaser  of  sucb  property,,  he 
win  be  held  to  have  made  the  purchase  for  tbe  common  benefit, 
and  bis  co-owner  may  redeem  bis  Interest  In  such  land  by 
paying  his  proper  proportion  of  the  purchase  money,  (p. 
545). 

3.     Samk — WficJ-e  Joint  Tenant   BelU  Part  of  Common  Froperty 
Piircha»etl  at  Judicial  Sale  to  Bona  Fide  Purchaser,  Such 
Tenant  Must  Accottnt  to  Co-Owner  for  Price. 
Where  In  bucIi  case  the  Joint  tenant,  wbo  purchased  at  the 
Judicial  sale,  sells  a  part  of  such  common  property  to  a  bona 
fltl,e    purchaser   before   any    proceedtag    la    Instituted    by    the 
other  Interested  party  for  tbe  purpose  of  redeeming  his  Inter- 
eat  therein,  such  purchaser   will  be  protected,  but  such  co- 
owner  will  be  compelled  to  account  for  tbe  purchase  money 
BO  received  by   him.      (p.   B47). 

Appeal  from  Circuit  Court,  Greenbrier  County, 
Suit  by  A.  D.  Preston  against  Fred  Dixon,  Jr.,  and  others. 
Decree  for  the  defendants,  and  the  plaintiff  appeals. 

Affirmed. 
T.  N.  Read,  and  Price  tt  McWkorter.  for  appellant. 
Dillon  t&  Nuckolls,  for  appellees. 

RiTz.  President; 

Plaintiff  by  this  appeal  seeks  to  leverse  a  decree  of  the  cir- 
cuit court  of  Greenbrier  county  which  set  aside  a  sale  made 
to  him  of  certain  lands  belonging  to  the  plaintiff  and  the  de- 
fendant jointly,  and  decreed  that  the  defendant  might  have 
his  interest  in  said  lands  upon  payment  of  his  proportion  of 
the  purchase  money  paid  therefor  by  the  plaintiff. 

On  the  14th  day  of  December,  1908,  the  plaintiff  and  one 
Samuel  Dison  purchased  from  S.  T.  Hedrick  a  tract  of  225.41 
acres  of  land  lying  in  Greenbrier  county,  at  the  price  of 
$5635.25.  Of  this  sum  $2254.10  was  paid  in  cash,  and  for 
the  residue  two  notes  were  given  for  the  sum  of  $1690.57 
each,  payable  in  one  and  two  years  from  date,  with  iotereat, 
and  secured  by  a  vendor's  lien  in  the  deed  of  conv^ance  from 
Hedrick  to  Dixon  and  Preston.      At  or  about  the  same  time 
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the  parties  also  purchased  another  small  tract  of  land  lying 
near  the  above  tract  for  the  sum  of  $200.00,  all  of  which  was 
paid  ill  cash,  and  the  title  to  which  was  taken  in  the  name 
of  the  plaintiff  A.  D.  Preston,  for  the  benefit,  however,  of 
both  parties.  It  appears  that  the  purpose  of  the  parties  in 
purchasing  these  lands  was  to  operate  them  for  the  purpose 
of  manufacturing  cement,  or  else  sell  them  for  the  purpose 
of  such  operation.  Nothing  was  ever  done,  however,  in 
furtherance  of  this  purpose.  On  the  19th  of  June,  1911, 
Samuel  Dixon  conveyed  his  one-half  interest  in  the  22.'j.41 
acre  tract  of  land  to  his  son  Pred  Dixon,  Jr.,  reciting  in  said 
deed  a  consideration  of  $2500.00.  After  the  purchase  of  this 
land  by  Preston  and  Dixon  an  arrangement  was  made  with 
the  former  owner  by  which  he  remained  on  the  land  and  paid 
rent  therefor,  the  rent  being  credited  upon  the  interest  ac- 
cruing upon  the  deferred  purchase  money  notes,  and  being 
insufficient  at  any  time  to  entirely  discharge  such  interest. 
The  two  deferred  purchase  money  notes  were  not  paid  by 
Dixon  and  Preston,  and  in  the  fall  of  1916  some  corres- 
pondence was  had  between  Fred  Dixon  and  his  father  Samuel 
Dixon  on  the  one  hand,  and  Preston  on  the  other,  in  regard 
to  the  payment  of  these  notes.  It  appears  that  Preston  paid 
off  the  notes  to  Iledrick  on  the  7th  of  December,  1916,  and 
then  wrote  to  Pred  Dixon  advising  him  that  he,  Preston,  had 
been  called  upon  to  discharge  the  notes,  and  that  he  had  done 
so,  and  demanding  of  Dixon  that  he  pay  his  one-half  of  the 
amount  necessary  therefor,  and  enclosed  a  statement  show- 
ing this  amount  to  be  $2044.47,  which  included  one-half  of 
certain  taxes  paid  in  addition  to  the  one-half  of  the  deferred 
purchase  money  notes.  This  communication  was  answered 
by  Samuel  Dixon  in  which  reply  Preston  was  advised  to  draw 
a  draft  for  the  amount  upon  Fred  Dixon  through  the  Amer- 
ican National  Bank  of  Washington.  D.  C,  attaching  thereto 
the  notes  and  tax  tickets,  and  the  same  would  be  paid.  Pres- 
ton made  no  reply  to  this  letter,  nor  did  he  draw  the  draft 
as  requested,  his  excuse  being  that  he  did  not  want  to  part 
with  the  tax  tickets  and  the  paid  notes.  He  made  no  further 
effort  to  collect  the  amount  from  Fred  Dixon,  nor  did  he 
make  any  further  demand  upon  him  that  he,  pay  the  same. 
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At  the  time  Preston  paid  off  these  notes  he  took  a  deed  of 
assignment  from  the  holder  of  the  vendor's  lien  by  which  the 
same  was  transferred,  set  over,  and  assigned  to  him,  t<^ther 
with  the  notes  secured  thereby.  On  the  12th  of  February, 
1917,  Preston  then  brought  a  suit  for  the  purpose  of  enforc- 
ing the  vendor's  lien  assigned  to  him  by  the  holder  thereof, 
Hedrick,  against  the  whole  tract  of  land,  and  asked  for  a 
sale  of  the  whole  tract  of  land  in  satisfaction  of  the  lien  so 
assigned  to  him.  At  the  time  he  brought  this  suit  he  wrote 
a  letter  to  Samuel  Dixon  enclosing  a  copy  of  the  process, 
and  asked  him  to  have  it  accepted  by  his  son  Fred  Dixon. 
To  this  letter  Samuel  Dixon  replied  declining  to  accept  ser- 
vice of  process,  or  to  have  it  served  on  his  son,  and  further 
advised  that  there  was  no  necessity  for  the  institution  of  any 
suit,  and  calling  the  attention  of  Preston  to  his  former  letter 
asking  him  to  draw  a  draft  for  the  amount  through  the 
American  National  Bank  of  Washington,  D.  C,  and  again  ad- 
vising him  that  if  he  would  draw  such  draft  the  same  would 
be  paid.  Preston  paid  no  attention  to  this,  but  had  an  order 
of  publication  posted  and  published  against  Fred  Dixon, 
and  proceeded  with  the  cause.  On  the  17th  of  April,  1917, 
a  decree  was  entered  granting  the  relief  asked  for  by  the 
plaintiff.  This  decree  found  that  the  plaintiff  was  entitled 
to  recover  the  amount  of  the  vendor's  lien,  adjudicated  that 
the  same  was  a  lien  upon  the  225.41-acre  tract  of  land,  and 
decreed  said  tract  of  land  to  be  sold  in  satisfaction  of  said 
,lien,  and  further  provided  that  the  proceeds  of  such  sale 
should  be  applied :  firet,  to  the  payment  of  costs  of  suit  and 
expenses  of  sale;  second,  to  the  payment  of  plaintiff's  lien, 
with  legal  interest;  and,  third,  that  any  residue  should  be  di- 
vided equally  between  the  plaintiff  A.  D.  Preston  and  the  de- 
fendant Fred  Dixon,  Jr.  The  term  of  the  court  at  which  this 
decree  was  entered  adjourned  on  the  19th  of  April,  two  days 
after  its  entry.  The  sale  provided  for  in  the  decree  was  made 
on  the  26th  of  May,  1917,  and  at  this  sale  Preston  became 
the  purchaser  of  the  land  for  the  sum  of  $5635.25,  the  exact 
amount  of  the  orif^inal  purchase  price  paid  by  him  and  Sam- 
uel Dixon  therefor.  This  sale  was  confirmed  on  the  26th  of 
June,  1917,  an<J  in  that  decree  credit  is  given  Preston  for  the 
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amount  of  the  vendor's  lien  upon  the  purchase  price  of  Uie 
property,  which  left  a  balance  of  $1511.05.  This  amount 
he  paid,  and  out  of  it  the  costs  of  suit  and  expenses  of  sale 
were  paid,  and  the  residue,  $1365.83,  in  accordance  with  the 
provisions  of  the  decree  of  April  17,  1917,  was  divided,  and 
one-half  thereof  paid  to  Preston,  and  a  check  for  the  other 
one-half  thereof  sent  to  Fred  Dixon,  Jr.,  by  registered  mail. 
This  check  was  received  by  Fred  Dixon  and  held  by  him  un- 
til the  filing  of  this  proceeding  to  set  aside  the  sale,  but  was 
never  used,  and  in  fact  is  filed  with  his  petition  herein.  The 
special  commissioner  who  made  the  sale  at  which  Preston 
became  the  purchaser  made  a  deed  conveying  the  land  to 
Preston,  and  shortly  thereafter  Preston  sold  100  acres  off  of 
the  tract  to  a  man  by  the  name  of  A.  A.  Scott  for  the  sum  of 
$4000.00,  leaving  remaining  125.41  acres. 

On  the  16th  day  of  May,  1919,  Fred  Dixon  filed  his  peti- 
tion in  which  he  asked  that  the  decree  of  sale  and  the  deed 
to  Preston,  above  referred  to,  be  set  aside,  or  that  the  same 
be  held  to  be  for  his  benefit,  as  well  as  the  benefit  of  Preston. 
Preston  insisted  that  Dixon  was  not  entitled  to  file  this  peti- 
tion because  the  same  was  not  tendered  within  two  years  from 
the  entry  of  the  decree  complained  of.  In  addition  to  de- 
airing  to  redeem  his  one-half  interest  in  the  225.41-acre  tract, 
Dixon  in  his  pleadings  attempted  to  have  the  legal  title  for 
the  small  tract  of  about  10  acres  abstracted  from  Preston  to 
the  extent  that  he,  Dixon,  was  the  owner  thereof.  Dixon  also 
asked  that  the  sale  made  by  Preston  to  Scott  of  the  100  acres, 
for  $4000,00,  be  set  aside.  The  circuit  court  held  that  Dixon 
was  not  entitled  to  have  the  interest  of  the  parties  in  the 
small  tract  of  10  acres  determined  in  this  proceeding,  and  de- 
clined that  relief.  He  also  declined  to  set  aside  the  deed 
made  by  Preston  to  Scott  for  the  100  acres,  holding  that 
Scott  was  protected  under  §  8  of  eh,  132  of  the  Code,  but 
held  that  Dixon  was  entitled  to  the  benefit  of  the  sale,  and 
that  Preston  must  account  to  him  for  one-half  of  the  pur- 
chase money  received  from  Scott,  and  further  held  that  Dixon 
was  entitled  to  redeem  his  half  interest  in  the  remaining 
125.41  acres  by  paying  to  Preston  one-half  of  the  amount  paid 
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by  Preston  to  the  ori)^iiial  vendor,  as  well  as  one-half  of  any 
taxes  or  other  proper  expenses  which  Preston  had  paid. 

Preijtoii  contends  that  the  court  erred  in  allowing  DixoQ 
to  attack  the  sale  made  by  the  commissioner  at  which  he  be- 
came the  purchaser  of  the  land,  for  the  reason  that  it  was 
more  than  two  years  from  the  entry  of  the  decree  until  the 
filing  of  the  pleading  attacking  the  same,  and  that  because  of 
this  lapse  of  time  said  decree  could  not  be  attacked  by  Dixon 
under  the  provisions  of  §  14  of  ch.  124  of  the  Oode;  and,  fur- 
ther, that  even  though  the  attack  on  the  decree  was  made  in 
time,  still  no  error  has  been  shown  therein;  while  Dixon  con- 
tends that  the  two-year  period  of  limitations  provided  by 
the  statute  relied  upon  does  not  begin  to  run  from  the  entry 
of  the  decree  of  sale,  but  only  from  the  entry  of  the  decree 
confirming  the  same,  his  contention  being  that  the  decree  of 
sale  was  not  a  final  decree ;  aiwl,  further,  that  even  thov^h 
tWo  years  had  expired,  that  would  not  prevent  him  from 
bringing  the  suit  to  redeem  his  interest  under  the  facts 
shown  to  exist  in  this  case;  that  he  and  Preston  being  co- 
tenants  in  the  property,  the  purchase  by  Preston  at  a  sale 
made  under  a  lien  against  the  whole  property  was  nothing^ 
more  than  a  redemption  by  Preston  from  the  lien,  and  that 
he  is  entitled  to  have  the  benefit  of  such  redemption  upon 
paying  his  one-half  of  the  costs  thereof,  which  he  offers  to  do. 
Dixon  also  assigns  as  cross  error  the  refusal  of  the  court  to 
set  aside  the  sale  made  to  Scott  of  the  100  acres,  and  also  the 
refusal  of  the  court  to  determine  the  rights  of  himself  and 
Preston  in  the  small  10-acre  tract,  the  legal  title  to  which  is 
held  by  Preston  admittedly  as  a  trustee  for  himself  and 
Samuel  Dixon. 

It  is  ven.'  well  established  that  a  eotenant  in  dealing  with 
common  property  must  exercise  the  utmost  good  faith  toward 
those  jointly  interested  with  him.  If  there  is  an  encum- 
brance upon  the  property  which  all  of  the  cotenants  are  ob- 
ligated to  pay,  the  discharge  of  it  by  one  eotenant  is  simply 
a  redemption  for  the  benefit  of  all,  upon  the  others  paying 
their  proper  share;  and  it  has  likewise  been  repeatedly  held 
that  where  the  common  property  is  sold,  either  under  a  decree 
of  court,  or  under  a  deed  of  trust  given  to  secure  a  debt 
so  w.  Va. 


D,^.,/=JbyCJOOJ^Ie 


Not.  1921]  Pkeston  v.  Dixon  545 

which  all  of  the  common  owners  are  obligated  for,  and  is 
purchased  by  one  of  the  cotenauts  at  such  sale,  such  purchase 
amounts  to  no  more  than  a  redemption  of  the  joint  prop- 
erty, and  innrea  to  the  benefit  of  all  of  the  cotenants,  should 
th^  desire  to  take  advantage  thereof  by  paying  their  proper 
proportion  of  the  indebtedness.  Freeman  on  Cotenancy  and 
Partition,  §151;  Weaver  v.  Akin,  48  W.  Ve.  456  j  Reed  v. 
Bachman,  61  W.  Va.  452 ;  Ooodloe  v.  Woods,  115  Va.  540 ; 
Roberts  v.  Tkornf..  25  Texas  728 ;  McLaughlin  v.  The  Estate 
of  Cnrts,  27  Wis.  644 ;  Titswortk  v.  Stout,  49  111.  78 ;  Moon  v. 
Jennings,  119  Ind.  130 ;  Nalle  v.  Parks,  173  Mo.  616 ;  Mahoney 
V.  Nevins,  190  Mo.  360;  Caldwell  v.  CaldweU,  173  Ala.  216; 
Tisdale  T.  Tisdale,  2  Sneed  596,  64  Am.  Dee.  775. 

What  was  the  effect  of  the  purchase  made  by  Preston  at  the 
special  commissioner's  saleT  It  must  be  borne  in  mind  that 
when  he  discharged  the  vendor's  lien,  he  took  a  regular  deed 
assigning  the  same  to  himself.  He  did  not  rely  upon  the 
equitable  lien  which  would  arise  in  his  favor  against  Dixon's 
half  of  the  land  for  one-half  of  the  money  paid  by  him.  He 
did  not  bring  a  suit  to  subject  Dixon's  one-half  of  the  land 
to  the  satisfaction  of  this  equitable  lien,  but  be  did  bring 
a  suit  as  holder  of  the  vendor's  lien  to  subject  the  whole  of 
the  land,  and  to  have  sale  of  the  whole  of  the  tract  in  satis- 
faction of  the  lien  against  it.  This  suit  could  have  no  dif- 
ferent effect  than  if  it  had  been  brought  by  Hedrick,  the 
original  owner  of  the  vendor's  lien.  Preston  stepped  into 
Hedrick 's  shoes  by  reason  of  the  assignment  to  him  by  Hed- 
rick, and  the  suit  was  brought  to  enforce  that  lien  against 
the  whole  tract  of  land,  and  the  decree  was  for  the  sale  of  the 
whole  tract  of  land  in  satisfaction  of  the  Hen.  Now  it  is 
quite  well  settled  that  if  Hedrick  had  brought  exactly  the 
same  kind  of  suit  which  was  brought  by  Preston  as  his  as- 
signee, and  a  joint  tenant  had  purchased  the  common  prop- 
erty at  a  sale  made  in  such  suit,  such  a  purchase  would  have 
been  for  the  common  benefit,  and  could  be  taken  advantage 
of  by  any  of  the  eotenaiits  upon  paying  their  proper  propor- 
tion of  the  purchase  price.  But  could  Preston  give  the  pro- 
ceeding a  different  color  beause  he  was  enforcing  the  lien  as 
Hedrick 's  assignee!      Can  it  be  said  that  the  assignment  and 
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transfer  of  the  notes  to  him.  and  of  the  vendor's  lieu  secur- 
ing them,  would  add  anything  to  a  suit  brought  by  him  to 
enforce  that  lein  against  the  whole  tract  of  land  that  would 
not  have  attached  to  such  a  suit  had  it  been  brought  by  his 
assignor?  If  the  suit  had  been  brought  by  his  assignor  and 
at  a  sale  the  land  purchased  by  a  stranger,  then,  of  course, 
uo  complaint  could  be  made  by  Dixon ;  and  so  in  this  case,  if 
the  land  had  been  bought  at  the  sale  by  a  stranger  neither 
of  the  parties  could  complain.  Manifestly  the  court  had 
jurisdiction  to  enforce  the  lien.  Preston  could,  however, 
have  brought  a  suit  seeking  to  subject  only  the  interest  of 
Dixon  to  the  satisfaction  of  his  equitable  lien  for  the  amount 
which  he  had  paid  in  discharge  of  notes  that  Dixon  should 
have  paid.  This  suit,  however,  would  not  have  been  a  suit 
to  enforce  a  vendor's  lien.  The  common  property  would 
not  have  been  involved  in  the  suit  as  such.  It  would  have 
been  a  suit  only  involving  the  undivided  interest  of  Dixou, 
and  the  vendor's  lien  against  the  whole  tract  of  land  would 
not  have  been  involved,  but  only  the  establishment  of  Pres- 
ton's equitable  lien  against  Dixon's  half,  and  the  procure- 
ment of  satisfaction  thereof  by  a  sale  of  that  interest,  Pres- 
ton, however,  treated  himself  as  a  purchaser  of  the  vendor's 
lien  and  took  an  assignment  thereof.  In  this  way  he  ac- 
quired an  incumbrance  against  the  joint  estate  and  under 
the  doctrine  of  the  above  authorities  such  acquisition  was  for 
the  common  benefit.  When  he  brought  the  suit  to  enforce  this 
lien,  he  was  acting  for  both  himself  and  Dixon,  for  the  pur- 
c'.iU'-c  of  the  r<':i  by  him  was  for  the  benefit  of  both,  and  he 
could  not,  by  bringing  a  suit  to  enforce  it,  exclude  Dixon  from 
the  benefits  arising  from  such  enforcement.  What  were 
these  benefits  *  Nothing  less  than  the  procurement  of  a  sale 
of  the  land,  and  when  Preston  became  the  purchaser  at  the 
sale  in  the  absence  of  outside  bidders,  he  became  such  for  the 
purpose  of  protecting  the  property  in  which  they  were  both 
interested.  Preston  stands  in  no  different  position  than  if 
the  suit  to  enforce  the  vendor's  lien  had  been  brought  by  his 
assignor  and  he  had  become  the  pureha.ser  at  a  sale  made  in 
such  a  suit,  in  which  event  it  is  quite  clear  from  the  authori- 
ties that  his  co-owner  would  be  entitled,  upon  paying  his  pro- 
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portion  of  the  purchase  price,  to  have  hk  origiiutl  interest 
in  the  sabject  matter  of  the  purchase,  provided,  always,  such 
a  condition  bad  not  arisen  as  to  destroy  his  rights.  No  such 
condition  is  shown  to  have  existed  here.  We  are,  therefore, 
of  opinion  that  Dixon  was  entitled  to  maintaiu  a  bill  to  re- 
deem his  half  interest  in  the  land. 

It  may  be  said,  however,  that  Dixon  did  not  file  such  a 
bill ;  that  he  filed  a  petition  and  answer  and  cross  bill  appar- 
ently in  the  original  suit  brought  by  Preston  to  enforce  the 
vendor's  lien  for  the  purpose  of  opening  up  that  proceeding, 
and  having  relief  therein.  It  is  true  that  the  pleadings  filed 
were  attempted  to  be  filed  in  that  suit.  Their  allegations, 
however,  are  sufficient  for  a  bill  to  redeem  the  interest  of 
Dixon,  and  to  revest  the  title  thereto  in  him.  Process  was 
duly  served  upon  Preston  and  upon  Scott,  the  purchaser  of 
the  100  acres,  and  full  defense  was  made  thereto,  and  there 
is  no  reason  why  the  court  may  not  treat  these  pleadings  as 
an  original  bill,  and  grant  the  relief  to  which  Dixon  has  shown 
himself  entitled. 

A  ^reat  deal  of  argument  is  indulged  in  by  the  parties 
as  to  whether  or  not  Dixon's  petition  and  answer  and  cross 
bill  were  filed  in  time  to  open  up  the  decree  of  sale.  In 
view  of  the  conclusion  we  have  reached,  this  is  entirely  imma- 
terial. Dixon's  right  to  redeem  does  not  depend  upon  open- 
ing up  the  vendor's  lien  suit.  The  purchase  made  by  Pres- 
ton in  that  suit  amounted  to  nothing  more  than  a  redemption 
of  the  land  for  the  common  benefit,  and  Dixou  is  entitled 
to  redeem  his  interest  from  Preston  so  long  as  he  is  not  bar- 
red of  that  right  in  some  of  the  ways  provided  by  law. 

Did  the  court  err  in  refusing  to  set  aside  the  sale  by  Pres- 
ton of  the  100  acres  to  Scott  T  Scott  claims  to  be  protected 
as  a  purchaser  under  the  provisions  of  §  8  of  ch.  132  of  the 
Code,  while  Dixon  contends  that  Scott  was  required  to  tafee 
notice  of  everything  of  which  the  record  would  have  informed 
him.  The  court  in  the  vendor's  lien  suit  undoubtedly  had 
jurisdiction  of  the  subject  matter  and  of  the  parties.  Its 
decrees  entered  in  that  suit  were  not  void.  The  purchase 
by  Preston  made  in  that  suit  was  interpreted  by  the  court  as 
being  for  his  exclusive  benefit.      But  does  that  fact  deprive 
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Scott  of  his  title  to  the  100  acres  1  This  purchase  was  made 
by  Scott  after  Preston 's  title  was  complete,  and  there  was  no 
proceeding  pendiDg  to  reverse  or  correct  the  decree  entered 
by  the  circuit  coart  in  the  vendor's  lien  suit.  It  matters  not 
that  Scott  did  not  purchase  directly  from  the  special  com- 
missioner. I'nder  our  holdings  he  is  protected  under  the 
provisions  of  §  8  of  cb.  132  of  the  Code  when  he  purchases 
from  a  party  to  the  suit  to  the  same  extent  as  though  he  had 
been  a  purchaser  at  the  judicial  sale.  Chapman  v.  Branch, 
72  W.  Va.  54. 

Nor  did  the  court  err  in  refusinf;  to  take  cognizance  of  the 
interests  of  the  parties  in  the  lO-acre  tract  referred  to  in  the 
pleadings.  Their  interests  in  this  tract  were  entirely  sep- 
arate and  distinct  from  their  interests  in  the  225.41-acre  tract. 
In  fact,  it  does  not  appear  that  Fred  Dixon  has  any  interest 
in  the  lO-acre  tfact,  or  had  such  an  interest  at  the  time  of 
the  institution  of  the  suit,  or  at  the  time  he  filed  this  pro- 
ceeding to  redeem  his  interest  in  the  other  tract.  It  in- 
volved a  controversy,  if  indeed  there  is  any  conflict  between 
the  parties  in  regard  to  it,  entirely  dissociated  with  the,  mat- 
ters involved  here  and  likely  between  different  parties. 

Upon  a  careful  review  of  the  matters  presented,  we  are  of 
opinion  that  the  decree  of  the  circuit  court  correctly  deter- 
miues  the  interests  of  the  parties,  and  the  same  will,  there- 
fore, be  affirmed. 

Affirmed. 


CHARLESTON. 

State  v.  George  Underwood. 

Submitted  November  8,  1921.     Decided  November  15,  1921. 

1.    Weapoms — Defendant  PoMeaaing  Fittol  Only  to  Examine  at  In- 
vitation of  Owner  Jfot  Quilty  of  Carrying  a  Wftol. 
Upon  the  trtel  on  nn  indictment  for  carrjlog  a  pistol.  It  It 
be  shown  ttiat  the  defendant  had  the  pistol  in  hie  poasea^on 
only  tor  the  purpose  of  a  casual  examination,  upon  the  inrlta- 
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tlon  ot  Uie  owner,  wbo  hu  It  at  a  place  at  which  be  ba*  a  right 
to  cariy  It,  and  without  any  Intantlon  or  purpose  on  the  part 
ot  the  defendant  to  control  the  nse  or  poMesslon  ot  anch 
weapon,  he   should   be    found  not  guilty,     (p.  661). 

2.     Criuiral   Law — On    Trial   fvr   Carrying   a   Fiwtol,   the   State 
Bho%ld  Not  BhOK  that  Arretting  Officer  Had  Warrantt  for 
Borne  of  Defen4ant'»  Relatives  for  Other  Otfense§. 
Upon  the  trial  on  an  Indictment  for  carrying  a  pistol,  It  la 
improper  to  permit  the  state  to  prove  that  at  the  time  the 
defendant  was  arrested  upon  the  charge,  tbe  ofllcer  who  ar- 
rested him  had  warrants  for  aoine  ot  bis  ralattres  tor  other 
offenses,     (p.  G&2). 

Error  to  Circuit  Court,  Nicholas  Couoty. 
QeoTge  Underwood  was  convicted  of  carrying  a  pistol,  and 
he  brings  error. 

Reversed  and  remanded. 

Brown.  Wolverton  rf-  Ayers,  for  plaintiff  in  error. 
E.  T.  England,  Attorney  General  and  R.  A.  Blessing,  As- 
sistant Attorney  General,  for  the  State. 

BiTZ,  President  : 

Plaintiff  in  error,  George  Underwood,  was  indicted,  tried 
and  convicted  in  the  circuit  court  of  Nicholas  county  for  car- 
rying a  pUtol,  and  by  this  writ  of  error  he  seeks  to  reverse 
the  judgment  of  conviction  against  him. 

The  facts  proved  by  the  State  are  that  just  prior  to  the 
time  of  Underwood's  arrest,  one  of  his  nephews,  &  young  man 
by  the  name  of  Ward,  had  been  killed,  and  on  the  day  of  the 
arrest  he  accompanied  the  remains  of  this  nephew  from  a  hos- 
pital at  Richwood  where  he  died  to  his  home  at  Tioga.  It 
seems  that  there  was  some  feeling  between  the  relatives  of 
the  dead  boy  and  the  relatives  of  the  man  charged  with  the 
killit^.  At  any  rate,  a  deputy  sheriff  of  the  county  had  a 
peace  warrant  for  the  arrest  of  Underwood.  When  the  train, 
apon  which  Underwood  was  a  passenger,  arrived  at  Tioga  he 
and  another  nephew  got  off  and  accompanied  the  remains 
of  tbe  dead  boy  to  his  home  about  a  mile  from  tbe  station, 
and  there  remained  until  sometime  in  the  afternoon,  when 
they  went  to  the  home  of  Underwood's  sister,  a  Mrs,  Ward, 
89  w.  v.. 
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the  mother  of  the  youn^  man  who  was  accompanying  Under- 
wood. While  there  the  sheriff  and  two  of  his  deputies  came 
for  the  purpose  of  placing  Underwood  and  the  nephew  who 
had  accompanied  him  to  Ti<%a  under  arrest  upon  the  peace 
warrant.  The  deputy  sheriff  who  was  leading  the  party 
testifies  that  he  knocked  at  the  door,  and  receiving  no  re- 
sponse opened  it  and  walked  in;  that  when  he  got  inside  he 
observed  Underwood  goinf"  into  an  adjoining  room,  at  the 
same  time  pulling  his  pistol  from  his  hip  pocket ;  that  he  im- 
mediately covered  Underwood  with  his  pistol,  observing 
which,  Underwood  dropped  his  weapon  into  a  flour  sack ;  that 
he  at  once  went  into  the  room  and  recovered  the  pistol  from 
this  receptacle  and  it  was  produced  upon  the  trial  of  the  case. 
Underwood  admits  that  he  had  the  pistol  in  his  possession, 
and  that  he  dropped  it  into  the  flour  sack,  but  he  denies  that 
he  ever  had  in  his  hip  pocket,  or  ever  attempted  to  draw  it 
on  the  deputy  sheriff.  His  defense  is  that  after  he  and  bis 
nephew  came  to  the  house  of  Mrs.  Ward  they  sat  down  in 
the  living  room  with  the  other  members  <rf  the  family,  con- 
sisting of  Mrs,  Ward,  her  married  daughter,  and  another 
son,  and  that  while  in  conversation  the  Ward  boy  who  had 
accompanied  him,  and  who  had  been  in  the  military  service 
of  the  Government  in  France,  remarked  that  he  would  show 
him  a  real  gun;  that  Ward  thereupon  got  up,  unlocked  the 
dresser  drawer,  and  took  from  it  the  pistol  which  Underwood 
bad  at  the  time  the  officers  entered ;  that  the  boy  handed  it 
to  him.  and  he  was  simply  looking  at  it  at  the  time  of  the 
entrance  of  the  officers,  and  that  he  got  up  and  attempted  to 
dispose  of  it  in  the  adjoining  room  for  the  reason  that  he 
knew  there  were  suspicions  of  trouble,  and  he  did  not  want 
anyone  to  see  any  fire  arms  in  the  possession  of  any  of  the 
family  at  that  time ;  that  he  did  not  at  that  time  even  know 
that  the  parties  who  were  coming  were  officers.  In  this 
statement  he  is  corroborated  by  his  nephew  who  claims  to 
have  handed  him  the  pistol,  and  by  his  niece  who  was  present 
at  the  time.  His  sister,  who  was  also  in  the  room  at  the  time, 
was  not  produced  bk  a  witness,  it  being  suggested  that  she 
was  too  ill  to  attend  the  trial ;  and  another  nephew  who  was 
present  in  the  room,  and  who  was  introduced  as  a  witness, 
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stated  that  he  knew  nothing  about  it;  that  he  was  sick  in 
be«1,  and  did  not  recollect  of  waking  up  until  the  oEBcers 
came  into  the  room  and  aroused  him.  On  this  state  of  the 
evidence  the  defendant  requested  the  court  to  instruct  the 
jury  that  if  they  believed  that  he  received  the  pistol  only 
for  the  purpose  of  incidental  examination,  without  any  intent 
to  carry  it  or  retain  the  possession  of  it,  that  he  was  not  ^ilty 
under  the  law.  which  instruction  the  court  refused  to  give, 
and  this  action  of  the  court  is  the  basis  of  the  principal  as- 
signment of  error. 

The  defendant  contends  that  he  would  not  be  guilty  of  an 
offense  under  the  statute  if  at  the  home  of  another  he  had  in 
his  possession  a  pistol  simply  for  the  purpose  of  examination, 
as  he  contends  was  the  case  here,  without  any  intention  of 
carrying  it  or  retaining  or  having  the  possession  or  control  of 
it;  while  the  State  contends  that  his  intent  is  entirely  im- 
material; that  if  he  had  a  pistol  in  his  possession,  with  how- 
ever innocent  an  intent,  at  a  place  other  than  his  own  borne, 
he  is  guilty  of  an  offense.  Tf  the  intent  in  a  case  like  this 
is  not  material,  and  if  the  mere  possession  of  the  weapon  under 
any  circumstances  is  sufficient  to  establish  the  offense,  then 
one  would  be  guilty  if  he  carried  a  pistol,  or  had  a  pistol 
upon  his  person  without  knowledge  that  it  was  there.  Cer- 
tainly no  one  would  contend  for  a  conviction  under  such  cir- 
cumstances. The  act  inveighed  against  by  this  statute  is 
carrying  about  the  person  a  dangerous  and  deadly  weapon. 
The  manifest  purpose  of  the  act  was  to  prevent  the  many 
casualties  arising  from  the  promiscous  possession  of  such 
weapons,  not  only  those  arising  from  the  deliberate  use 
thereof,  but  from  their  accidental  discharge  as  well.  On 
this  occasion  Underwoo<rs  nephew  Ward  was  at  his  own 
house,  and  under  the  law  had  an  undoubted  right  to  have  the 
weapon  in  his  possession.  Tf  the  jury  believe  that  Under- 
wootl  simply  took  this  weapon  into  his  passession  at  Ward's 
invitation  for  the  purpose  of  looking  at  it,  it  being,  what  his 
nephew  described  as  a  real  gun,  is  he  guilty  of  the  offense 
interdicted  by  the  law!  It  seems  to  us  that  this  statute 
contemplates  some  possession  of  the  weapon  more  or  less 
permanent  in  its  character,  and  not  simply  a  possession  for 
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sncb  a  casual  purpose  as  was  attempted  to  be  showu  here  — 
in  other  words,  a  possession  of  the  weapon  indicating:  an  in- 
tention to  control  its  use  for  at  least  a  short  time.  We  do 
not  mean  that  the  intention  must  exist  to  use  it  for  any  un- 
lawful purpose.  If  the  jury  come  to  the  conclusion  that  the 
party  who  has  the  weapon  in  his  possession  has  it  with  the  ia- 
tention  to  control  its  use  for  any  length  of  time,  no  matter 
what  the  use  may  be,  then  he  would  be  guilty.  If,  however, 
his  possession  of  it  is  under  the  direction  of  the  owner,  at 
the  owner's  home,  and  simply  for  the  purpose  of  permitting 
the  owner  to  gratify  his  pride  in  the  exhibition  of  a  weapon 
of  which  he  is  particularly  proud,  as  is  contended  by  Under- 
wood in  this  case,  there  would  be  no  offense  under  this  statute. 
We  have  been  able  to  find  few  adjudicated  cases  having  any 
direct  bearing  upon  the  question  involved  here.  A  very 
similar  question  did  arfee  in  the  case  of  Jackson  v.  The  Slate, 
12  Ga.  App.  427,  and  the  court  came  to  the  same  conclusion 
in  that  case  that  we  have  reached  in  this.  There  is  also  some 
discussion  of  the  construction  to  be  placed  on  such  statutes 
as  this  in  the  case  of  Strickland  v.  The  State  of  Georgia.  137 
Qa.  1,  72  S.  E.  260,  36  L.  R.  A.  (N.  S.)  115. 

We  do  not  want  to  be  understood  as  saying  that  the  con- 
tention of  Underwood  in  this  case  is  necessarily  true.  The 
fact  that  he  carried  this  weapon  into  the  kitchen  and  at- 
tempted to  secrete  it  in  a  flour  sack,  tc^ther  with  the  evi- 
dence introduced  by  the  State  to  show  the  character  of  his 
possession,  makes  it  a  question  to  be  determined  by  the  jury 
under  proper  instructions.  The  court,  however,  gave  an  in- 
struction on  motion  of  the  State  which  in  effect  excluded  from 
the  jury's  consideration  Underwood's  defense,  and  refused 
to  give  to  the  jury  an  instruction  which  required  them  to 
pass  upon  that  defense. 

The  defendant  also  insists  that  the  trial  court  erred  in 
the  admission  of  certain  evidence  over  his  objection.  The 
sheriff  was  permitted  to  testify  over  the  objection  of  the  de- 
fendant that  on  the  occasion  of  Underwood's  arrest  he  had 
peace  warrants  for  several  other  Underwoods,  relatives  of  the 
defendant.  This  evidence  could  have  no  purpose  in  this 
case,  unless  it  was  to  show  that  Underwood  beloi^ed  to  a 
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family  whose  disposition  was  generally  bad.  Thia  is  not 
the  kind  of  evidence  to  be  introduced  upon  the  trial  of  Buch 
an  issae  as  was  presented  to  the  jury  here.  Whether  Under- 
wood 's  relatives  were  good  or  bad  people  was  not  material,  and 
the  court  should  not  have  admitted  the  evidence. 

For  the  errors  pointed  out  above,  we  reverse  the  judgment, 
set  aside  the  verdict  of  the  jvry,  and  remand  the  case  for  a 
new  trial.  Reversed  and  remanded. 


CHARLESTON. 

Geobge  W.  Wilson  v.  Boyd  S.  PliEMiNO  et  al. 
Submitted  November  8,  1921.    Decided  November  22.  1921. 

1.  APPEAL  Ann  ElRwiB — Judgment  Awarding  Hevi  Trial  Reverted 

Only  for  Manifett  Error. 

A  Judgmeat  awarding  a  new  trial  of  an  action  will  not  b« 
reversed   unleos   It   la  iD»alfe8tl;  erroneous,     (p.  557). 

2.  Damages — For  Future  Permanent   ConteQuencet  for  Pergonal 

Injury  ISutt  be  Certain,  Not  Remote  or  Speculative. 

To  form  the  baelB  of  a  legal  recovery  for  the  future  perma- 
nent consequences  of  the  wrongful  InBlctfon  of  a  personal 
Injury  It  muat  appear  with  reasonable  certainty  that  euch 
coDeequences  will  resnit  from  the  Injury.  Posalble  or  prob- 
able future  Injurious  effects-  are  too  remote  and  speculative, 
(p.  669). 

3.  HioKWATB — Testimony  as  to  How  an  Automobile  Wat  Being 

Driven  Ju»t  Before  ColliHon  Held  AdmisHble. 

Where  the  speed  and  manner  In  which  an  automobile  la 
driven  when  a  collision  occurs  is  one  of  the  Iseues  to  be  de- 
termined by  a  Jury  upon  conflicting  evidence,  testimony  tend- 
ing to  ahow  that  one  of  the  colliding  cars  was  being  driven 
on  a  public  road  In  a  dangerona  or  uncertain  manner  or  at  an 
extraordinary  rate  of  speed  a  few  minutes  before  the  col- 
llaton  should  when  offered  be  submitted  to  the  Jury.  (p. 
661). 

4.  Neouoence — EiHdence  of  Former  Acts  /ncompelertt. 

Evidence  of  former  and  remote  negligent  acts  Is  Incompetent 
to  prove  whether  a  person  dH  or  did  not  do  the  same  or  alml- 
lar  act  of  negligence  on  another  particular  occasion.  { p. 
561). 

89  W.  V«. 
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S.  TiMB — Where  Prooeta  la  Returned  on  Firit  Monday  of  March, 
a  Declaration  Filed  on  Firtt  Monday  in  Jutte  it  in  Time. 
If  a  process  duly  execated  (b  r«tun{ed  at  March  rulee,  1917 
to  the  office  ot  the  clerk  who  Issued  It,  the  declaration  Ib  filed 
In  time  wlthtti  the  meaning  of  sec.  7,  ch.  125,  Code,  If  da- 
livered  to  the  clerk  and  filed  by  him  June  4,  1917;  March  5 
and  June  4  being  respectively  the  first  Monday  of  each  of 
these  months  In   1917.     (p.  562). 

8.     EviDERCE — Pretumed  That  a  Public  Offlcer  Baa  Performed  St* 

D*tp. 

Unless  the  contrary  clearly  appears,  the  presumption  or- 
dinarily is  that  a  public  officer  performs  the  duties  required 
or  him  by  law.     (p.  6GZ). 

7.  SAntr—Where  Circuit  Court  Clerk  Does  Sot  Distni»»  Siut 
Where  Declaration  i»  not  Filed  In  Time,  the  Presumption  1> 
That  Be  Received  it  WitMn  Btatutorj/  tAmU. 
If  a  circuit  court  clerk  does  not  dismiss  a  suit,  as  he  h  re- 
quired to  do,  tf  a  declaration  is  not  filed  In  hts  office  within 
the  time  prescribed  by  sec.  7,  ch.  125,  Code,  and  If  it  be  ques- 
tionable whether  he  received  and  Bled  It  wtthln  the  ttma  so 
required,  the  presumption  is  that  he  did  receive  and  file  it 
within  the  statutory  time  limit,  there  being  no  clear  and  con- 
vincing proof  that  it  was  not  so  received  or  filed,  (p.  562). 
(LivEi.Y,  JunoK.  absent). 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Geot^e  W.  Wilson  afcainst  Boyd  S.  Fleming  and 
another.  A  verdict  for  the  plaintiff  was  set  aside,  and  the 
plaintiff  brings  error. 

Affirmed  and  remanded. 

James  C.  McMaiuiway  and  J.  Philip  Clifford,  for  plain- 
tiff in  error. 

Homer  W.  Willmms.  Carl  IT.  Neff,  and  Melvin  0.  Sperry, 
for  defendants  in  error. 

Lynch,  Ji'dhe: 

Georfre  W.  Wilson  sued  to  recover  damages  for  injuries  sus- 
tained in  a  collision  of  an  automobile  in  which  he  was  riding 
with  another  operated  by  an  a^ent  of  defendants,  Boyd  S. 
Fleming  and  Lloyd  W.  Groves,  doing  business  as  Auto  Livery 
Company.       The   trial  court   having  set  aside  as  excessive 
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a  verdict  for  $6,000.00,  plaintiff  brin^fs  the  case  here  for  re- 
view. 

At  the  time  of  the  accident,  Wilson  in  company  with 
Claude  Majcwell  and  two  men  named  Williams  were  driving 
from  Clarksbui^  on  the  West  Milford  turnpike,  their  pur- 
pose being  to  examine  some  standing  timber,  which  plaintiff 
proposed  cutting  for  Maxwell.  The  machine  in  which  they 
were  riding  had  originally  been  a  five  passenger  touring  car, 
but  prior  to  the  accident  was  converted  into  a  light  truck, 
the  body  and  top  having  been  removed,  and  a  wooden  truck 
body  and  two  bucket  seats  substituted.  Maxwell,  the  owner 
and  driver,  occupied  one  of  these  seats  and  plaintiff  the  other, 
the  two  Williams  brothers  being  seated  on  the  gasoline  tank 
at  the  rear  end  of  the  truck  body. 

The  collision  occurred  at  a  sharp  turn  in  the  highway,  at  a 
point,  where,  because  of  a  high  bank  neither  driver  could  see 
a  great  distance  ahead.  The  evidence  is  contradictory  as  to 
which,  if  either,  of  the  drivers  was  at  fault.  Maxwell  and 
his  companions  testify  that  they  were  as  near  the  right  edge 
of  the  road  as  safety  in  making  the  turn  would  permit,  and 
that  their  speed  could  not  have  been  more  than  eight  to  ten 
miles  per  hour,  that  defendants'  ear  negligently  cut  in  to- 
wards them  when  the  automobiles  were  but  a  few  feet  apart 
.  and  that  it  crashed  into  them  at  a  speed  of  from  20  to  30 
miles  an  hour.  Defendants,  on  the  other  hand,  insist  with 
equal  emphasis  that  Maxwell's  ear  was  not  in  a  condition 
to  be  driven  upon  the  highway,  and  in  fact  was  so  much  of 
a  wreck  that  even  its  appearance  was  notice  to  a  passenger 
of  its  unsafe  condition,  that  their  driver,  not  Maxwell,  was 
driving  at  a  moderate  rate  of  speed,  about  twelve  miles  per 
hour,  when  Maxwell  "whipped  the  car  around  the  corner," 
when  it  was  too  late  to  avoid  the  accident  by  driving  be- 
tween Maxwell's  car  and  the  bank  on  their  right. 

However  contradictory  the  testimony  as  to  the  negligence 
of  the  drivers  may  appear  to  be,  the  car  in  which  plaintiff 
was  riding  was  damaged  by  the  impact  and  plaintiff  was 
thrown  violently  to  the  ground,  thereby  sustaining  injuries 
more  or  less  severe,  and  for  which  the  jury  compensated  him 
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in  an  amount  which  the  trial  court  deemed  excessive  and  im- 
warranted  by  the  evidence. 

Aa  upon-  this  point,  the  case  b  to  be  considered  and  de- 
termined it  is  necessary  to  dwell  upon  the  injuries  sustained 
by  plaintiff.  Immediately  following  the  collision,  he  "seem- 
ed to  be  doii^  an  awful  lot  of  complaining  about  his  breath- 
ing. He  could  not  hardly  get  his  breath,  and  when  he  did 
get  it  he  hollowed."  Some  one  assisted  him  in  walking  to  a 
nearby  house,  and  shortly  afterward  carried  him  in  another 
automobile  to  the  hospital  in  Clarksburg.  There  an  exami- 
nation by  Dr.  Haynes,  a  witness  in  the  case  for  plaintiff,  dis- 
closed that  "He  had  a  fracture  of  one  or  more  ribs,  the  upper 
part  of  the  left  side  of  his  chest  *  *  *  &nd  lung  tissue  evi- 
dently had  been  punctured  by  the  ribs  more  or  less  at  least, 
and  (he)  coi^hed  and  spit  up  blood,  as  I  recollect  it."  His 
lungs  were  congested  within  a  few  hours  after  the  accident 
and  in  a  day  or  two  he  developed  pneumonia,  with  a  tempera- 
ture of  one  hundred  four  and  one-half.  After  eight  or  nine 
days  in  the  hospital  he  removed  to  a  hotel  where  he  remained 
an  additional  two  weeks,  still  under  the  care  of  a  physician, 
at  the  expiration  of  which  time  he  was  so  far  recovered  aa  to 
permit  of  his  return  to  his  home  in  Richwood.  There  he  re- 
sided one  week,  after  which,  with  hia  wife  and  two  children, 
be  removed  to  the  farm  of  Claude  Maxwell  near  Clarksburg. 
This  was  in  the  fall  of  1916  and  he  continued  at  Maxwell's 
throughout  the  winter,  or,  according  to  Maxwell,  until  com 
planting  time.  During  this  period  he  did  light  work  at  in- 
tervals, feeding  cattle,  husking  corn,  etc.,  but  the  chief  value 
of  his  presence,  if  we  may  credit  Maxwell,  arose  from  the 
service  of  plaintiff's  wife,  who  cooked  for  other  employees 
upon  the  premises.  Subsequent  to  his  residence  on  Max- 
well's farm,  plaintiff's  place  of  abode  and  ability  to  work  are 
disputed.  That  he  did  little,  however,  seems  fairly  well  es- 
tablished, but  whether  this  abstinence  was  due,  as  he  claims, 
to  physical  disability  produced  by  the  accident,  or  as  de- 
fendants allege,  to  natural  aversion  and  indisposition  to  work, 
the  evidence  is  inconclusive. 

Assuming,  however,  that  his  inactivity  was  the  result  of 
the  injuries,  was  not  the  verdict  an  inordinate  amount  t      It 

B»  W.   Ti. 
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was  shown  in  the  proof  that  the  plaintiff,  prior  to  this  colli- 
sion  was  accustomed  to  receive  a  wage  of  $50.00  to  $60.00  pei 
month.  At  this  rate,  the  impairment  of  his  earnii^  capacity 
during  the  three  years  between  the  date  of  the  accident  and 
the  trial  could  not  have  eaiued  him  a  loss  of  more  than  $2,- 
200.00.  What  then  as  to  the  balance  of  the  jui-y's  verdict? 
True,  one  injured  by  the  fault  of  another  is  entitled  to  some 
recompense  for  suffering  and  inconvenience,  but  the  facts 
warrant  no  such  findinji;  on  that  account.  There  is.  as  we 
see  it,  but  one  explanation,  that  is,  that  there  was  an  attempt 
to  compensate  plaintiff  for  injuries  believed  by  the  jury  to 
be  of  a  permanent  character.  Can  such  belief  be  supported 
by  any  proper  construction  of  the  facts  t 

At  this  point,  and  before  answering  the  query,  it  is  proper 
to  recall  the  doctrine  long  since  recognized  by  this  and  other 
courts,  that  an  order  setting  aside  a  verdict  is  entitled  to 
peculiar  respect.  Miller  v.  Insurance  Co.,  12  W,  Va.  116; 
Black  V.  Thomas,  21  W.  Va.  709 ;  Reynolds  v.  Tompkins,  23 
W.  Va.  229;  Coalmer  v.  Barrett,  61  W.  Va.  237.  As  it  is  the 
province  of  the  trial  court  alone  to  view  the  appearance  and 
conduct  of  the  jurors,  parties  and  witnesses  in  the  trial,  the 
soundness  of  the  above  rule  is  obvious.  See  Shipley  v.  Vir- 
ginian Ry.  Co..  87  W.  Va.  139, 104  S.  E.  297.  In  view  of  this 
well  established  practice  it  is  therefore  necessary  in  reaching 
our  conclusion  to  respect  the  order  of  the  trial  court. 

Analysis  of  the  evidence  as  to  the  effect  of  the  injury  upon 
plaintiff's  physical  condition  suggests  that  plaintiff  probably 
relied  largely  upon  the  answers  to  two  questions,  one  directed  • 
to  Dr.  Wilson,  and  the  other  to  Dr.  Haynes.  The  first  of 
these  elicited  information  as  to  whether  the  impairment  of 
the  lung  tissue  was  permanent;  the  answer  to  which  was  "I 
should  think  so,  it  has  existed  now  for  about  nine  months, 
according  to  my  (X-ray)  pictures,"  the  other,  directed  to 
Dr.  Haynes,  was:  "Do  you  consider  this  plaintiff  so  disabled 
and  so  indicted  with  tuberculosis  as  that  he  is  unable  to 
work?"  The  answer  was:  "I  have  seen  people  working 
that  has  mure  tuberculosis  than  he  has,  but  I  do  not  consider 
him  able  to  take  a  hard  job  and  keep  it." 

The  latter  opinion,  though  frank,  is  of  little  consequence. 
so  w,  Vk. 
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The  tuberculosis  with  which  it  was  testified  plaintiff  was  af- 
flicted at  the  time  of  the  trial  was  of  the  kind  characterized 
by  the  physician  as  "latent,"  a  malady  not  uncommou 
amongst  "a  great  majority  of  people  daily  seen  on  the  street." 
That  its  existence  was  the  result  of  the  injuries  of  which  plain- 
tiff complains  is  conjectural.  The  disease  may  in  some  in- 
stances be  caused  by  injuries  to  the  lang  tissues,  such  as 
plaintiff  is  alleged  to  have  suffered,  but  whether  such  was 
actually  the  case  here  it  is  not  proper  to  hazard  a  ^ness. 
While  at  the  time  of  the  accident  he  "looked  to  be  a  man  of 
good  nutrition  and  muscular"  and  "better  nourished"  than 
at  the  date  of  the  trial,  there  is  nothii^  to  enlighten  us  as  to 
the  existence  or  non-existence  of  the  disease,  later  discovered 
to  be  present.  The  evidence,  therefore,  is  insufficient  to  estab- 
lish a  causal  connection  between  the  collision  and  the  subse- 
quent tubercular  inoculation. 

As  Dr.  Wilson's  examination  of  plaintiff  was  admittedly 
superficial,  his  opinion  that  the  impairment  of  the  Inntj  tis- 
sues was  of  a  permanent  character  must  have  been,  as  he 
says,  predicated  upon  the  continuation  of  the  condition,  as 
shown  by  his  x-ray  pictures,  the  first  taken  in  January,  1919, 
and  the  second  in  the  next  ensuing  September,  a  few  days 
prior  to  the  trial.  The  testimony  of  the  two  expert  witnesses, 
Drs.  Wilson  and  Haynes,  and  especially  that  of  the  former, 
was  speculative  and  uncertain  in '  quality,  due  no  doubt 
to  the  meagre  opportunity  to  acquaint  himself  with  plaintiff's 
condition  three  years  after  the  date  of  the  injury.  If  be  and 
Dr.  Haynes,  two  competent  physicians  and  sui^^ns,  were  un- 
able after  a  treatment  by  one  of  them,  and  a  more  or  less 
casual  examination  by  the  other,  to  discover  an  immediate 
connection  between  the  injury  and  a  disqualification  of  a  per- 
manent character  to  perform  labor  such  as  plaintiff  had  been 
able  to  perform  before  the  injury,  how  could  the  jurj-  reach 
such  a  conclusion  as  would  warrant  a  verdict  for  permanent 
injuries,  based  solely  upon  the  expert  evidence?  These  wit- 
nesses exhibited  on  their  examination  commendable  caution, 
qualifying  their  answers  when  pressed  to  express  in  positive 
terms  their  convictions  as  to  the  cause  and  probable  con- 
tinuation  and   growtii   of   the   tubercular   infection.     Their 
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silence  ats  to  the  extent  the  impaired  eouditioii  of  the  lung 
tissues  would  or  might  affect  the  plaintiff's  health  or  earning 
power  in  suggestive.  This  omiasion  when  coiLsidered  with 
other  testimony  seems  insufficient  to  establish  even  an  ap- 
proximate conception  of  an  enduring  disqualification  for 
manual  labor,  and  therefore  sufficient  to  sustain  the  trial 
court's  action  upon  defendant's  motion  for  another  trial. 

According  to  an  abundance  of  authority  "the  future  effect 
of  an  injury  upon  the  earning  capacity  of  the  person  injured 
must  be  shown  with  reasonable  certainty  to  authorize  a  re- 
covery of  damages  for  a  permanent  injury,  A  mere  con- 
jecture or  even  a  probability  does  not  warrant  the  giving 
of  damages  for  a  future  disability  which  may  never  be  real- 
ized." Louisville  Sou.  Ej/.  Co.  v.  Minogue,  90  Ky.  369,  14 
S.  W.  357,  29  A.  S.  R.  378;  Missouri  Pac.  By  Co.  v.  Mitehel, 
75  Tex.  78;  Block  v.  MUwaukee  Street  Ry.  Co.,  89  Wis.  371, 
61  N.  W.  1101.  46  A.  S.  R.  849,  27  L.  R.  A.  365;  Chicago  etc. 
By.  Co.  v.  Lindeman,  143  Fed.  946 ;  Howard  v.  BeldenvUle  L. 
Co.,  129  Wis.  98;  St.  Louis  etc.  By.  Co.  v.  Bird,  106  Ark. 
177;  Breen  v.  Iowa  Cent.  Ry.  Co..  359  la.  537;  Mnrshall  v. 
Wabash  Ry.  Co.,  171  Mich.  180 ;  United  R.  &  E.  Co.  v.  Dean, 
117  Md.  686 ;  Allen  v.  St.  Louis  &  S.  F.  By.  Co.,  184  Mo.  App. 
492 ;  Ongaro  v.  Twohy,  49  Wash.  93 ;  FUer  v.  JV.  Y.  C.  By. 
Co.,  49  N.  Y.  42 ;  Chicago,  B.  I.  &  P.  Co.  v.  McDowell.  66  Neb. 
170,.  92  N.  W.  121 ;  McBride  v.  -Si.  Paul  City  By.  Co..  72 
Minn.  291.  7J  N.  W.  231 ;  Ford  v.  City  of  Des  Moines.  106  la. 
94 ;  Ohio  d-  Miss.  By.  Co.  v.  Cosby  et  al,  107  Ind.  32 ;  Chicago 
(C-  N.  W.  By.  Co.  v.  DeCtow,  124  Fed.  142. 

Testimony  as  to  what  might  happen  as  the  result  of  an  ac- 
cident Ls  not  competent,  Briggs  v.  }iev}  York  Etc.  Ry.  Co., 
177  N.  Y.  59 ;  15  Am.  Neg.  Rep.  396,  101  A.  S.  R.  718.  That 
plaintiff  may  suffer  as  a  consequence  of  an  accident  is  too 
broad  as  a  basis  of  a  recovery  as  for  a  permanent  injui-y. 
Melone  v.  Sierra  Ry.  Co.,  151  Cal.  113;  as  he  may  be  "liable 
to  suffer."  Oreen  V.  Catawba  P.  Co..  75  S.  C.  102.  Reason- 
able certainty  that  future  pain  and  suffering  or  loss  of  ca- 
pacity to  work  will  follow,  must  be  proved  to  warrant  a  ver- 
dict based  on  injuries  of  a  permanent  character.  Great 
Western  Ry.  Co.  v.  Bailey,  9  Kan.  App.  207,  59  I'ac.  659; 


zeJbyCoOgIC 


560  WiLBoN  V.  Flbicinq  [Nov.  1921 

Hardy  v.  MUwaiikee  Street  Ry.  Co.,  89  Wis.  183,  7  Am.  Neg. 
Cas.  283;  Sanders  v.  O'Catlaghav,  111  la.  574;  Htill  v.  Cedar 
Rapids  etc.  Ry.  Co.,  115  la.  18. 

"Future  consequences,  which  are  reasonably  expected  to 
follow  an  injury,  may  be  given  in  evidence  for  the  purpose  of 
enhancing  the  damages  to  be  awarded.  But  to  entitle  such 
apprehended  consequences  to  be  considered  by  the  jury,  they 
must  be  such  as  in  the  ordinary  course  of  nature  are  reason- 
ably certain  to  ensue.  Consequences  which  are  contingent, 
speculative,  or  merely  possible,  are  not  proper  to  be  consider- 
ed in  ascertaining;  the  damages  *  •  •  To  entitle  a  plaintiff  to 
recover  present  damages  for  apprehended  fnture  consequences, 
there  must  be  such  a  degree  of  probability  of  their  occurring, 
as  amounts  to  a  reasonable  certainly  that  they  will  result 
from  the  original  injury."  Sedgwick,  Damages  (9th.  Ed.) 
Sec.  172,  citing  Strohm  v.  New  York  L.  E.  &  W.  Ry.  Co.,  96 
N. T.  305. 

As  one  of  several  cross-errors  ass^ed  by  defendants,  they 
urge  that  the  court  erred  in  refusing  certain  evidence  as  to 
the  condition  of  Maxwell's  automobile.  This  evidence  con- 
sisted of  testimony  relative  to  the  presence  and  condition  of 
such  equipment  as  fenders,  dashboard,  cutout  valve,  fan, 
lights,  horn,  speedometer,  springs,  etc..  apparatus  with  which 
automobiles  are  generally  equipped.  In  view  of  the  court's 
actual  rulings  on  the  admission  of  the  testimony,  we  regard 
this  contention  as  unfounded.  True,  certain  statements  con- 
cerning the  absence  or  defective  condition  of  some  of  the 
parts  mentioned  were  excluded,  but  as  it  was  not  shown  in 
what  way,  if  any,  their  presence  or  absence  was  of  import- 
ance so  far  as  the  collision  was  concerned,  we  see  no  error  in 
their  rejection.  As  it  is  well  known  that  the  external  ap- 
pearance of  an  automobile  is  a  verj'  uncertain  test  of  its  run- 
ning condition,  defendants'  theory  of  imputed  negligence  has 
little  application.  The  court  did  admit  the  testimony  of 
Harris  as  to  the  condition  of  the  brakes  and  springs,  insofar 
as  the  operating  of  the  car  was  affected  thereby,  and  granted 
defendant  express  permission  to  recall  plaintiff's  witnesses 
and  question  them  on  the  subject,  which  opportunity  had 
formerly  in  part  been  denied.      While  not  detailing  each  of 
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the  points  raised,  we  &re  not  of  opinion  to  disturb  the  court's 
rulings  on  this  line  of  the  evidence.  If,  however,  it  shall 
appear  upon  a  retrial  of  the  case  that  there  ia  some  eansal  re- 
lation between  the  infliction  of  the  injury  and  the  condition 
of  the  Maxwell  automobile,  as  affectii^  the  power  of  the 
driver  to  control  it  or  to  give  the  required  warning  of  its  ap- 
proach, its  condition  may  properly  become  a  subject  of  proof. 
Such  an  instrument  when  driven,  as  often  they  are,  with  a 
reckless  disregard  of  the  rights  of  others  lawfully  on  a  high- 
way, b  a  source  of  grave  danger. 

Defendants  further  insist  upon  their  claim  of  right  to  in- 
troduce evidence  tending  to  ahow  Maxwell's  reputation  as  a 
reckless  driver.  That  evidence  of  this  character  is  incom- 
petent is  so  well  established  as  to  admit  of  little  comment. 
Evidence  of  negligence  on  former  occasions  is  inadmissible  for 
the  purpose  of  proving  whether  a  person  did  or  did  not  do 
a  particular  act  in  question.  Pugsley  v.  Tyler,  130  Ark. 
491,  197  S.  W.  1177 ;  Luis  v.  Falvey,  228  Mass.  253,  117  N.  B. 
308 ;  Todd  V.  Chicago  City  Ry.  Co.,  197  111.  App.  544 ;  Noonan 
V  Maus,  197  111.  App.  103 ;  Louisville  Lozier  Co.  v.  SalUe,  167 
Ky.  499,  180  S.  W.  481 ;  22  C.  J.  749,  Title,  "Evidence,"  See. 
838,  note  66.  In  all  of  the  cases  cited,  the  testimony  in 
question  related  to  the  customary  conduct  of  automobile  driv- 
ers in  regard  to  their  observance  of  various  rules  of  prudent 
driving,  and  in  all  of  them  the  appellate  courts  discounten- 
anced such  evidence,  insofar  as  its  bearing  upon  a  particular 
act  was  concerned. 

Defendants  also  charge  as  error  the  rejection  by  the  trial 
court  of  the  evidence  of  Frank  M.  Powell,  who  testified  that 
he,  also  driving  an  automobile,  passed  the  Maxwell  car  about 
one-half  mile  from  the  place  of  the  accident,  at  which  time 
Maxwell  either  "could  not  steer  it  very  good  or  it  was  a  big 
car  going  around  the  turn  there  and  he  ran  pretty  close  to  the 
Ford  in  which  I  was  riding,  and  he  was  running  at  I  would 
not  like  to  say  right  now,  I  suppose  thirty  miles  an  hour 
•  •  •."  This  testimony  having  been  heard  in  the  jury'a 
absence,  the  court  excluded  it  as  irrelevant. 

This  ruling  deserv&s  and  requires  more  than  passing 
ficrutiny.       While  the  fact,  if  fact  it  be,  that  Maxwell  was 
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driving  in  a  dangerous  manner  or  at  an  excessive  rate  of 
speed,  while  a  half  mile  distant  from  the  scene  of  the  col- 
lision, does  not  prove, 'or  indeed  create  a  presumption  of, 
the  fact  that  he  was  driving  in  a  similar  -way  -when  the  acci- 
dent occnrred,  nevertheless  the  inference  which  the  jury 
might  properly  have  drawn  from  such  condaet  is  of  sufficient 
probative  value  to  justify  its  admission.  Davies  v.  Bamet, 
201  Ala.  120,  77  So.  612 ;  Wigginton's  Admr.  v.  Bickert.  186 
Ky.  650,  217  S.  W.  933.  As  there  was  evidence  also  that 
Maxwell's  ear  was  driving  very  rapidly  when  the  cars  col- 
lided, the  relevancy  of  the  testimony  becomes  more  apparent. 
Tyrrell  v.  Goslan,  93  Vt.  63,  106  Atl.  585 ;  Wellman  v.  Mead, 
93  Vt.  322,  107  Atl.  396.  See  also,  Portsmouth  Street  By. 
Co.  v.  Peed,  102  Va.  662,  47  S.  E.  850  and  Hilary  v.  Minnea- 
polis Street  Ry.  Co..  104  Minn.  432,  116  N.  W.  933.  Although 
questions  as  to  the  remoteness  or  relevancy  of  testimony  are 
generally  within  the  trial  court's  discretion,  there  are  in- 
stances where  the  circumstances  are  such  that  the  act  in  ques- 
tion, while  perhaps  somewhat  remote,  is  not  sufficiently  irre- 
levant to  render  it  inadmissible  as  a  matter  of  law,  and  it 
may  have  such  probative  value  and  legal  relevancy  that  the 
inferences  which  may  be  drawn  therefrom  are  clearly  proper 
for  the  jury.  Evidence  which  tends  "in  an  appreciable  de- 
gree to  sustain  a  material  issue  of  facts"  is  admissible.  Lyons 
V.  Fairmont  Real  Estate  Co.,  71  W.  Va.  754,  and  "the  safer 
and  more  satisfactory  rule  is  for  the  court  to  admit  whatever 
is  relevant  and  leave  the  question  of  weight  for  the  jury." 
State  V.  Tates,  21  W.  Va.  761.  The  testimony  given  by 
Powell  as  to  the  operation  of  the  automobile  only  a  few  min- 
utes before  the  collision  was  pertinent  and  admissible  under 
the  circumstances  proved. 

Among  other  cross-assignments  of  error  is  the  adverse  rul- 
ing of  the  trial  court  upon  defendants'  motion  to  dismiss  the 
action,  because  the  plaintiff  failed  to  file  the  declaration  with- 
in three  months  after  the  return  of  the  process  executed  as  re- 
quired by  section  7,  chapter  125,  Code,  under  penalty  of  dis- 
missal if  not  so  filed  in  the  oESce  of  the  court's  clerk  within 
that  time.  The  sheriff  served  the  process  soon  after  it  was 
■  issued,  and  returned  it  on  March  5,  1917,  or  the  first  Mon- 
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day  of  that  month.  Plaintiff  delivered  the  deelaratiou  to  the 
clerk,  and  the  clerk  filed  it  at  the  rules  held  June  4,  5,  and  6. 
As  the  process  was  by  its  command  returnable  to  March 
mles  it  was  necessary  to  return  it  on  the  first  rule  day,  or 
March  5.  To  ascertain  the  termination  of  the  three  months 
period,  within  which  a  declaration  must  be  filed,  or  the  action 
dismissed  at  rules  by  the  clerk,  the  number  of  days  in  the  in- 
tervening months  or  part  of  a  month  is  to  be  disregarded,  and 
the  time  is  to  be  computed  from  a  date  in  one  month  to  a  cor- 
responding date  in  another,  intended  by  the  statute.  Bank 
V.  Baird,  72  W.  Va.  716.  As  the  clerk  did  not  dismiss  the 
suit  as  he  should  have  done  had  the  declaration  not  been  filed 
in  obedience  to  the  direction  of  the  section,  it  mnst  be  assumed 
that  he  filed  it  on  June  4,  the  presumption  being  that  a  pub- 
lic officer  discharges  the  duties  required  of  him  by  statute. 
The  court  did  not  err  in  the  ruling. 

Another  cross-assignment  questions  the  action  of  the  court 
upon  instruction.*;.  These  we  can  not  consider  because  they 
are  not  in  the  record,  and  not  made  part  of  it  by  a  bill  (if  ex- 
ception, and  section  23,  chapter  131,  Code  1918,  as  amended 
by  chapter  68,  Acts,  1921,  even  if  applicable,  not  being  in 
force  when  the  case  was  tried. 

Finally,  the  defendants  cross-assign  as  erroneous  the  re- 
fusal to  permit  an  answer  to  a  question  propounded  to  Claude 
Maxwell  to  elicit  information  as  to  a  release  by  plaintiff  of 
his  claim  for  damages  as  a  result  of  the  accident.  Without 
an  avowal  of  the  purport  of  the  answer  contemplated  it  does 
not  appear  whether  the  proponents  were  prejudiced  by  the 
ruling. 

As  there  appears  to  he  no  error  in  the  judgment  it  is  af- 
firmed and  the  ease  is  remanded  for  retrial. 

Affirmed  and  remanded. 
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CHARLESTON. 

G.  W.  Payne,  Adhr.  v.  Wright  Bros.  Co. 
Submitted  November  15,  1921.      Decided  November  22,  1921. 

1.  Pleading — Declaration  Not  Demurrable  Where  Showing  Cau$e 

of  Action  with  Reaaonable  CertaintV- 

A  declaration  Is  not  subject  to  succesBful  chaUeage  by  de- 
murrer where  It  sbows  with  reasonable  certainty  the  cauae  of 
action  and  the  negligence  on  which  the  action  Is  based, 
(p.   566). 

2.  Maktkk  and  Sfjivant — Employer  Failing  to  Warn  Employee  of 

Latent  Defect  Liable  for  Injury. 

It  an  employer  knows  or  ought  to  have  known  of  latent 
detects  in  the  place,  at  which  he  engaged  his  employee  to 
work,  without  warning  him  ol  the  existence  of  Buch  defects 
and  he  had  no  notice  or  knowledge  of  their  existence  and  In 
tbe  exercise  of  reasonable  care  did  not  and  could  not  ascertain 
theiT  existence,  and,  because  of  want  of  knowledge  and  means 
of  knowledge,  received  an  Injury  which  resulted  In  Immediate 
death,  the  employer  Is  liable  In  damages  at  the  suit  of  de- 
cedent's personal    repreeentatlve.      (p,   5GG). 

3.  Same — Contract  Generally  Immaterial. 

A  contract  tor  the  performance  of  labor  In  the  construc- 
tion of  a  cesspool,  to  serve  as  a  receptacle  of  fecal  and  nrlnous 
deposits  In  a  privy,  generally  is  immaterial  in  the  trial  of  an 
action  for  personal  injury  except  Insofar  aa  it  may  be  neces- 
sary to  show  by  what  right  the  person  injured  was  at  the  place 
the  Injury  occurred,     (p.  667). 

4.  Same — Failure  to  Worn  Employee  Digging  Cesspool  Held  Negli- 

Where  a  cesspool.  In  the  form  ol  a  circular  well  30  feet  deep, 
on  a  town  lot.  Intended  as  a  conduit  to  receive  and  convey 
fecal  and  urinous  substances  from  a  privy  to  lower  sand  or 
gravel  stratum  for  absorption  by  or  percolation  through  the 
stratum,  and,  to  remove  some  Invisible  obstruction  to  the 
free  discharge  of  the  accumulation,  the  lot  owner  cansed  a 
charge  of  dynamite  to  be  exploded  In  the  well,  the  explosion 
being  unsuccessful,  and  engaged  the  services  of  an  employee 
to  drill  or  excavate  another  similar  well  within  2^  to  3  feet 
of  the  other  for  the  »ame  purpose,  and  to  connect  tbem  by 
drainage  tile,  and  the  employee,  without  being  Informed  hy 
the  owner  and  not  knowing,  and  In  the  exercise  of  ordinary 
8fl  w.  Va. 
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care  could  not  have  aacertatned,  that  the  well  bad  been  sboi 
and  Its  nails  thereby  probably  weakened,  and  without  such 
notice  or  knowledge  bad  virtually  completed  tbe  excavation 
work,  when  tbe  walls  collapsed,  and  the  contents  of  the  cess- 
pool submerged  and  Butlocated  him,  the  owner  Is  liable  In  dam- 
age for  such  negligence  on  hia  part  to  give  warning  of  the 
danger   Incident   to  such  employment     (p.  567). 

5.    TaiAL — Inatniction  Not  Bupporled  bj/  Evidence  Held  Praperljf 
Refected. 

RnllngB  upon  instructions  requested  and  refused  or  glrei^ 
considered,    discussed    and    approved,     (p.  5G9). 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  G.  W.  Payne,  administrator  of  the  estate  of 
Charles  Payne,  deceased,  against  the  Wright  Bros.  Company 
for  damages  for  the  wrnngful  death  of  plaintiff's  intestate. 
Judgment  on  the  verdict  for  plaintiff,  defendant's  motion  for 
new  trial  overruled,  and  defendant  brings  error. 

A^rmed. 

Vinaon,  Thompson,  Meek  rf-  Remhatv  and  Marcum  &  Mar- 
cum,  for  plaintiff  in  error. 

R.  S.  Dinkle,  B.  C.  Preston,  and  J.  M.  Rigg,  for  defendant 


Lynch,  Judge  : 

The  ruling  of  the  trial  court  upon  defendant's  motion  for 
a  new  trial  and  the  entry  of  a  judgment  upon  a  verdict  for 
plaintiff  and  the  matters  of  law  and  fact  upon  which  the 
motion  depends  are  the  subjects  to  be  investigated  and  decided 
upon  this  writ. 

Charles  Payne,  plaintiff's  son  and  intestate,  died  from  suf- 
focation in  a  well  he  contracted  to  constrnet  for  Wright 
Brothers  Company,  a  corporation,  November  17,  1914.  He 
had  almost  completed  the  necessary  excavation  and  at  the 
time  of  the  injury  was  in  the  well  preparing  it  t«  receive  the 
brick  work  he  agreed  to  do,  as  part  of  the  contract  betweai. 
him  and  defendant.  Near  the  well  excavated  by  him  was 
another,  the  two  being  separated  by  a  wall  of  earth  from 
two  and  one  half  to  three  feet  in  thickness,  protected  only  by 
a  brick  wall  enclosing  the  first  one  dug,  to  prevent  snbsicleDee 
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of  the  surrounding  earth  into  that  well  and  thereby  thwart 
the  purpose  it  was  intended  to  serve.  In  some  manner  and 
to  some  extent  the  well  had  become  obstructed,  and  for  that 
reason  did  not  perform  the  function  contemplated  by  de- 
fendant, namely,  to  act  as  a  conduit  or  channel  for  sewage 
from  a  privy  on  the  lot  to  the  lower  stratum  of  sand  or  gravel, 
where  the  contents  were  supposed  to  percolate  through  or  to 
be  absorbed  in  the  stratum,  whatever  the  formation  may  have 
been.  To  remove '  the  obstruction  the  defendant  caused 
dynamite  to  be  exploded  in  the  well,  or,  to  use  the  parlance 
popular  in  the  oil  fields,  shot  the  well.  As  the  explosive, 
however,  proved  unavailing,  defendant  decided  to  dig  the 
second  well  alongside  the  first  and  employed  Charles  Payne 
to  do  the  necessary  work.  This  he  did  with  the  assistance 
of  the  plaintiff,  his  father,  and  a  brother  named  Henderson. 
Before  the  accident  that  caused  his  death  occurred,  he  had 
completed  the  excavation  and  was  at  the  bottom  of  the  well, 
then  about  thirty  feet  below  the  surface,  preparing  it  to  re- 
ceive the  open  brick  work,  a  part  of  his  contract,  when,  with- 
out warning,  the  wall  between  the  two  wells  collapsed  in  part, 
thereby  permitting  the  fecal  and  liquid  contents  of  the  old 
well  to  envelop  and  suffocate  him. 

The  only  defect  in  the  declaration  to  which  defendant  de- 
murred is  the  failure  to  allege  the  ne^fligent  act  of  omission 
or  commission  of  which  defendant  was  guilty,  or  but  for 
which  the  accident  would  not  have  happened,  and  death 
would  not  have  ensued.  Defendant  does  not  seem  to  have 
misapprehended  the  pleading  and  could  not  well  misappre- 
hend it.  It  shows  with  sufficient  perspicuity  the  omission 
of  the  ordinary  duty  to  inform  an  employee  of  the  latent 
dangers  and  hazards  of  the  employment  when  the  employer 
knows  what  they  are,  and  the  employee  does  not,  and  per- 
haps could  not  in  the  exercise  of  reasonable  care,  know  or  an- 
ticipate. Payne,  of  conrse,  knew  the  old  well  was  there  and 
what  its  purpose  was,  but  according  to  the  allegations  of  the 
declaration,  he  also  knew  that  the  wall  of  the  well  was  sup- 
ported by  inside  columns  of  brick,  and  tliat  if  theretofore 
undisturbed  by  an  internal  or  external  violent  force  or  ex- 
plosion the  brick  enclosure  would  afford  him  ample  protee- 
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tion  against  the  danger  that  eulmiiiated  in  his  death.  De- 
fendant without  doubt  was  fully  aware  of  the  use  of  the 
dynamite  and  the  probable,  if  not  the  certain,  weakening  of 
the  wall  of  brick  and  earth,  and  being  so  aware,  it  was  its 
duty  to  warn  decedent  of  these  conditions.  Defendant  does 
not  pretend  that  Charles  Payne  had  any  information  or 
knowledge  of  the  explosion  in  the  well  and  no  reason  to  sus- 
pect the  impairment  of  the  brick  wall  or  its  displacement  by 
the  explosion,  or  of  the  use  of  dynamite  in  it.  These  matters 
the  declaration  avers  with  sufficient  particularity  to  enable 
a  person  possessed  of  the  usual  faculties  to  understand  what 
he  is  called  upon  to  answer  and  enable  him  to  prepare  his 


Defendant  also  relies  for  the  reversal  of  the  judgment  up- 
on variance  between  the  averments  of  the  declaration  and 
the  proof.  According  to  the  declaration  the  parties  to  the 
contract  were  defendant,  on  the  one  band,  and  the  three 
Paynes,  the  plaintiff  and  his  two  sons,  Charles  and  Hender- 
son, on  the  other ;  and  by  the  proof  for  plaintiff  the  contract 
was  between  defendant  and  decedent.  This,  however,  is  not 
a  suit  on  the  contract;  it  is  an  action  to  recover  damages  for 
a  wror^f  for  which  defendant  is  called  upon  to  render  com- 
pensation to  plaintiff,  next  of  kin  to  decedent  and  his  heir  at 
law.  The  sole  purpose  for  averring  the  contract  is  to  show 
the  reason  for  decedent's  presence  upon  the  premises.  There 
is,  it  is  true,  some  disagreement  between  plaintiff  and  de- 
fendant as  to  who  are  the  real  parties  to  the  contract.  Max- 
welton  Wright,  defendant's  president  and  business  manager, 
testifies  that  he  and  plaintiff  were  the  only  parties  to  the  con- 
tract. This  question,  however,  is  only  speculative,  and  if  it 
were  serious  it  could  not  be  raised  for  the  first  time  upon  this 
writ.  Bertha  Ztne  Co.  v.  Martin,  93  Va.  791;  Shenandoah 
etc.  B.  Co.  V.  Moose,  83  Va.  827;  Richmond  B.  etc.  Co.  v. 
West,  100  Va.  184;  Moore  Lime  Co.  v.  Johnston,  103  Va.  84. 

The  exact  location  of  the  excavation,  as  designated  by  Max- 
welton  Wright,  is  also  a  matter  of  dispute  between  the  par- 
ties. According  to  his  testimony,  the  location  to  be  drilled 
or  dng  was  twelve  feet  from  the  old  or  first  well,  thus  leav- 
ing BofBcient  space  between  it  and  the  new  one  to  afford  am- 
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pie  protection  against  the  possibility  of  an  injury  in  doing 
the  work  required  by  defendant.  The  evidence,  however, 
80  clearly  preponderates  in  support  of  the  location  at  which 
the  excavation  was  made,  fwo  and  one  half  to  three  feet  from 
the  first,  as  to  warrant  the  finding  of  the  jury  as  disclosed 
by  their  verdict. 

Counsel  for  defendant  in  argument  insists  and  rely  upon 
the  rifibt  to  treat  decedent  as  an  independent  contractor  or 
subcontractor,  or  an  employee  of  one  or  the  other  of  such 
agencies  and  thereby  defeat  legal  recovery  against  their 
client.  It  is  difficult  to  comprehend  the  force  of  this  conten- 
tion, if  force  it  has.  They  attempted  to  prove  a  contract 
with  George  W.  Payne,  the  father  and  plaintiff,  and  .to  show 
that  Charles  Payne  had  no  part  in  the  arrangement,  or  in 
doing  the  work  except  as  an  employee  of  his  father,  and  the 
communication  by  Maxwelton  Wright  to  the  father  during 
the  negotiation  preliminary  to  the  agreement  later  consum- 
mated by  them.  Here  again  the  evidence,  though  conflict- 
ing and  apparently  almost  equally  preponderant  was  for  the 
jury  to  determine  and  they  did  determine  the  conflict  In 
favor  of  the  plaintiff. 

But  if  it  be  admitted  that  plaintiff  was  a  party  to  the 
contract  and  decedent  was  his  employee,  the  admission  does 
not  absolve  defendant  from  liability,  if  the  facts  were  as  they 
appear  in  the  record  to  have  been,  unless  the  father  knew  or 
was  informed  by  Maxwelton  Wright  of  the  dai^rous  condi- 
tion produced  by  the  explosion  in  the  old  well.  There  is  not 
the  slighest  intimation  that  decedent  was  advised  or  knew  of 
its  impairment  by  the  explosion,  or  could  have  known  of  it  if 
he  had  examined  it  with  that  end  in  view.  Whether  it  was 
necessary  for  Wright  to  impart  knowledge  of  that  condition 
to  any  other  than  the  person  with  whom  the  contract  was 
made  is  a  question  that  does  not  fairly  arise  from  the  facts 
in  evidence,  and  for  that  reason  it  is  not  decided.  With  the 
exception  of  the  testimony  relative  to  the  actual  participants 
in  the  makii^  of  the  contract  the  trial  proceeded  almost  ex- 
clusively upon  the  theory  of  non-liability  on  the  part  of  the 
defendant  in  any  event.  This  theory  manifestly  appears  in 
89  w.  v«. 
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the  discussion  of  the  rulings  upon  the  inatmetions  later  re- 
ferred to. 

As  to  liability  of  defendant  for  the  injury  inflicted,  as  it 
■was,  under  the  circumstances  related,  conceding  the  contract 
was  not  with  him  and  assuming  that  he  was  merely  an  em- 
ployee  of  his  father,  and  that  neither  of  them  knew  of  the  ax- 
plosion  and  the  damage  to  the  wells,  the  only  authority  that 
need  be  cited  is  Wilson  v.  Valley  Improvement  Co.,  69  W.  Va. 
778,  45  L.  R.  A.  (N.  S.)  271,  Ann.  Cas.  1913-B,  791.  PUin- 
tiff  in  that  case  was,  when  injured,  an  employee  of  defendant 
and  as  such  was  engaged  in  the  performance  of  a  contract  be- 
tween defendant  and  the  owner  of  the  property  for  wiring  a 
building  for  electricity,  the  injury  having  resulted  from  a 
defect  in  a  scaffold  erected  by  or  for  the  owner,  and  neces- 
sary to  enable  the  employee  to  wire  the  building,  if  indeed 
the  owner  did  not  erect  it  pursuant  to  his  ^reement  with 
the  employer.  The  question  of  liability  predicated  upon 
flobstantially  similar  facts  make  that  case  peculiarly  pertinent 
here,  and  the  discussion  appropriate  and  controlling.  The 
decision  is  elaborate,  logical  and  convincing,  and  while  the 
defendant  was  exonerated,  it  was  because  the  owner,  not  he, 
was  the  party  at  fault. 

The  only  other  question  is  as  to  the  giving  and  refusal  of 
instructions.  Of  these  three  were  asked  by  plaintiff  and 
two  were  given,  and  seven  by  defendant  and  four  were  given, 
and  defendant  excepted  to  the  refusal  of  the  three  asked  by 
him,  and  to  the  two  given  for  plaintilT.  These  instructions 
have  received  careful  consideration  and  the  examination  has 
led  to  the  conviction  that  the  trial  court  committed  no  error 
in  its  rulings  on  them.  As  said  before  they  were  requested 
by  the  parties  and  propounded  by  the  court  in  part  and  re- 
fused in  part  upon  the  theory  that  decedent  was  the  con- 
tractor. Plaintiff's  No.  1,  after  the  usual  advisory  restric- 
tion, or  limitation  to  a  belief  founded  upon  the  evidence,  told 
the  jury  that  if  they  believed  there  was  a  contract  between 
Charley  Payne  and  defendant  to  drill  a  new  well  for  the  pur- 
pose of  draining  the  old  one  and  that  defendant  had  caused 
the  latter  to  be  shot  to  remove  obstructions  from  it  and  that 
the  shot  injured  the  walls,  and  that  defendant  failed  to  in- 
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form  Charley  Payne  that  the  well  had  been  shot  and  Charley 
Payne  had  no  knowledge,  and  by  the  exercise  of  due  care 
could  not  have  known,  that  it  had  been  shot,  or  that  the  well 
vails  had  thereby  be«n  injured  to  such  an  extent  that  the 
well  broke  through  into  the  well  being  dug  by  decedent, 
thereby  causing  his  death,  and  if  they  did  so  believe  from  the 
evidence  then  they  should  find  for  plaintiff.  Plaintiff's  No. 
3,  which  was  given.  No.  2  being  refused,  is  like  the  other  in 
every  particular  except  that  it  proceeds  upon  decedent's 
right  to  assume  that  the  premises  were  in  a  reasonably  safe 
condition  and  not  rendered  dangerous  by  any  latent  or  unseen 
defects,  other  than  those  usually  attendant  upon  such  work, 
and  that  the  caving  in  of  the  old  wall  was  caused  by  dyna- 
miting it,  and  concluding  as  No.  1  did  as  to  defendant's 
knowledge  and  decedent's  lack  of  knowledge  and  means  of 
knowledge  etc. 

Of  defendant's  instructions,  Nos.  1,  2,  5,  6  and  7  were 
^iven  as  requested,  defendant  can  not  and  plaintiff  does  not 
complain.  The  court  refused  No.  3  because  covered  by  No. 
2,  and  No.  4  because  covered  by  No.  7.  Insofar  as  the  prin- 
ciples embodied  in  Nos.  2  and  3  are  concerned,  they  are  in  ef- 
fect the  same.  For,  as  stated,  it  is  immaterial  with  whom 
the  contract  was  made  as  between  G.  W.  Payne  and  Charley 
Payne,  and  No.  2  requires  the  jury  to  find  for  the  defendant 
if  the  contract  was  not  made  with  Charley  Payne,  and  No. 
3  to  find  for  defendant  if  they  believe  G.  W.  Payne  was  the 
contractor.  But  No.  3  is  silent  upon  the  question  of  the 
knowledge  of  the  shooting  of  the  well  and  the  impairment  due 
to  the  shot.  So  that  in  substance  and  effect  Nos.  2  and  3  are 
the  same. 

While  there  is  not  the  same  similarity  between  Nos.  4  and 
7,  they  are  substantially  alike  in  principle.  No.  4  was  predi- 
cated upon  Charley  Payne 's  knowledge  of  the  dangerous  na- 
ture of  the  work  he  contracted  to  do,  owing  to  the  explosion 
and  with  that  knowledge  performed  the  work,  plaintiff  can 
not  recover  in  the  action.  There  is  not  in  the  evidence  the 
slightest  intimation  of  the  possession  by  him  of  any  such 
knowledge  and  information  and  hence  No.  4  was  properly  re- 
jected for  that  reason  alone,  without  regard  to  No.  7. 
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Being  anable  to  find  error  in  the  proceeding,  our  order  will 
afflrm  the  judgment. 

Affirmed. 


CHARLESTON. 

Cora  Jackson,  Quakdian  v.  George  Jackson,  Intant,  et  al. 
Submitted  November  15,  1921.    Decided  November  22,  1921. 

1,  Infartb — Bupreme  Court  of  AppeaU  Will  Protect  Interett  of 

Infant  Not  Complaining,  Though  Appeal  whu  &v  Another  De- 
fendant. 

It  the  circuit  court.  Id  a  proceeding  to  sell  or  leaae  an  In- 
fant's land,  fallB  to  properly  protect  bla  Interest,  this  court 
will  do  ao,  tlLough  the  decree  or  order  Is  not  complained  of  by 
Buch  Infant  or  his  guardian,  and  the  appeal  was  allowed  on 
the  petition  of  another  defendant,     (p.  ET3). 

2.  QiTAaniAR  ARD  WAsn — Petition  for  Bale  of  Infant't  Zand  iftut 

Bhow  Secetfity  or  Infant'*  Advantaget  from  Bale. 

To  justify  the  sale  or  lease  of  an  Infant's  land,  under  chap- 
ter 88  of  the  Code,  the  bill  or  petition  must  allege  facts  show- 
ing some  necessity  tor  so  disposing  of  hjs  land,  or  showtna 
that  It  win  really  be  to  bla  advantage  to  do  so.     (p.  574). 

Appeal  Irom  Circuit  Court,  Marion  County. 

Summary  proceeding  by  Cora  Jackson,  guardian,  against 
George  Jackson,  her  infant  son,  and  others  for  sale  of  in- 
fant's land.  Decree  for  plaintiff,  and  the  defendants  ap- 
peal. 

Reversed  and  remanded. 

Frank  C.  Haymond  and  Clay  D.  Amos,  for  appellants. 

Miller,  Judge: 

The  decrees  complained  of  by  the  Salvatore  Coal  Company 
were  pronounced  in  a  summary  proceeding,  begun  by  Cora 
Jackson,  Guardian,  against  Qeoi^  Jackson,  her  infant  son, 
Cora  Jackson,  widow  of  Charles  E.  Jackson,  deceased,  Bulah 
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Lee  and  Pearl  M.  Jackson,  her  adult  daaghters,  and  the 
Salvatore  Coal  Company. 

The  object  of  the  petition  was  to  obtain  a  decree  to  sell  or 
lease  the  undivided  interest  of  the  infant  Oeorge  Jackson  in 
a  body  of  coal  containing  fifty  acres,  underlying  a  tract  of 
132.55  acres  of  land,  of  which  the  father  of  the  infant  and 
adult  lieirs  and  husband  of  petitioner  died  seized  and  pos- 
sessed. Section  12  of  chapter  83  of  the  Code  authorizes  such 
summary  proceedings,  and  provides  that  the  petition  shall 
show  all  the  estate,  real  and  personal,  belonging  to  the  minor 
and  set  forth  plainly  all  the  facts  calculated  to  show  the  pro- 
priety of  the  sale  or  lease;  that  it  shall  be  verified  by  the 
plaintiff;  and  that  ten  days  notice  shall  be  given  to  defend- 
ants before  such  petition  shall  be  heard. 

The  petition  avers  that  the  interests  of  the  infant  will  be 
promoted  by  a  sale  or  lease  of  his  interest  in  said  coal;  but 
the  only  facts  alleged  by  way  of  compliance  with  the  pro- 
visions of  the  statute  are:  That  prior  to  the  filing  of  said 
petition  the  Salvatore  Coal  Company  had  offered  for  a  lease 
of  the  coal  and  mining  rights  seven  cents  per  ton,  and  that 
petitioner  with  one  of  her  daughters  had  been  induced  to 
sign  a  lease  to  the  said  company,  conveying  the  coal  and 
mining  rights  to  it  at  seven  cents  per  ton  royalty,  but  as  the 
husband  of  said  daughter  had  not  signed  said  lease,  the  lease 
was  as  to  her  void ;  that  prior  to  the  filing  of  the  petition,  the 
petitioner  in  her  individual  capacity  and  the  adult  heirs  had 
agreed  to  lease  the  eoal  with  mining  rights,  at  ten  cents  per 
ton ;  and  that  they  had  agreed  to  join  in  a  lease  to  one  Oeorge 
R.  Roberts,  Trustee. 

There  is  no  allegation  of  any  necessity  to  sell  or  lease 
the  infant's  interest  in  the  coal,  for  his  support  or  to  provide 
for  his  education.  It  is  alleged  that  his  interest  in  the  132.55 
acres  of  land  under  which  the  coal  lay,  is  the  only  real  estate 
owned  by  him,  and  that  his  personal  property  does  not  exceed 
in  value  $800.00,  leaving  it  for  inference  only,  that  because 
of  the  small  personal  estate,  the  proceeds  from  the  sale  of  the 
coal,  or  royalties  that  might  be  derived  therefrom,  might  be 
necessary  for  his  support  or  maintenance.  But  these  tacts 
are  not  specifically  alleged.      For  anght  that  appears  in  the 
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petition,  the  infant,  then  being  sixteen  years  of  age,  might 
have  been  employed  and  making  his  own  living,  with  no  ueoes- 
sity  for  selling  his  interest  in  the  coal. 

Apparently  some  evidence  was  taken  to  support  the  peti- 
tion and  justify  the  sale  or  lease ;  but  this  evidence,  if  taken 
down,  is  not  contained  in  the  record. 

The  infant,  then  being  over  sixteen  years  of  age,  filed  hia 
answer  to  the  petition,  allegir^  that  he  believed  his  interest 
would  be  promoted  by  the  sale  or  lease  of  the  coal,  but  be- 
cause of  his  youth  he  was  not  qualified  to  fully  comprehend 
the  allegations  of  the  petition,  and  on  account  of  his  infancy 
commended  his  interests  to  the  protection  of  the  court. 

The  only  appellant  is  the  Salvatore  Coal  Company,  made 
defendant  in  the  petition,  and  which  answered  the  bill,  al- 
lepring  that  it  had  acquired  the  interest  of  the  widow  in  the 
coal  by  virtue  of  the  lease  previously  executed  by  her  and 
her  daughter,  not  joined  in  by  the  husband  of  the  daughter. 
The  answer  of  the  appellant  and  the  report  of  sale  or  lease 
made  by  the  guardian  to  George  R.  Roberts,  Trustee,  shows 
that  before  sale,  appellant  had  offered  for  a  lease  of  the  in- 
fant's interest  in  the  coal  his  proportionate  share  of  fifteen 
cents  per  ton,  and  in  al)  other  respects  upon  the  same  terms 
and  conditions  as  sold  by  the  guardian  to  said  Roberts. 

The  principal  grounds  relied  upon  by  appellant  for  re- 
versing the  decrees  below  are:  first,  that  the  court  had  no 
jurisdiction  to  direct  a  sale  or  lease  of  the  infant's  interest, 
because  such  lease  would  operate  against  its  interest  acquired 
from  the  widow ;  and,  second,  because  it  was  error  to  ignore 
the  upset  bid  for  the  interest  of  the  infant,  and  for  other 
errors  apparent. 

The  conclusion  we  have  reached  in  r^ard  to  the  case  does 
not  require  us  to  consider  the  supposed  interests  of  appellant. 
We  do  not  think  sufficient  facts  were  allied  in  the  petition 
to  justify  the  decree  of  sale  of  the  infant's  interest. 

While  the  guardian  ad  litem  answered,  by  a  formal  answer, 
no  special  defenses  were  interposed  by  him ;  but  infants  are 
always  the  wards  of  a  court  of  equity,  and  it  is  always  the 
duty  of  the  court  where  the  interests  of  infants  are  involved, 
to  protect  those  interests,  and  this  duty  extends  to  the  court 
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of  appeals,  as  well  as  to  the  court  of  original  jiirisdictioc. 
As  we  said  in  Olade  Mining  C(>mpany  v.  Harris,  65  W,  Va. 
162,  "on  appeal  an  infant  will  be  given  the  benefit  of  every 
defense  of  which  he  could  have  availed  himself,  or  which 
might  have  been  interposed  for  him  in  the  trial  court;  and 
where  the  record  shows  error,  as  to  a  minor  defendant,  the 
decree  will  be  reversed,  though  there  is  no  appeal  on  his  part, 
it  being  the  duty  of  the  chancellor,  as  the  guardian  of  infants, 
to  protect  their  rights." 

"Wherefore,  it  becomes  our  duty  to  determine  whether  the 
petition  in  this  case  justified  the  decrees  appealed  from,  and 
whether  a  demurrer  interposed  thereto  ought  to  have  been 
sustained.  In  the  recent  case  of  BaUes,  Gvardian  v.  Alder- 
son,  82  W.  Va.  342,  a  proceeding  under  section  12  of  chapter 
83  of  the  Code,  the  sufficiency  of  the  petition  was  challenged. 
It  undertook  to  set  forth  a  number  of  reasons  why  the  in- 
terests of  the  infants  would  be  promoted  by  sale  of  the  in- 
fants' lands;  such  as,  that  the  lands  of  the  infants  were  un- 
developed, and  were  valuable  largely  for  the  minerals,  and 
that  it  was  uncertain  when  they  would  be  developed;  that 
the  taxes  on  the  lands  amounted  to  a  lai^e  sum,  which  had  to 
be  paid  out  of  the  personal  estate  of  the  infants;  and  that 
the  price  of  thirty  dollars  per  acre  offered  was  a  good  price, 
and  the  proceeds  of  the  sale  might  be  invested,  and  the  in- 
come therefrom  would  be  of  more  benefit  to  the  infants  than 
any  possible  increase  in  the  value  of  the  lands.  But  as  the 
petition  in  that  case  was  lacking  in  any  showing  of  necessity 
for  the  sale  of  the  lands,  it  was  regarded  wanting  in  the  neces- 
sary averments  to  justify  the  sale  of  the  property.  In  this 
case,  as  we  have  indicated,  there  Ls  no  showing  of  necessity 
for  the  sale  of  the  infant's  coal,  and  little  alleged  or  proven 
to  justify  the  sale  of  the  property.  On  the  contrary,  we  see 
from  the  answer  of  appellant  and  the  report  of  sale  and  the 
decree  confirming  it,  that  a  larger  price  was  offered  by  way 
of  an  upset  bid  for  the  infant's  interest. 

Our  conclusion  is  that  the  decrees  of  sale  and  confirmation 
should  be  reversed,  and  the  cause  remanded,  with  leave  to 
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petitioner  to  amend  if  so  adviHed,  if  not,  to  dismiss  the  peti- 
tion. 

Reversed  and  remanded. 


CHARLESTON. 

F.  W.  RiQos,  Adm'b.  Etc.  v.  Mbs.  E.  G.  Steank  et[  als. 

Submitted  November  15.  1921.     Decided  November  22,  1921. 

1.     Gifts,  Causa  Mortis. 

Clear  and  uncontradicted  prool  that  a  man  on  Ills  death-bed, 
only  a  day  or  two  before  fals  death  and  with  knowledge  o( 
Impending  death,  caused  his  property,  consUtlng  of  a  note  and 
a  sum  of  money  In  the  hands  of  his  banker,  obrlonely  ex- 
ceeding the  probable  charges  against  his  estate  by  a  consider- 
able amount,  to  be  delivered  to  hie  niece,  with  the  declaration 
that  he  wanted  her  to  have  the  money  to  pay  up  his  expenses, 
after  having  given  to  her,  two  or  three  days  earlier,  a  check 
for  the  money  and  told  her  to  get  it  and  pay  his  bills,  con- 
sisting of  medical,  hospital  and  faneral  charges,  and  also  that 
he  Intended  her  to  have  the  note  and  the  resldne  of  the  money 
after  such  payments,  amply  suffices  to  establish  a  gift  cav*a 
mortis,  of  the  note  and  the  money,  subject  to  such  charges, 
and  precludes  the  theory  of  a  delivery  thereof  npon  a  trust 
to  pay  such  charges  and  account  for  the  residue  with  the 
estate  of  the  decedent,     (p.  676). 

t.     Same — EviOence,  Declarations  and  Acts. 

Such  previons  declaration  and  acts  are  admissible  not  onl; 
as  primary  evidence  of  such  gift,  but  also  as  tending  to  solve 
the  ambiguity.  If  any,  raised  by  the  declaration  attendant  upon 
the  delivery  of  the  money  and  note.    (p.  576). 

(Lively.  Judge,  absent.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  F.  W.  Riggs,  administrator,  etc.,  against  Mrs.  £. 
Q.  Strank  et  <Us.  Decree  for  plaintiff  and  defendant  ap> 
peala. 

Reversed;  Injunction  dissolved;  BUI  dismissed. 
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F.  W.  Rigg,  for  appellee. 
J.  W.  Perry,  for  appellant. 

POPPENBARGER,  JuDGE : 

By  perpetuation  of  an  injunction  awarded  upon  the  plain- 
tiff's bill,  and  requirement  of  payment  and  delivery  of  the 
sum  of  money  and  note  in  controversy,  to  the  plaintiff,  by  the 
Day  and  Night  Bank  of  Huntington,  the  depository  thereof, 
the  decree  complained  of  denied  the  validity  of  an  alleged 
gift  of  said  fund  and  note  to  the  defendant  Mrs.  Strank. 
Whether  the  trial  court's  findings  against  the  validity  of  the 
claim  of  gift  is  incorrect,  or  lacks  foundation  in  law  and  evi- 
dence to  such  an  extent  as  to  justify  reversal  here,  is  the  sole 
inquiry  raised  by  the  appeal. 

The  gift,  if  any,  was  made  in  contemplation  of  death,  by 
B.  P.  Reynolds,  the  uncle  of  Mrs.  Strank.  Reynolds  was  a 
bachelor  and  his  next  of  kin  were  six  brothers  and  sisters. 
For  a  period  of  time  not  disclosed,  he  seems  to  have  resided 
with  one  Joe  Connor,  and,  upon  the  death  of  Connor,  with  his 
sister,  Mrs.  C.  IS.  Wallace,  and  her  husband,  until  less  than 
a  year  before  the  date  of  the  alleged  gift  and  his  death. 
On  account  of  some  trouble  between  him  and  his  sister  or  her 
husband,  he  left  their  home  and  had  his  trunk  and  personal 
belongings  moved  to  the  home  of  Mrs.  Strank  in  the  City  of 
Huntington,  though  it  does  not  appear  that  he  at  any  time 
regarded  that  place  as  his  residence  or  home.  The  testi- 
mony tends  to  prove  that  he  visited  the  home  of  Mrs.  Strank 
frequently.  In  addition  to  his  trunk,  its  contents  and  some 
other  personal  effects,  he  had  eight  hundred  dollars  on  de- 
posit in  the  Bank  of  Milton,  W.  Va.  and  a  note  for  the  sum 
of  three  hundred  dollars,  executed  by  his  brother-in-law,  C. 
S.  Wallace,  which  also  the  bank  held  for  collection. 

The  alleged  gift  had  its  beginning  in  a  transaction  at  the 
home  of  Mrs.  Strank,  on  a  Sunday  morning  in  December, 
1919,  and,  if  consummated,  the  consummation  occurred  aboat 
a  week  later,  at  the  Guthrie  Hospital  in  the  City  of  Hunt- 
ington, to  which  Reynolds  went  on  the  afternoon  of  that  Son- 
day,  for  treatment.  Two  witnesses,  cousins  of  Mrs.  Strank, 
and  her  husband  and  wife,  testify     that    on     said     Sunday 
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morning.  Reynolds  had  Mrs.  Strank  get  for  him  fala  bank 
pass-book  and  check-book,  and,  after  having  inspected  them, 
told  her  he  had  $800.00  in  the  bank  and  he  wanted  her  to 
check  that  oat  to  pay  his  doctor's  bills  and  that,  after  pay- 
ment of  the  doctor 's  bills  and  his  funeral  expenses,  be  wanted 
her  to  have  what  shoald  be  left.  They  say  he  told  her  abont 
the  note  also  and  said  he  wanted  her  to  have  the  money  rep- 
resented by  it,  when  it  should  become  due.  One  of  these 
witnesses,  the  husband,  says  Reynolds  at  the  time  of  this  con- 
versation, made  a  remark  to  the  effect  that  he  did  not  expect 
to  live  long.  On  the  date  of  this  conversation,  Reynolds 
drew  his  check  in  favor  of  Mrs.  Strank  for  the  $800.00,  and 
delivered  it  to  her,  althoi^fa  neither  of  the  two  witnesses 
above  mentioned  saw  him  do  so.  Her  brother  swears  he 
did  it  that  day  and  told  her  he  wanted  her  to  have  every- 
thing he  had  after  payment  of  his  debts.  Shortly  after  the 
date  of  the  conversation,  she  and  her  father,  T.  C.  Reynolds, 
appeared  at  the  Bank  of  Milton  with  the  check,  which  ap- 
peared to  bear  the  genuine  signature  of  B.  P.  Reynolds. 
Nevertheless,  the  bank  officials  declined  to  honor  it,  on  ac- 
count of  directions  previously  given  them  by  Reynolds,  not 
to  honor  any  check,  because  he  expected  always  to  apply  in 
person  for  his  money,  when  he  should  need  or  want  it.  At 
a  conference  between  the  cashier  and  the  vice-president, 
James  H.  Harshbarger,  it  was  arranged  that  the  latter  should 
take  $800.00  of  the  bank's  money  and  the  $300.00  note  and 
accompany  Mrs.  Strank  to  the  hospital  and  there  let  Rey- 
nolds direct  the  disposition  thereof.  On  their  arrival,  they 
found  him  conscious  but  weak.  He  recognized  them  and  di- 
rected delivery  of  the  money  and  the  note  to  Mrs.  Strank. 
As  to 'this  there  is  no  controversy.  Retiring  from  his  bed 
side  to  another  room,  or  to  a  corridor,  Harshbarger  delivered 
the  money  and  the  note  to  Mrs.  Strank. 

The  plaintiff  in  his  bill  proceeds  upon  the  theory,  however, 
that  the  money  and  note  were  delivered  to  her  as  trustee,  with 
directions  to  pay  his  medical,  hospital  and  funeral  expenses 
and  divide  the  residue  among  his  next  of  kin  or  pay  it  over 
to  his  administrator.  The  only  basis  for  this  contention  is 
the  fact  that  Reynolds  said  to  Harshbarger,  in  connection 
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with  his  direction  to  deliver  the  money  and  note  to  Mrs. 
Strank,  that  he  wanted  her  to  have  the  money  to  pay  up  his 
expenses.  The  testimony  of  E.  A.  Reynolds,  a  brother,  and 
Alva  Reynolds,  a  nephew,  is  to  the  same  effect.  None  of 
these  witnesses  say  he  pave  any  direction  as  to  what  should 
be  done  with  any  residue  there  might  be,  after  payment  of 
debts  and  expenses.  All  of  them  agree,  that  the  direction  . 
to  deliver  the  money  and  note  to  Mrs.  Strank  was  made  in 
contemplation  of  impending  death. 

Mrs.  Strank  deposited  the  money  to  her  credit  in  the  Day 
and  Nifrht  Bank  and  delivered  the  note  to  that  bank  for  col- 
lection. Seeking  an  adjudication  of  title  to  the  property  in 
the  administrator,  the  bill  made  her  and  the  bank  parties 
defendant  and  prayed  an  injunction  again.st  disposition  there- 
of, pending  the  suit,  which  was  awarded.  Before  it  was 
awarded.  disbiirsementH  had  been  made  on  account  of  medical 
and  funeral  expenses,  which  left  a  balance  of  $495.25. 

The  delivery  in  contemplation  of  death  being  clearly  and 
fully  proved  and  undisputed,  the  only  remaining  subject  of 
inquiry  is  the  purpose  or  intent  of  the  delivery.  The  main 
contention  of  the  plaintiff  is  that  the  property  was  delivered 
only  upon  a  trust  to  pay  expenses  and  that  of  the  defendant 
that  it  was  delivered  by  way  of  absolute  gift  subject  to  pay- 
ment of  medical,  hospital  and  funeral  expenses,  out  of  it. 
As  to  delivery  and  the  occasion  thereof,  the  rule  requiring 
full  and  clear  proof  of  a  donatio  causa  mortis  has  been  com- 
plied with.  While  the  drawing  and  delivery  of  the  check 
fo-  t'"0  i^o'-oy  may  not  amount  to  an  actual  or  symbolical 
delivery  thereof,  they  are  very  strong  evidence  of  intent  to 
make  the  delivery  subsequently  effected,  and  they  arccorro- 
borative  of  the  testimony  of  the  witnesses  to  the  declarations 
alleged  to  have  been  made  at  the  home  of  Mrs.  Strank.  They 
were  acts  by  way  of  effect  to  execute  the  intention  then  and 
there  expressed,  and,  if  expressed  in  the  terms  given  by  those 
witnesses,  it  clearly  excluded  the  theory  of  a  trust.  They 
are  not  cootradicted  by  any  person  nor  in  any  way,  and  their 
statements  are  corroborated  by  acts  in  execution  of  the  in- 
tention said  by  them  to  have  been  expressed.  G.  T.  Rey- 
nolds, brother  of  the  decedent  and  father  of  the  donee,  testi- 
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fies  that  his  brother  had  told  him  in  September,  1919,  of  bis 
intention  to  give  all  he  had  to  Mrs.  Strank,  and,  at  the  ho»- 
pital,  on  Monday  before  his  death,  that  he  had  given  her 
bis  money,  the  note  and  his  bedding.  All  of  this  evidence 
was  clearly  admissible.  Matter  of  Swade,  65  N.  T.  App. 
Div.  592;  Rhodex  v.  Ckilds.  64  Pa.  St.  18;  Bank  v.  MUckell, 
18  R.  I.  739;  20  Cyc.  1247;  14  Am.  &  Eng.  Ency.  L.  1068; 
12  R.  C.  L.,  p.  971.  It  is  admissible  not  only  as  primary 
evidence  to  prove  the  gift,  but  also  to  clear  up  any  ambiguity 
the  expression,  "I  want  her  to  have  that  money  to  pay  up 
my  expenses,"  may  have  introduced.  Smith  v.  Maine  et  al., 
25  Barb,  (N,  Y,),  33.  These  declarations  of  intention,  taken 
in  connection  with  the  indisputable  fact  of  delivery  of  pos- 
session, said  to  be  the  strongest  and  most  essential  element 
in  a  gift  eavsa  mortis,  Dickesckied  v.' Bank,  28  W.  Va.,  340, 
are  amply  sufficient  to  overcome  any  mere  inference  arising 
from  the  expression  just  quoted.  To  them  must  be  added 
the  circumstances  that  the  cash  alone  far  exceeded  the  amount 
necessary  to  pay  such  expenses  and  that  the  money  evidenced 
by  the  note  would  not  be  needed  for  payment  thereof.  Noth- 
ing more  than  a  mere  inference  of  a*  delivery  upon  a  trust 
can  arise  from  that  expression.  Neither  it  nor  any  other 
language  used  on  the  occasion  of  the  delivery  gave  any  direc- 
tion as  to  money  remaining  after  payment  of  expenses.  All 
of  the  witnesses  called  both  for  and  against  the  plaintiff, 
who  beard  the  direction  to  make  the  delivery,  agree  that  the 
declaration  of  purpose  was  limited  to  expenses  and  silent  as  to 
what  might  remain  after  payment  thereof.  The  omission 
in  it  is  supplied  by  the  delivery  of  money  and  property  far  in 
excess  of  the  requirement  for  expenses  and  the  antecedent 
declarations  of  intention  to  make  an  absolute  gift. 

Being  clearly  of  the  opinion  that  an  absolute  gift,  subject 
to  the  charges  above  mentioned,  has  been  clearly  and  fully 
proved,  we  will  reverse  the  decree  complained  of,  dissolve  the 
injunction  and  dismiss  the  bill. 

Reversed:  Injunction  dissolved;  Bill  dismissed. 
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CHARLESTON. 

Ralph  H.  Ely  et  als  v.  Ebnest  Phillips  et  als. 
Submitted  November  15,  1921.     Decided  November  22,  1921. 

1.  Logs  amd  Looaino — Facts  Stated  Beld  Not  to  Jtutif]/  Finding 

of  Deliverv. 

The  signing  and  acknowledKment  by  two  of  three  owners  of 
a  tract  of  land,  of  a  deed  purporting  to  conTey  the  timber 
thereon,  with  right  to  cut  and  remove  the  Hame  within  four 
years,  tor  and  In  consfderatfon  of  a  large  sum  of  money  pay- 
able partly  In  cast)  and  partly  In  tDHtallments,  on  account  of 
wbich  a  sum  leas  than  the  caah  payment  was  paid,  the  placing 
the  same  In  the  IiandB  of  the  vendees  or  one  of  them  for  only 
an  Instant,  the  return  thereof  to  the  grantors,  the  transmls- 
sion  of  It  by  one  of.  them  to  his  wife  lor  her  signature  and 
acknowledgment,  and  subsequent  transmlssloii  thereof  to  the 
thim  owner  for  execution,  are  not  sulHolent  to  Justltr  a  finding 
of  delivery  of  the  deed.     (p.  5S2). 

2.  Pbatjdb,  Statute  of — Executed  Deed.  Though  7/ot  Delivered  it 

Stitllcient  "MemoraTtdun." 

A  deed  fully  and  completely  signed  and  acknowledged, 
though  not  dellveredt  is  a  sufficient  memorandum  of  a  contract 
for  the  sale  of  land,  within  the  meaning  of  the  statute  of 
frauds,      (p.  G82). 

8,     Same — DeHverv  of  Memorandum  of  Contract  for  Bale  of  Land 
Not  Reguired. 

Being  In  derogation  of  the  common  law,  and  therefore  sub- 
ject to  the  rule  of  strict  construction,  limiting  Its  scope  of 
operation  by  its  terms,  the  statute  of  frauds  does  not  rwinlr* 
'     the  delivery  of  a  memorandum  of  a  contract  for  the  sale  of 
land.     (p.  582). 

4.  CoBTRACTS — Signert  of  Contract  Prepared  for  Thetf  and  Other 

Persont'  Bignaturea  Held  Not  Bound  Until  An  Have  Signed. 

Persons  signing  a  contract  prepared  for  signatures  of  others 
to  be  afBxed  along  with  theirs,  and  intended,  as  shown  by 
proof,  to  be  signed  by  all  of  the  parties  named  In  It,  are  not 
bound,  unitll  all  have  signed  it,  and  Incur  no  obligation,  if  any 
of  those  who  were  to  have  Signed  It,  have  refused  to  do  so, 
<p.  584). 

5.  Frauds,  Statute  of — Memorandum  of  Contract  of  Sale  6y  Two 
or  More  Uutt  Be  Signed  by  All. 

A  memorandum  of  a  contract  of  sale  of  real  estate  by  two 
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or  more  persons,  to  be  Bufflclent  under  the  statute  of  frauds, 
must  be  signed  bj  all  of  them.  (p.  584). 
(LivELT.  JiTpoB.  abeeat.) 

Appeal  from  Circuit  Court,  Upshur  County. 

Suit  by  Ralph  H.  Ely  and  others  against  Ernest  Phillips 
and  others.  Decree  for  the  plaintiffs,  and  the  defendants 
appeal. 

Reversed,  and  bill  dismissed. 

Brannon,  Slathers  &  Stalkers  and  Linn  Brannon,  for  ap- 
pellants. 

Young  &■  McWkorter,  for  appellees. 

POPFENBAKQER,  JuDQE : 


The  appellants  in  this  cause,  two  of  three  tenants  in  com- 
mon of  a  tract  of  land,  seek  reversal  of  a  decree  requiring 
specific  performance  of  an  alleged  contract  for  conveyance 
by  them  of  their  interests  in  the  timber  on  the  land,  to  the  ap- 
pellees. They  own  three-fourths  of  the  land,  Ernest  Phil- 
lips one-fourth,  Claude  Burr  one-half  and  a  stranger  to  the 
suit,  J.  C.  McCoy,  the  remaining  one-fourth. 

There  is  no  substantial  controversy  as  to  the  facts.  The 
appellees,  Ralph  H.  Ely  and  Lloyd  C,  Wamsley,  proposed 
to  buy  the  timber  on  the  285  acre  tract  of  land  owned  as  afore- 
said, for  $5,000.00,  of  which  $1,666.00  was  to  be  paid  in  cash 
and  the  residue  in  six  and  twelve  months,  respectively,  from 
the  date  of  the  deed,  in  equal  installments  bearing  interest. 
Their  negotiations  were  had  with  Phillips  and  Burr  only, 
McCoy  not  being  present,  and  the  proposition  was  accepted 
and  a  deed  prepared  and  executed  by  Phillips  and  Burr  and 
their  wives,  and  then  sent  to  McCoy  who  bad  been  advised 
of  the  price  at  which  his  associates  were  willing  to  sell  and 
who,  it  was  supposed,  would  promptly  execute  it,  he  having 
previously  expressed  satisfaction  with  the  price.  For  some 
reason,  he  declined  to  do  so.  At  the  date  of  execution  of  the 
deed  by  Phillips  and  Burr,  the  former  accepted  a  $300.00 
payment  on  the  timber.  The  bill  and  decree  in  this  cau^ 
are  based  upon  the  theory  of  right  in  the  appellees  to  have  a 
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conveyance  of  such  title  as  Phillips  and  Burr  can  eonvef  and 
an  abatement  of  the  purchase  money  proportionate  to  Mc- 
Coy's interest  in  the  timber,  which  it  is  impossible  to  obtain. 

There  is  some  conflict  in  the  evidence  as  to  whether  the 
deed  was  delivered  by  Phillips  and  Burr,  before  it  was  sent 
to  McCoy.  Even  though  it  may  have  been  handed  to  one  or 
both  of  the  plaintiffs,  the  eireumatanee  is  not  conclusive  of 
delivery  nor  strongly  probative  thereof.  It  was  admittedly 
handed  back  for  transmission  to  Burr's  wife  and  to  McCoy 
and  its  return  argues  non-delivery  with  as  much  force  as  the 
other  circumstance  indicates  delivery.  Besides,  it  was  in- 
complete. McCoy  had  not  executed  it,  nor  had  Burr's  wife. 
Less  than  one-fifth  of  the  cash  payment  had  been  made.  At 
that  time,  partial  purchase  was  not  considered  by  any  of  the 
parties,  as  the  deed  then  prepared  indicates,  and  the  parol 
evidence  proves.  The  plaintiffs  were  not  then  willing  to  pay 
$5,000.00  for  three-fourths  of  it  and  are  not  proposing  to  do 
so  now.  There  are  no  arbitrary  rules  by  which  to  determine 
whether  a  deed  has  been  delivered.  Ordinarily,  delivery  is 
a  question  of  fact,  dependent  upon  the  intention  of  the  par- 
ties. Adams  v.  Barker,  50  W.  Va.  249 ;  Delaplam  v.  Optbb, 
44  W.  Va.  612.  The  circumstances  here  disclosed  m^e  it 
clear  that  neither  a  delivery  nor  an  acceptance  of  the  deed 
in  question  was  intended  on  the  accasion  of  its  preparation 
and  acknowledgment  by  two  of  the  owners. 

If  the  deed  had  been  signed  by  all  three  of  the  owners, 
but  not  delivered,  it  would  have  been  a  sufficient  memoran- 
dum of  the  contract  of  sale,  under  the  statute  of  frauds.  Par- 
rUl  V.  McKinley,  9  Gratt.  1 ;  Bowles  v.  Woodson,  6  Gratt.  79 ; 
Moore.  Keppcl  rf-  Co.  v.  Ward.  71  W.  Va.  393.  Although  the 
correctness  of  the  first  two  of  these  decisions  has  been  ques- 
tioned, there  is  no  good  reason  for  doubting  it.  The  statute 
does  not  forbid  parol  contracts.  It  merely  enables  a  person 
who  has  made  such  a  contract  respecting  any  one  of  certain 
thinps,  to  escape  from  it,  by  prescription  of  a  rule  of  evi- 
dence. It  does  not  say  any  kind  of  a  contract  shall  be  void, 
if  not  in  writing.  It  merely  denies  remedies  for  enforce- 
ment of  certain  kinds  of  contracts,  if  pleaded,  unless  they  are 
in  writing,  or  there  are  written  memoranda  of  them.  The 
89  w.  v«. 
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writing  neetl  not  be  the  eoiitraet,  nor  the  only  evidence  of  it. 
A  memorandum  of  the  terms  of  a  verbal  contract,  signed 
by  the  party  to  be  charged,  RufSoes.  Such  a  memorandum  in 
whOKeKoever  hands  found,  whether  delivered  by  the  signer  or 
not,  manifestly  eomplies  with  thin  requirement.  Being  in 
der<^ation  of  the  common  law,  the  Rtatute  is  subject  to  the 
rule  of  strict  construction,  limiting  the  scope  of  its  operation 
hy  its  terms.  Requirement  of  delivery  of  the  memorandum 
would  be  beyond  its  terms,  and,  for  reasons  already  stated, 
beyond  its  spirit  and  purpose  as  well. 

Although  the  bill  alleges  a  verbal  sale  of  all  of  the  timber, 
by  Phillips  and  Burr,  and  the  plaintiffs  claim  it  in  their  testi- 
mony, they  admit  their  knowledge  of  McCoy's  interest  in  the 
land,  expectation  of  his  joinder  in  the  deed,  their  prepara- 
tion of  a  deed  providing  for  his  joinder  therein,  and  the  trann- 
mission  of  the  same  to  him  for  acknowledgment,  by  his  co- 
tenants.  On  the  other  hand,  the  defendants,  in  their  answer 
and  testimony,  deny  any  purpose  or  intent  on  their  part,  to 
convey  the  timber,  without  joinder  of  their  cotenant  in'the 
deed,  and  very  posit  i%-ely  assert  intention  on  the  part  of  all 
of  the  parties  to  the  transaction,  to  have  consummation  there- 
of by  joinder  of  all  of  the  vendors  in  the  conveyance.  The 
position  taken  hy  the  defendants  is  much  more  consistent 
with  the  nature  of  the  subject  matter  of  the  negotiation  than 
that  assumed  hy  the  plaintiffs.  Though  a  purchase  was  to 
be  effected  by  a  deed,  the  subject  thereof  was  not  title  to  a 
tract  of  land  in  fee  simple.  It  was  a  mere  estate  in  the 
timber,  at  the  most,  as  the  deed  clearly  indicates.  Tt  pur- 
ports a  conveyance  of  all  of  the  timber  on  the  tract  of  land, 
with  certain  exceptions,  but  it  contemplates  severance  and  re- 
moval thereof  within  four  years  from  its  date.  Manifestly, 
therefore,  the  plaintiffs  sought  right  to  go  upon  the  land  and 
begin  the  cutting  of  the  timber,  soon  after  the  execution  and 
delivery  of  the  deed.  Under  a  conveyance  of  undivided  in- 
terests in  the  timber,  they  could  not  have  done  so.  McCoy's 
right  and  title  extended  to  every  tree  on  the  land,  although 
it  was  only  a  fractional  interest.  Runsell  v.  Tpnnant,  63  W. 
Va.  623,  631.  A  deed  for  the  timber  executed  only  hy 
Phillips  and  Burr  would  have  made  the  plaintiffs  tenants  in 
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common  thereof  with  McCoy.  That  relation  and  title  would 
have  conferred  upon  them  no  right  to  cut  the  timber,  with- 
out his  consent.  Hardman  v.  Brown,  77  W.  Va.  478.  Neces- 
sarily cognizant  of  lack  of  authority  in  Phillips  and  Burr  to 
convey  his  interest  in  the  timber,  and  also  of  the  embarraaa- 
ment  incident  to  a  grant  of  a  temporary  privilege  or  right 
upon  the  tract  of  land,  which  he  could  render  practically  un- 
availing and  useless  to  them,  the  plaintiffs  must  have  contem- 
plated his  joinder  in  the  deed. 

The  authorities  are  uniform  in  the  holding  that  persons 
signing  a  contract  prepared  for  signatures  of  other  persons, 
to  be  afiised  along  with  theirs,  and  intended  to  be  signed  by 
all  of  the  parties  named  in  it,  are  not  bound,  until  all  have 
signed  it,  and  incur  no  obligation,  if  any  of  those  who  were 
to  have  signed  it,  refuse  to  do  so.  Serndon  v.  Meadows,  86 
W.  Va.  499 ;  Bean  v.  Parker,  17  Mass.  591 ;  Wood  v.  Wash- 
burn, 2  Pick.  (Mass.)  24;  Howe  v.  Peaiody,  2  Gray  (Mass). 
556;  Russell  v.  Annable,  109  Mass.  72. 

This  rule,  like  most  others,  has  its  exceptions  founded  upon 
differences  in  circumstances  and  purposes,  as  disclosed  by  the 
evidence.  In  the  absence  of  testimony  showing  that  execu- 
tion by  all  of  the  parties  was  intended,  or  that  prejudice  to 
those  executing  it  by  reason  of  the  failure  of  the  others  to 
join,  if  compelled  to  perform  it,  or  some  other  reason  or  con- 
sideration calling  for  joint  execution,  the  signatures  of  part 
of  those  named  in  the  instrument  bind  them.  Maitoon  V. 
Barnes,  112  Mass.  463 ;  Naylor  v.  Stene,  96  Minn.  57 ;  Dillon 
V.  Anderson.  43  N.  Y.  231 ;  Whitaker  v.  Richards,  134  Pa.  St. 
191 ;  Bussell  v.  Freer.  56  Mass.  460;  UnderhUl  v.  Honoood,  10 
Ves,  Jr.  209;  United  Nickle  Cooper  Co.  v.  Domivion  NicJde 
Copper  Co.,  11  D.  L.  R.  (Can.),  88.  Positive  testimony,  as, 
well  88  facts  and  circumstances,  makes  it  obvious  that  this  case 
falls  within  the  general  rule,  not  the  exception. 

That  a  contract  of  sale  of  real  estate  by  two  or  more  per- 
sons, to  be  sufficient  under  the  statute  of  frauds,  must  be  sign- 
ed by  all  of  them,  has  been  judicially  affirmed  on  more  than 
one  occasion.  Snyder  v.  Neefus.  53  Barb.  (N.  T.),  63;  Rey- 
nolds V.  Dunkirk,  etc.  By.  Co.,  17  Barb.  (N.  Y.),  614;  John- 
son V.  Brook,  31  Mass.  17 ;  29  Am.  &  Ei^.  Ency.  L.  858.  The 
se  w.  v«. 
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reason  for  this  holding  is  that,  until  signed  by  all  of  the  par- 
ties, the  contract  is  incomplete.  As  a  memorandum  stands 
in  the  place  of  the  contract  and  performs  its  fonctiona,  when 
ihe  contract  is  verbal  and  only  a  memorandum  is  relied  upon, 
it  must  necessarily  be  governed  by  the  same  rule.  Lackii^  the 
signature  of  McCoy,  the  deed  is  not  a  sufficient  memorandum 
of  the  verbal  contract  claimed,  if,  indeed,  there  ever  was  a 
complete  verbal  contract.  As  none  of  the  parties  were  au- 
thorized to  bind  McCoy,  there  does  not  seem  to  have  been 
such  a  contract. 

These  principles  and  conclusions  make  it  apparent  that  the 
plaintiffs  are  not  entitled  to  the  relief  soi^ht  by  their  bill; 
wherefore  the  decree  complained  of  will  be  reversed  and  the 
bill  dismissed. 

Reversed,  and  bill  dismissed. 


CHARLESTON. 

Wirt  W.  Donnally,  Admr.  v.  John  Baeton  Patne. 
Submitted  November  1,  1921.      Decided  November  22,  1921. 

1.  Cakrierh — Pa»»enger'a  Doing  Act  OrMnaHlv  Conitituting  (7cm- 

tTiliKtori/  Negligence  May  Not  Bar  Becoverv  Where  Induoei 

6y  Carrier. 

A  passenger  may  take  a  position  or  do  an  act  resulting  In 
injury  to  him,  upon  tnTitatlon  or  Inducement  of  the  carrier,  or 
In  consequence  of  constralnlnK  influence  imposed  upon  him  by 
It,  however  effected  or  evidenced,  which,  it  done  In  the  absence 
ol  such  circumstances,  would  make  him  guilty  of  negllgance  or 
contributory  negligence  barring  right  of  recovery,  without 
Incurring  such  negligence  or  contributory  negligence,  pro- 
vided the  position  so  taken  or  act  so  done  Involves  no  greater 
risk  or  hazard  than  an  ordinarily  prudent  man  woald  assume 
under  the  circumstances,     (p.  5S8). 

2.  Sake — Where  Evidence    teTids    to    Prove   Passenger   Assumed 

Personal  Bigk  at  Carrier's  Invitation,  Negligence  or  Otm- 
tributary  Negligence  is  for  Jury. 

If,  upon  the  trial  of  a  case  Involving  such  an  issue,  the  evl' 
dence  tends  to  prove  such  invitation,  inducement  or  constraint 
89  w.  v«. 


D,^.,/.JbyCJOOJ^[C' 


586  DOKNA1J.Y  V.  Payne  [Nov.  1921 

and  reasonsbleneea  of  the  risk,  the  passenger  Is  not  guilty  of 
neglfsence  or  contributory  neglisence  as  matter  ot  law,  and 
the  ieaue  aa  to  such  gutlt  properly  goes  to  the  Jury  for  de- 
terminBtion,  (p.  591). 
3.  SAiiE—Pagienger  HeJd  Nul  Gu.Uty  of  Contributon/  NegUi/ence 
as  Matter  of  Lair  in  the  iray  He  Atlempted  to  Leave  TmM. 
A  passenger  on  a  train  consisting  ol  aeveral  Tsstibnle 
coaches,  carrying  workmen  as  passengers  and  M  crowded  as 
to  render  progress  through  the  aisles  alow  and  dlfDcult,  does 
not,  as  matter  of  law,  Incur  such  guilt  by  reason  of  hie  having 
endeavored  to  leave  the  tratn  at  his  destination,  through  the 
arch  of  the  vestibule  and  the  Bpace  between  the  coach  and 
the  tender,  using  the  endilU  of  the  tender,  eonatltntlng  a  foot- 
ing or  ledge  about  eight  or  ten  inches  wide,  on  dndlng  the 
vestibule  door  closed.  If  the  evidence  tends  to  prove  that 
passengers  were  accustomed  to  use  all  the  doors  of  the 
coaches  as  exits,  that,  on  entering  the  car  by  the  door  next 
to  the  engine,  he  took  the  nearest  seat  to  it,  wHh  intent  to 
use  It  In  alighting,  that  no  rule  regulating  the  method  of 
leaving  the  train  was  promulgated,  that  the  allowance  of  time 
for  alighting  was  customarily  InsuOlcIent  to  enable  passen- 
gers to  leave  Che  train  In  an  orderly  and  careful  manner,  that 
the  door  gWIng  access  to  the  vestibule  from  the  car  was  open 
or  unlocked  and  the  vestibule  arch  unobstructed,  that  other 
passengers  on  previous  occasions  had  safely  left  the  train 
In  the  way  In  which  he  attempted  to  do  so  and  that  he  would 
have  succeeded,  but  for  the  starting  of  the  train  while  he  was 
ao  engaged,  and  before  all  other  passensers  had  alighted; 
and  the  Issue  as  to  right  of  recovery  for  an  Injury  sustained 
In  such  an  attempt  properly  goes  to  the  Jury  for  determination, 
(p.   691). 

(MiLUE.  JtDGE,  dissenting.) 
(l.ivta.v,  JtTDOt.  absent.) 
Error  to  (Circuit  Court,  Kanawha  County. 
Action  by  Wirt  W.  Doiially,  administrator,  of  the  estate  of 
Joel   II.   Meadors.   <lece8Ke<<,   atiaiiist    .fohii    Barton    Payne, 
Director  General  of  Railroads  of  the  United  ytatex,  for  dam- 
ages for  wrongful  death  of  plaintiff's  intestate.       A  verdict 
for  plaintiff  wa.s  set  a.side,  and  judgment  rendered  for  the 
defendant,  and  the  plaintiff  brinprs  error. 

Reversed:  judf/menl  for  plaintiff  on  verdict. 
A.  A.  Lilly  and  J.  E.  Brown,  for  plaintiff  in  error, 
Lrroy  Allibach.  and  11',  N.  King,  for  defendant  in  error. 
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POPFEMBAROEB,  JUDGi:: 

Joel  H.  Meadors,  in  alighting  from  a  train  of  the  Kanawha 
and  Michigan  Railway  Company,  at  Sattes  Station,  on  the 
night  of  October  25,  1918,  as  a  passenger  and  in  an  unusool 
manner,  fell  between  the  first  coach  of  the  train  and  the  ten- 
der, and  was  killed,  after  having  been  dragged  or  carried 
along  for  a  distance  of  40  to  80  feet.  In  this  action  by  his 
administrator  against  the  Director  General  of  Railroadij,  for 
recovery  of  damages  for  alleged  wrongful  death,  the  jury 
found  a  verdict  in  his  favor  for  $10,000.00,  which  the  trial 
court  set  aside,  as  being  unsustained  by  the  evidence,  and 
then  entered  a  judgment  of  nil  capiat.  Of  that  judgment 
and  the  setting  aside  of  the  verdict,  complaint  is  made  on  this 
writ  of  error.  The  ease  went  to  the  jury,  upon  admittedly 
correct  instructions  given  at  the  request  of  the  defendant, 
and  without  instructions  on  behalf  of  the  plaintiff ;  and  no 
rulings  upon  the  admission  and  rejection  of  evidence  are  com- 
plained of.  The  sole  inquiry,  therefore,  is  whether  the  ver- 
dict is  contrary  to  the  law  and  the  evidence. 

The  train  by  which  the  fatal  injury  was  inflicted  carried 
officiak  and  employees  from  Charleston,  Dunbar,  St.  Albans 
and  other  places  along  the  line  of  the  road  to  the  government 
munitions  plant  at  Nitro.  There  is  no  disclosure  in  the  record 
of  the  number  of  trains  employed  in  such  service,  but  great 
crowds  of  people  were  transported  to  and  from  that  point 
daily.  This  train  was  known  as  No.  8  and  evidently  made 
several  trips  a  day.  On  this  occasion,  it  consisted  of  four 
vestibuled  coaches,  left  Nitro  at  12:20  A.  M.  and  carried 
252  pas.sengers,  a  sufficient  number,  according  to  the  evidence, 
to  fill  all  seats  and  practically  all  of  the  standing  room.  The 
cars  were  so  badly  crowded  that  progres.s  through  the  aisles 
was  slow  and  difficult. 

The  train  carried  no  mail,  baggage  nor  express  cars.  The 
passenger  coaches  extended  to  the  tender.  Meadors  was  in 
the  first  coach  and  had  entered  it  at  the  front  door  thereof 
and  taken  the  first  seat  at  that  end  of  the  ear.  When  the 
train  stopped  at  Sattes,  a  station  two  or  three  miles  from 
Nitro,  he  attempted  to  leave  the  car  by  the  door  through 
whieb  he  had  entered  it.      Finding  it  closed  and  either  not 
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knowing  how  to  open  it  or  being  unwilling  to  lose  the  time  re- 
quired in  the  opening  of  it,  he  8t«pped  from  the  vestibule 
on  the  bumper  of  the  tender,  or  ledge  formed  by  the  endsill  of 
the  tender,  about  eight  or  ten  inches  wide,  and  endeavored  to 
follow  it  out  to  the  side  of  the  tender  and  alight  from  it. 
While  standing  in  this  narrow  space,  with  his  left  hand  on  the 
top  of  the  tender,  be  called  for  a  light.  A  friend  on  the 
platform  turned  an  electric  flashlight  on  him,  and  apparently 
he  would  have  attained  a  safe  position  by  another  step,  had 
not  the  engine  then  started  with  a  lurch  which  caused  him 
to  fall.  As  soon  as  he  fell,  he  gave  expression  to  his  dis- 
tress at  the  top  of  his  voice  and  continued  to  do  so,  until  he 
had  been  carried  or  dragged  to  a  public  road  crossing,  dis- 
tant about  75  feet  from  the  point  at  which  he  fell.  There 
it  seems  he  was  crushed  by  contact  with  the  boards  of  which 
the  crossing  was  constructed.  At  that  point,  blood  was 
found  and  beyond  it  parts  of  his  clothing.  His  mangled 
body  was  found  up  the  track  about  a  quarter  of  a  mile. 

Although  other  passengers  who  had  gotten  off  made  frantic 
efforts  to  attract  the  attention  of  the  engineer  and  other  train 
men  and  get  the  train  stopped,  by  yelling  and  signaling  with 
flash  lights  and  otherwise,  they  were  unable  to  do  so,  and  all 
of  the  train  crew  deny  all  knowledge  of  the  tragedy  until 
they  reached  Charleston,  and  some  of  them  say  they  knew 
nothing  about  it  until  the  next  day.  The  circumstances 
strongly  tend  to  prove  he  would  have  escaped  death  and  ser- 
ious injury,  if  the  engineer  had  understood  and  heeded  the 
cries  and  signals ;  and  some  of  the  witnesses  say  the  alarms 
were  of  such  character  and  so  close  that  he  must  or  should 
have  understood  them.  They  admit,  however,  that  yelling 
and  cheering  from  passengers  alighting  at  that  point  and  rac- 
ing to  the  ferry  to  get  to  their  homes  and  lodgings  at  St. 
Albans  wa.s  usual  and  customary.  But,  as  insisted  by  the 
witnesses  and  in  the  ai^ument,  the  alarms  on  this  oeeasioQ 
were  different  from  the  noises  and  confusion  ordinarily  in- 
cident to  the  detraining  at  that  point. 

Under  our  decisions,  the  failure,  if  any,  of  the  train  to  stop 
long  enough  to  permit  the  decedent  to  leave  it  by  the  usual 
exits  did  not  justify  the  hazardous  attempt  he  made  to  do 
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80  by  means  of  tiie  space  between  the  coach  and  the  tender, 
unless  pecnliar  circumstaQces  take  the  case  out  of  the  general 
rale.  It  amounts  in  law  to  contributory  negligence  barring 
recovery.  Hoylman  v.  Kanawha  and  Michigan  RaUway  Com- 
pany, 65  W.  Va.  264 ;  Booth  v.  Camden  Int.  Railway  Co.,  68 
W.  Va.  674;  Farley  v.  N.  <ft  W.  By.  Co.,  67  W.  Va.  350.  This 
rule  is  predicated  upon  normal  conditions.  It  by  no  means 
precludes  right  of  recovery  in  all  eases  of  injury  sustained 
in  alighting  from  moving  trains  or  choice  of  unusual  meaoa 
of  exit.  It  applies  in  the  absence-  of  circumstances  compell- 
ing, inducing  or  sanctioning  the  act  ordiarily  held  to  be  n^- 
ligent.  The  general  principles  of  the  law  of  negligence  are 
not  dependent  upon  particular  facts  or  situations.  They  are 
ji^t  as  applicable  to  the  relation  of  the  parties  in  debarcation 
as  in  that  of  carriage.  A  passenger  may  assume  risks  made 
necessary  or  induced  by  the  conduct  of  the  carrier.  Ordin- 
arily, a  passenger  riding  on  the  platform  of  a  car  is  negligent 
and  cannot  recover,  if  injury  proximately  results  from  such 
act.  But  he  may  recover  in  such  case,  if  the  crowded  condi- 
tion of  the  train  rendered  the  act  reasonably  necessary.  Nor- 
veil  V.  Kanawha  and  Michigan  Ey.  Co.,  67  W.  Va.  467.  There 
are  many  instances  in  which  the  overloading  or  overcrowding 
of  cars,  trains  and  other  vehicles,  has  been  held  to  be  suffi- 
cient evidence  of  negligence  on  the  part  of  the  carrier,  to 
carry  the  issue  to  the  jury  as  to  whether  the  passenger  was 
excusable  in  the  assumption  of  a  position,  or  resort  to  con- 
duct, that,  under  ordinary  conditions,  would  have  constituted 
negligence  as  matter  of  law,  barring  right  of  recovery.  4 
E.  C.  L.,  sees.  635,  636.  The  same  doctrine  applies  to  conduct 
on  the  part  of  a  carrier,  inducing  a  passenger  to  attempt  to 
alight  from  the  car  in  a  dangerous  place.  Cartwrigkt  v, 
Chicago  etc.  B.  Co.,  52  Mich.  606.  In  that  ease,  the  learned 
Judge  Cooley  said:  "But  we  think  a  woman  is  excusable 
for  not  desirii^  to  pass  through  the  smoking  ear,  and  she 
ha.s  a  right  to  assume  it  is  not  expected  of  her.  We  also 
think  that  passengers,  where  not  notified  to  the  contrary, 
may  rightfully  assume  that  it  is  safe  to  alight  from  the  car 
wherever  it  is  stopped  for  passengers  to  leave  it.  And  if 
no  light  is  given  them  to  leave  the  car  by,  they  are  not  to  be 
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charged  with  fault  for  leaving  in  the  darkness."  See  also 
Diyfjs  V.  LouisviUe  etc.  R.  Co.,  156  Fed.  564;  Smith  v.  Go. 
Pac.  R.  Co.,  88  Ala.  538 ;  Memphis  etc.  B.  Co.  v.  StringfeUow, 
44  Ark.  322 ;  Ouellette  v.  Grand  Trunk  B.  Co.,  106  Me.  153 ; 
McGee  v.  JIfo.  Pac.  R.  Co.,  92  Mo.  208.  In  ease  of  reasonable 
necessity,  a  sick  passenger  may  resort  to  the  platform  for 
fresh  air,  without  incnrring  guilt  of  contributory  negligence. 
Morgan  v.  Lake  Shore  etc.  R.  Co.,  138  Mich.  626.  A  passen- 
ger on  a  crowded  excursion  train  may  ride  on, a  platform 
without  such  guilt.  Chesapeake  d-  0.  B.  Co.,  v.  Lang,  100 
Ky.  221.  Under  such  circumstances,  a  passei^r  is  excos- 
able  in  sitting  on  a  car  step.  Devine  v.  Chicago  etc.  B.  Co., 
177  111.  App.  360.  A  negro  passenger  is  excusable  in  stand- 
ing on  the  car  platform,  if  there  is  no  room  for  Mm  in  the 
colored  compartment,  though  there  is  room  in  the  other  to 
which  he  is  not  allowed  access.  20  Tex.  Civ.  App.  587.  The 
doctrine  of  justification  by  reasonable  necessity,  in  taking  a 
dangerous  position  on  a  train,  extends  to  declination  on  the 
part  of  a  male  passenger,  to  crowd  his  way  to  a  place  of 
safety,  to  the  exclusion  of  ladies,  in  case  of  lack  of  room. 
Chicago  etc.  B.  Co.  v  Fisher,  141  III.  614.  Whether  a  person 
was  guilty  of  negligence  in  not  going  inside  of  a  street  car 
where  there  was  unoccupied  space  is  a  question  of  fact  for 
the  jury,  where  the  evidence  shows  there  were  about  eighteen 
persons  in  the  vestibule  and  on  the  steps,  who  obstructed 
passage  into  the  car.  Peterson  v,  Elgin  etc.  Traction  Co.,  238 
111.  403.  For  additional  decisions  illnstratii^  the  principle, 
see  10  C.  J.,  1145,  1146. 

These  decision:*  and  numerous  others  of  their  classes  seem 
to  proceed  upon  about  three  different  principles,  namely: 
legal  right  in  the  citizen  to  have  carriage,  upon  compliance 
with  the  conditions  legally  imposed  upon  him,  t^  gueh  means 
and  facilities  as  the  carrier  has  furnished,  even  though  they 
may  not  be  reasonably  safe ;  legal  right  to  observe  and  obey 
directions  of  the  servants  and  agents  of  the  carrier,  or  to  act 
and  rely  upon  inducements  held  out  by  them ;  and  right  to 
immunity  from  circumstances  and  conditions  imposed  or 
permitted  by  the  carrier,  which'  influence  or  affect  his  judg- 
ment and  discretion  or  deprive  him  of  opportunity  for  free 
89  w.  v«. 
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and  deliberate  exercise  thereof,  in  so  far  as  he  is  required  to 
rely  upon  them.  The  first  is  analogous  to  Ihe  right  of  a  citi- 
zen reapeetinfT  the  use  of  &  highway.  Even  though  he  knows 
it  to  be  in  an  unsafe  condition  and  that  use  of  it  is  hazardooa, 
he  may  nevertheless  a^suDie  the  risk,  without  prejudice  to  his 
right,  provided  he  exercisea  care  in  the  use  thereof  and  it  is 
neceasary  for  him  to  make  use  of  it.  Skriver  v.  County  Court, 
66  W.  Va.  685.  The  other  two  have  their  foundation  in  th» 
high  degree  of  care  and  duty  a  common  carrier  owes  to  its 
passenger.  It  is  bound  not  only  to  furnish  safe  and  suitable 
vehicles,  machinery  and  appliances,  but  also  to  protect  him 
from  injury  by  others,  as  far  as  it  is  reasonably  possible  to 
do  so  and  to  abstain  from  all  acts  and  conduct  on  its  own 
part  and  that  of  its  officers,  agents  and  ser^'ants.  that  may  oc- 
casion injury  to  him  in  any  way. 

There  is  an  obvious  difference,  however,  between  the  as- 
sumption, upon  necessity  or  by  inducement,  of  a  known  risk 
or  hazard,  and  the  incurrence  of  certain  and  inevitable  in- 
jury. For  the  latter,  there  is  perhaps  no  justification,  ex- 
cept in  the  case  of  sudden  peril  depriving  the  endangered  per- 
son, whether  a  passenger,  servant,  traveller  or  other  individual, 
of  opportunity  for  deliberate  judgment  or  prudent  action. 
In  the  determination  of  the  question,  whether  to  board  a 
train  or  alight  from  it,  by  a  person  standing  in  a  safe  place 
and  influenced  by  nothing  more  than  fear  of  being  left  or 
carried  pawt  his  station,  that  element  probably  cannot  enter. 
Likely  only  danger  of  death  or  injury  excuses  an  error  of 
judgment.  Hence,  a  passenger  probably  cannot  put  him- 
self in  a  situation  that  no  reasonable  or  prudent  person  would 
take,  in  order  to  obtain  pa.ssage  on  a  train,  or  to  prevent  car- 
riage beyond  his  station.  But,  in  such  case,  upon  reason- 
able neeeHsity  or  by  inducement  of  the  carrier,  effected  in  any 
way,  he  may  assume  such  a  risk  of  injury  as  an  ordinarily 
prudent  person  would  take,  withont  incurring  guilt  of  negli- 
gence j  wherefore  the  issue  as  to  n^l^enoe  or  contributory 
negligence  in  mich  cases  is  ordinarily  one  tor  jury  determina- 
tion. 

TTpon  the  inquiry  as  to  the  effect  of  the  adoption  of  the  un- 
usual means  of  exit  already  described,  by  the  decedent,  it  ia 
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necessary  fo  say,  (1)  whether,  under  all  of  the  eircamatances, 
the  jury  could  find  that  his  conduct  was  induced  or  caused, 
directly  or  indirectly,  by  the  carrier;  and,  (2),  whether  the 
method  adopted  was  such  as  the  jury  say  an  ordinarily  pru- 
dent man  would  not  consider  too  dangerous  to  resort  to. 

The  facts  and  circumstances  bearing  upon  the  question  of 
inducement  are  not  very  fully  developed.  Much  of  the  evi- 
dence offered  for  disclosure  thereof  was  rejected.  As  has 
been  stated,  the  train  was  crowded.  The  stop  waa  very 
short.  The  witnesses  for  the  plaintiff  say  it  was  not  longer 
than  half  of  a  minute  or  a  minute,  and  cirenmstances  re- 
lated by  them  tend  to  prove  a  very  short  stop.  According 
to  the  testimony  of  witnesses  Howard  and  Zames,  the  stop 
was  customarily  short  and  allowed  but  little  time  for  getting 
off.  On  this  occasion,  Speece  stood  on  the  first  or  lower 
step  at  the  rear  of  the  first  car,  Gettii^  off  and  hurrying 
forward,  he  found  Meadors  endeavoring  to  get  out  through 
the  front  door.  He  says  he  "ran  ahead."  Howard,  stand- 
ing on  the  second  step  at  the  front  end  of  the  second  car, 
when  the  train  stopped,  hurried  forward,  and  reached  the 
tender  just  as  Meadors  called  for  a  light.  He  says  he 
"traveled  at  pretty  good  speed."  All  passengers  moved 
rapidly  in  effort  to  get  out  of  the  rain  and  to  reach  the  ferry 
as  quickly  as  possible.  Generally,  there  was  rivalry  among 
them  in  reaching  the  ferry.  According  to  Speece,  Meadors 
did  not  stop  to  endeavor  to  open  the  door  he  found  closed. 
He  stepped  right  out  of  the  vestibule  on  to  the  ledge  at  the 
end  of  the  tender  and  called  for  light  which  Burlew  fur- 
nished. Just  as  it  was  turned  on  him,  the  train  started 
with  a  lurch  and  threw  him  off.  That  evidently  occurred 
just  about  the  time  of  the  arrival  of  Howard  who  had  rapid- 
ly walked  a  little  more  than  60  feet.  Although  it  was  bo 
doubt  possible  for  Meadors  to  have  worked  his  way  to  the 
rear  of  the  ear  he  was  in,  during  the  run  from  Nitro  to 
Sattes,  he  took  a  seat  at  the  front  of  it  and  remained  there 
until  the  train  stopped,  evidently  intending  from  the  first  to 
leave  the  car  through  the  door  at  that  end.  He  and  Speece 
had  entered  through  the  door  by  which  he  intended  to  leave 
the  car.  His  conduct  indicates  reliance  upon  some  sort  of 
SB  w.  Ta. 
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assurance  or  bis  belief  that  tbat  door  would  be  available  to 
him,  and  there  is  evidence  tendii^  to  prove  ground  for  such 
belief.  Zarnes  testified  that  it  was  customary  for  passengers 
to  leave  that  train  in  such  manner  as  they  saw  fit  and  to  use 
all  doors.  His  words  are:  "No  certain  way  they  could  get 
out  is  the  only  way  I  could  explain  it.  They  came  out  of  the 
vestibules. ' '  Speece  said :  ' '  They  most  generally  get  off  any 
place  they  can,  and  any  way  they  can ;  off  the  front  end  of 
the  engine,  through  the  windows,  or  any  other  way,  just  to 
f;et  off  before  the  train  starts,  to  keep  from  carrying  them  on 
tbi'oufrb.  I  have  got  off  that  way  many  a  time,  down  on  the 
tender,  before  that  time,  myself."  As  to  this,  there  is  some 
contradiction  in  the  evidence.  The  brakeman  testified  that 
the  door  next  to  the  tender  and  the  one  at  the, rear  of  the 
ti'ain  were  never  left  open,  that  the  passengers  were  never 
let  nut  at  the  head  and  next  to  the  engine,  and  that  they  were 
always  worked  through  the  rear.  On  the  occasion  in  ques- 
tion, he  assisted  passengers  to  alight  between  the  third  and 
fourth  ears.  The  conductor  did  not  aid  in  the  dischai^  of 
passengers.  He  thinks  he  was  collecting  tickets  in  the  sec- 
ond coach.  Passengei-s  got  off  between  the  first  and  second, 
unattended.  About  75  got  off,  only  about  15  of  whom  were 
attended  by  the  brakeman.  There  is  conflict  also  as  to 
whether  the  lattice  gate  was  closed  at  the  front  end  of  the 
first  car,  the  brakeman  saying  it  was  and  other  witn^ses  de- 
nying that  it  was.  Contrary  to  the  estimates  of  plaintiff's 
witiicHses  as  to  the  length  of  the  stop,  the  train  register  shows 
two  minutes  and  the  brakeman  said  he  thought  it  was  about 
two  minutes.  As  the  evidence  is  to  be  viewed  as  if  it  stood 
upon  a  demurrer  thereto,  that  of  the  plaintiff,  in  the  in- 
stances of  conflict,  is  to  be  taken  as  true,  in  the  absence  of 
something;  conclusively  establishing  the  contrary.  Coalmer 
V.  Borrett,  61  W.  Va.  2S7 ;  Buck  v.  Newberry,  55  W.  Va.  681; 
titate  v.  SuUivon,  55  W.  Va.  597. 

It  is  perfectly  manifest  that  the  jury  could  find,  upon 
amply  sufficient  evidence,  that  the  train  was  crowded;  that 
the  car  tioor  at  the  front  end  of  the  first  car  was  unlocked, 
if  not  indeed  Open;  that  the  lattice  gate  at  that  end  of  the 
car  wan  not  closed;  that  the  vestibule  door  at  that  end  of 
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the  car  had  been  used  for  exit  as  well  as  entry ;  that  the  de- 
cedent knew  It  had ;  that  the  circumstances  indnced  belief  on 
his  part,  that  he  could  leave  the  car  by  that  door;  that  he 
took  the  seat  nearest  to  that  door,  intending  to  leave  through 
it;  that  the  train  made  very  short  stops  in  consequence  of 
the  rapidity  with  which  the  passengers  debarked  at  that 
station ;  that  the  passengers  were  unduly  hurried  in  alighting 
by  reason  of  the  shortness  of  the  stops  at  that  station;  that 
finding  the  door  closed  and  not  knowing  how  to  open  it,  or 
deeming  the  time  too  short  to  permit  opening  thereof,  he  had 
not  time,  under  the  existing  conditions,  to  reach  the  other 
end  of  the  car  and  alight  there ;  and  that  he  was  taken  by 
surprise  occasioned  by  the  circumstances  here  related,  and  in- 
fluenced or  indticed  by  tliem  to  take  the  risk  and  hazard  of 
exit  through  the  space  between  the  car  and  the  tender. 

Authorities  herein  referred  to  make  it  clear  that  to  bring 
about  or  permit  a  situation  of  that  kind  is  inconsistent  with 
the  extremely  high  duty  imposed  by  the  law  upon  carriers 
of  passengers.  A  combination  of  circumstances  arising  from 
the  manner  in  which  such  a  carrier  conducts  its  business  and 
influencing  or  inducing  a  passenger  to  assume  a  risk  of  in- 
jury amounts  to  an  obvious  breach  of  duty  to  take  care  of 
him,  while  in  the  care  of  the  carrier,  abstain  from  harm  to 
him,  protect  him  from  harm  by  others,  provide  for  safety 
in  his  entry,  occupation  and  exit.  The  carrier,  as  his  custo- 
dian, Ls  guilty  of  a  breach  of  duty,  in  putting  him  in  a  situ- 
ation which  makes  it  necessary  for  him  to  choose  between 
relinquishment  of  a  right  and  incurrence  of  a  risk  of  per- 
sonal injury  in  the  effort  to  retain  it.  To  say  the  decedent, 
in  the  exercise  of  unusual  caution,  should  have  worked  his 
way  to  the  rear  of  the  coach  and  thus  insared  his  ability 
to  pet  off  safely,  is  not  a  sufiBcient  response  to  this  charge. 
To  exact  extreme  caution  and  a  high  degree  of  care  on  the 
part  of  a  passenger  would  necessarily  involve  a  correspond- 
■  ing  relaxation  or  abatement  of  care  on  the  part  of  the  carrier. 
The  relation  is  reciprocal.  Extreme  duty  rests  upon  the 
carrier.  Hence,  the  passenger  need  not  be  wary.  He  may 
rightfully  drop  into  the  situation  provided  for  him  by  his 
custodian.    He  may  act  an<l  rely  upon  a  plainly  extended  in- 
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vitation  of  the  carrier,  however  effected  or  evidenced.  He 
may  yield  to  reasonable  necessity  occasioned  by  the  situatiou 
made  by  the  carrier,  in  his  effort  to  obtain  and  enjoy  his 
rigbt  of  transportation,  and,  if  in  doing  so,  be  takes  a  po- 
sition which  ordinarily  would  be  regarded  as  dai^erous,  he 
is  nevertheless  faultless  in  the  eye  of  the  law. 

In  HoyUnan  v.  Kanawha  and  Michigan  By.  Co.,  cited,  the 
condition-s  were  normal.  The  train  was  not  crowded.  Ample 
time  for  exit  was  allowed.  The  passenger  did  not  avail  him- 
self of  the  clear  opportunity  afforded  him.  The  train  was 
in  motion  before  he  reached  the  door.  Nobody  was  in  fault 
save  himself.  Before  the  train  started,  the  eonduetor  looked 
throuph  the  coaches  and  saw  nobody  moving  toward  the 
doors.  It  was  upon  these  facts,  that  the  Court  held  the  pas- 
senger guilty  of  negligence  as  matter  of  law.  That  decision 
does  not  fit  this  case.  It  was  a  ea.se  involving  purely  normal 
conditions.  Judge  Bbannon  observed  that  "There  was  no 
crowd".  In  the  authorities  he  cited,  exceptions  to  the  rule 
are  recognized.  As  stated  in  Walters  v.  Chicago  etc.  Ry.  Co., 
89  N.  W.  140,  one  of  the  cases  he  cited,  the  rule  i.s  stated 
thus:  "An  adult  who  knowingly  and  unnecessarily  steps  from 
a  railroad  train  in  motion  is  guilty  of  contributory  negli- 
gence as  matter  of  law."  He  interpreted  Wood  on  Railroads 
as  saying  the  question  of  negligence  in  such  cases  is  not  left 
to  the  jury,  unless  there  are  exceptional  circumstances  tend- 
ing to  excuse  or  justify  the  act.  Here  we  have  exceptional 
circumstances  strikingly  similar  to,  though  not  like,  those 
held  in  many  cases  to  have  tended  to  excuse  or  justify  con- 
duet  that  would  otherwise  have  constituted  negligence  per  se. 
If,  in  the  Iloylman  Case,  there  bad  been  circumstances  tend- 
ing to  prove  inducement,  invitation  or  constraining  influence, 
it  would  no  doubt  have  been  held  to  be  a  proper  case  for  the 
jurj'.  It  is  not  intended  here  to  hold  that  the  decedent  was 
not  guilty  of  negligence.  We  merely  hold  that  he  was  not 
guilty  of  it  as  matter  of  law  and  that  it  was  for  the  jurj-  to 
say  whether  he  was  or  not,  provided  the  risk  he  assumed  was 
not  so  great  that  the  court  would  be  bound  to  say  no  ordi- 
narily prudent  man  of  the  age  and  physical  condition  of  the 
decedent  woidd  liave  incurred  it. 
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This  conelusion  is  not  in  confiict  with  any  decision  we  have 
found.  In  Wen^el  v.  City  &  Elm  Grove  R.  Co.,  64  W.  Va. 
310.  there  was  no  prooE  of  the  actual  cause  of  the  death  of 
the  plaintiff 'h  intestate,  and  it  did  not  clearly  appear  that 
the  position  he  took  in  view  of  the  crowded  condition  of  the 
electric  ear  on  which  he  was  ridintr,  exposed  him  to  any  peril. 
Another  paasenger  occupying  a  like  position  was  not  hurt.  For 
all  that  any  person  can  say  from  the  evidence,  he  had  volun- 
tarily or  negligently  jumped,  slid,  or  fallen  from  the  car.  In 
Baitroad  Company  v,  Jones,  9.^  U.  S.  439,  the  decedent  had 
unnecessarily  taken  a  seat  on  the  pilot  of  the  eiigine,  the  box- 
car provided  for  him  and  his  coworkers  affording  plenty  of 
room  for  him.  Besides,  he  had  been  warned  at?ainst  riding  on 
the  pilot  and  forbidden  to  do  so.  In  Lowry  v.  Baltimore,  and 
Ohio  R.  Co.,  74  W.  Va.  791,  there  was  not  a  circumstance 
tending  in  the  lightest  degree  to  justify  the  irregular  action 
of  the  decedent,  on  the  ground  of  necessity,  invitation  or 
constraint.  He  made  no  effort  to  get  off  on  the  side  on  which 
provision  had  been  made  for  him.  In  getting  off  irregularly, 
he  followed  no  precedent.  In  his  case,  there  was  no  ele- 
ment of  surprise  induced  in  any  way  by  the  carrier.  Besides, 
he  walke<l  into  the  very  jaws  of  apparent  death.  He  took  a 
risk  no  prudent  man  would  have  taken.  Here,  the  thing 
attempted  was  feasible  and  would  have  been  safely  accom- 
plished, but  for  the  starting  of  the  train  a  second  or  two 
earlier  than  the  decedent  supposed  it  would  start. 

Though  an  aged  man,  he  was  physically  stroi^  and  active. 
According  to  the  testimony  of  Speece  and  Howard,  he  would 
easily  have  succeeded  in  his  effort,  but  for  the  starting  of  the 
train.  From  their  evidence,  it  is  also  clear  that  he  acted 
quickly  and  energetically.  Another  second  or  two  of  time 
would  have  put  him  beyond  danger.  The  jury  could  have 
found  that  the  stop  was  too  short  to  allow  other  passengers  to 
get  off  and,  therefore,  shorter  than  the  usual  short  stop.  Speece 
testified  that  people  were  still  getting  off  as  cars  pas.sed  him. 
On  this  question,  the  length  of  the  particular  stop,  as  com- 
pared with  that  of  previous  stops,  may  be  considered  and  is 
forceful.  Meadors  conld  rely  upon  his  knowledge  of  the 
usual  practice.  The  evidence  bearing  upon  the  character 
89  w.  v«. 
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of  the  risk  obviously  makeH  it  also  a  question  for  the  jury. 

As  the  verdict  iK  sustained  upon  this  theory,  it  Lt  clearly 
unnecessary  to  enter  upon  any  inquiry  as  to  the  sufficiency 
of  other  grounds  of  liability  insisted  upon. 

If  the  verdict  had  been  properly  Ret  aside,  there  should 
not  have  been  a  judgment  of  nil  capiat. 

For  the  reasons  stated,  the  judgment  will  be  reversed,  tho 
verdict  reinstated  and  a  judfrment  rendered  thereon. 

Revrrsfil:  Judymrnl  for  plnintiff  on  verdict. 

Miller,  Ji'dge,  {dissent in^) : 

I  must  decline  to  concur  in  the  opinion  of  the  court  In  this 
case.  I  do  not  see  how  there  can  be  two  opinions  about  the 
question  of  fact  that  decedent  was  guilty  of  the  grossest 
negligence  and  disregard  for  his  own  safety,  in  attempting 
to  alight  from  the  end  of  the  coach  where  the  vestibule  doors 
were  closed  against  him,  and  by  undertaking  to  leave  by  the 
end  sill  of  the  tender,  a  method  so  manifestly  dangerous 
and  unusual  as  to  warn  any  reasonable  man  of  the  great 
danger  in  doing  so.  When  he  entered,  be  took  a  seat  near 
the  door,  and  when  the  train  stopped  it  took  him  but  a  sec- 
ond to  discover  that  that  door  was  closed,  which  was  notice 
to  him  not  to  attempt  to  leave  by  that  way.  No  other  pas- 
senger undertook  to  do  so.  Every  other  passenger  destined 
for  Sattes  moved  in  the  direction  of  the  rear  door  of  the 
coach.  A  passenger  who  had  gone  out  by  the  rear  door  and 
walked  the  entire  length  of  the  coach  saw  decedent  in  the 
act  of  trying  to  open  the  front  door.  How  long  he  continued 
in  this  before  taking  his  position  on  the  end  sill  of  the  tender 
does  not  appear.  Although  the  evidence  tended  to  show 
a  ear  more  or  less  crowded,  all  got  safely  to  the  platform 
uniujured,  except  decedent. 

The  main  act  of  negligence  alleged  and  relied  on,  was  the 
alleged  failure  of  defendant  to  stop  its  train  long  enough 
for  passengers  to  alight  at  Sattes.  No  trainman  saw  the  de- 
cedent in  his  place  oE  danger.  Enough  time  elapsed  for  him 
to  get  out  there  in  the  dark,  with  no  light  to  guide  him,  for 
one  witness  says  he  called  to  him  to  use  a  flash  light  upon 
him  to  enable  him  to  see.  Assttming  that  defendant  was 
8»  w.  v». 
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negligent  in  not  making  a  longer  stop,  that  fact  did  not  justi- 
fy the  decedent  in  attempting  to  leave  the  coach  by  a  way 
he  knew  had  been  closed  against  him.  It  was  unnecessary 
for  him  to  take  this  desperate  chance.  The  fact  that  some 
passengers  may  have  been  seen  jumping  oflf  the  rear  end  of 
the  coaeh  when  it  passed  the  place  where  the  front  end  had 
stood,  argues  little.  It  is  most  improbable,  and  no  witness 
swears  that  the  signal  to  go  was  given  the  engineer  while 
passengers  were  still  in  the  act  of  alighting  from  the  train 
at  the  place  where  they  were  invited  to  alight.  If  any  alight- 
ed afterwards,  they  had  loitered  or  been  slow  in  leaving  the 
train.  In  Simmons  v.  Seaboard  Air-LtTte  Railway,  120  Ga. 
225,  it  was  decided,  opinion  by  Lamar,  Judge,  afterwards  an 
associate  justice  of  the  Supreme  Court  of  the  United  States, 
that  if  a  person  voluntarily  assumes  a  risk,  accompanied  by 
some  supposed  negligence  of  the  carrier,  such  conduct  on  his 
part  is  not  merely  contributory  negligence,  lessening  the 
amount  of  damages,  but  a  failure  to  avoid  danger,  defeating 
his  right  to  recover  anything.  In  this  case  Justice  Lamar 
held  that,  if  one  has  a  "clear  chance"  to  avoid  a  danger, 
which  the  evidence  in  this  case  shows  decedent  appreciated, 
and  chooses  not  to  do  so,  but  to  risk  it,  his  negligence,  not 
that  of  defendant,  becomes  the  proximate  canse  of  hie  in- 
juries, and  will  defeat  any  recovery.  The  doctrine  of  the 
Georgia  case  is  settled  law  everywhere.  See  2  Shearman  & 
Redficld  on  Negligence,  {6th  ed.),  §619  et  seq.,  and  illustra- 
tive cases  cited. 

The  liability  of  a  carrier  is  always  conditioned  upon  the 
exercise  by  the  passenger  of  reasonable  and  proper  care  and 
caution  for  his  own  safety.  Baltimore  and  Potomac  BaUroad 
Company  v.  Jones,  95  U.  S.  439.  Does  it  need  ai^^ment  to 
show  that  Meador  was  lacking  in  this  particular,  when  he 
chose  the  most  dangerous  method  of  alighting  from  the  coach  t 
One  or  two  of  the  counts  in  the  declaration  undertook  to  ex- 
cuse his  negligence  by  averring  that  he  was  old  and  deaf  and 
that  his  eye  sight  was  bad;  but  on  the  trial  this  theory  was 
abandoned,  and  as  some  justification  for  his  foolhardy  act, 
evidence  was  introduced  as  tending  to  show  that  though  he 
had  passed  beyond  the  time  ordinarily  allotted  to  man  to  live, 
89  w.  va. 
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Meador  was  possessed  of  all  his  facilities,  was  agile  and  act- 
ive, and  therefore  was  justified  in  taking  the  hazardous 
choice  of  going  out  of  the  ear  over  the  end  sill  of  the  tender. 
In  the  case  of  Railroad  Co,  v.  Jones,  supra,  it  is  held  that 
a  passenger  will  not  be  justified  in  taking  snch  a  risk,  even 
though  he  may  be  invited  by  the  trainman  to  do  so ;  that  in 
such  case  his  injury  must  be  ascribed  to  his  own  recklessness 
and  folly.  I  see  little  room  for  distinguishing  this  case  from 
Hoylman  v.  K.  &  M.  By.  Co.,  65  W.  Va.  264.  The  mere 
scintilla  of  evidence  that  the  railroad  company  had  suffered 
passengers  to  leave  the  train  by  nnnsnal  avenues,  as  windows, 
furnished  no  excuse  for  passengers  ta  risk  their  lives  in  doing 
so  when  wholly  unwarranted,  so  as  to  carry  the  case  to  the 
jury  on  the  question  of  contributory  negligence.  Dye  v.  Cor- 
Un,  59  W.  Va.  266 ;  Ketterman  v.  Dry  Fork  R.  R.  Co.,  48  W. 
Va.  606,  614-615.  In  Wemel,  Admr.  v.  City  S  Elm  Grove  R. 
B.  Co.,  64  W.  Va.  310,  we  affirmed  the  judgment  below  ex; 
cludii^  plaintiff's  evidence  and  directing  a  verdict,  where 
a  passenger  was  seated  on  the  floor  of  an  electric  ear  with 
his  feet  on  the  running  board,  and  was  thrown  off  the  ear 
when  running  at  a  rapid  rate  when  turning  a  curve,  such 
running  of  the  car  not  of  itself  showing  negligence  justify- 
ing a  verdict  against  the  railroad  company.  In  Lowry  v. 
Balto.  &  Ohio  R.  R.  Co.,  74  W.  Va.  791,  we  affirmed  the  judg- 
ment below  sustaining  defendant's  demurrer  to  plaintiff's 
evidence,  where  plaintiflf  undertook  in  the  daytime  to  alight 
from  the  end  of  the  coach  where  no  platform  was  provided, 
instead  of  the  place  where  the  other  passengers  were  invited 
to  alight;  this  upon  the  principle  that  it  is  the  duty  of  a 
passenger  to  use  his  senses  and  use  the  way  provided  for 
alighting,  and  not  to  attempt  to  alight  by  ways  obviously 
dangerous.  In  that  case  we  cited  with  approval  Norfolk  & 
Western  Railway  Co.  v.  Hawkes,  102  Va.  452,  holding  that 
the  law  imposes  no  such  obligation  on  railways  to  one  injured 
by  his  own  negligence,  against  which  common  prudence  would 
have  protected  him,  and  that  it  was  immaterial  that  he 
thought  he  was  in  a  place  of  safety. 

I  do  uot  find  it  convenient  to  elaborate  an  opinion  on  the 

subject,  and  besides,  a  dissenting  opinion  is  generally  a  work 
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of  Hupererogatiou  and  quite  unintereatiug ;  but  this  ^ach  I 
feel  comitraiiied  to  uay  in  protest  agaiost  the  decision.  I 
think  the  judgment  below  was  clearly  right  and  ought  to 
be  afSirmed. 


CHARLESTON. 

State  cj-  re.l.  C.  F.  Keenky   et  al.  v.  Robert  Bland,  Judge. 
Submitted  November  16,  1921.    Decided  November  22,  1921. 

1.  Ckiuinal  Law — Inferior  Court  May  be  Prevented  from  Pro- 

ceeding Ontji  for  Lack  of  Juriidictian. 

Tbe  only  ground  oF  Jurisdiction  In  a  superior  court,  to  pre- 
vent an  Inferior  court  from  proceeding  In  any  cause  or  mat- 
ter, Is  lack  of  Jurisdiction  of  such  cause  or  matter  in  the  In- 
ferior court,  for  some  reason,     (p.  602). 

2.  Same — No   Lack   of  Jurisdiction   in   Either  of   Two  Inferior 

Courts  of  Concmrent  Jurisdiction  Until  Plea  of  Abatement 

It  two  Inferior  courts  ot  concurrent  Jurisdiction  are  enter- 
taining identical  causes  ot  action  between  the  same  parties 
at  tbe  same  time,  there  is  no  lack  ot  Jurisdiction  in  either  ot 
tbem.  until  after  an  application  to  one  of  tbem  for  abate- 
ment of  tbe  action  pending  in  It,  or  relinquhbment  of  its 
Jurisdiction,  has  been  made  and  sustained  by  proof,     (p.  603). 

3.  S.iMK— AifocftmeJif     of     Jurisdiction   of  First   of   Concurrent 

Courts  Does  Not  of  its  Own  Force  Preclude  Jurisdiction  of 

the  Other. 

In  such  cases,  attachment  of  tbe  Jurisdiction  of  tbe  court 
of  flrst  cognizance  does  not  of  Its  own  force  preclude  jurisdic- 
tion of  the  court  ot  second  cognizance.  It  merely  aSords  tbe 
parties  concerned  the  means  or  ground  for  procuring  abate- 
ment of  the  second  action,  or  discbarge  of  persons  or  proper^ 
seized  under  the  process  of  the  court  In  which  it  is  pending. 
<p.  603). 

4.  Pbohibitioi*— Win  Not  He  to  Court  of  Second  Ooffni^nce  Be- 

fore a  Bearino  to  Determine  its  Juritdiction. 

Upon  the  plea  in  abatement  filed  under  such  circumstances, 
or  an  appltcatlon  tor  discharge  of  the  person  or  property 
seised,  the  court  ot  second  cogsliance  has  Jnrlsdlctloo,  npoB 
an  w.  Ta. 
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sucb  pleas  or  application,  to  ascertate  the  facte  necessary  to 
determination  at  the  question,  whether  the  same  cause  of 
action  between  the  same  parties  Is  pending  In  the  court  of 
first  cogntEance,  and  previously  came  within  Its  actual  Juris- 
diction, or  whether  the  same  person  or  property  is  in  the 
custody  of  such  other  court  and  was  first  eehed  under  Its 
process,  as  the  case  may  be;  wherefore  the  writ  of  prohibi- 
tion cannot  be  awarded  agalnit  the  court  taking  lubBoquent 
Jurisdiction  ol  the  cause  of  action  or  the  person  or  property, 
before  a  hearing  and  determination  as  to  its  right  to  retain 
jurisdiction  has  been  had,  upon  a  proper  application  therefor. 
In  the  manner  above  indicated,  (p.  flOS). 

E.    Sam>: — Court  Cantiol  be  Deprived  of  its  Right  to  DeterniM 

J*risdictiomil  Facts,  AlthOTtol^  evidence  is  AbsolKtely  Con- 

cliitive.  ,  ' 

If  the  question  of  a  court's  jurisdiction  depends  upon  Issues 

of  tact.  It  has  power  and  jurisdiction  to  decide  them,  even 

though  the  evidence  relied  upon  to  prove  the  Juried Ictiona] 

facts  is  wholly  uncontradicted  and  alwolutely  conclusive,  and 

it  cannot  be  deprived  of  Its  right  to  do  so  by  prohibition  or  any 

other  collateral  proceeding,      (p.  605). 

«.  Same— Wid  .Vol  Lie  at  Instance  of  One  Indicted  as  Accessory 
To  liurOcr  in  Two  Counties  to  Prohibit  One  Court  Prior  to 
Hearing  on  its  Jwrisdicticn. 

Prohibltlion  does  not  He  at  the  Instance  of  a.  person  indicted, 
as  an  accessory  before  the  Fact  to  the  crime  of  murder.  In 
courts  of  two  counties  having  concurrent  Jurisdiction  of  the 
offense,  and  held  in  custody  under  process  Issued  by  one  ol 
such  courts,  to  prevent  the  other  from  proceeding  against  him, 
by  process  tor  hla  arrest  or  otherwise,  in  advance  of  a  hear* 
Ing  In  such  other  court  as  to  facts  upon  which  Its  supposed 
tack  of  Jnrlsdlctlon  depends,  such  aa  his  identity,  his  arraat 
and  possibly  other  matters,     (p.  607). 

Original  proceeding  by  the  State,  on  the  relatiim  of  C.  F. 
Keeney  and  others,  against  Robert  Bland,  Judge,  for  writ  of 
prohibition. 

Writ  refuted. 

C.  J.  Van  Fleet,  H.  W.  Houston,  and  T.  C.  Tovmsend,  for 
relators. 

Ckafin  (fc  Estep,  and  Osenlon  tfe  Lee,  for  respondents. 
89  w.  v«. 
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foffenbabgeb,  judge: 

By  the  usual  procedure,  C.  F.  Keeuey  and  Fred  Mooney, 
uuder  indictment  in  Kanawha  County  and  in  Logan  County 
for  the  aame  offense,  being  charged  in  each  as  accessories  be- 
fore the  fact  to  the  crime  of  murder  alleged  to  have  been 
eommitted  in  said  last  named  county,  and  now  in  custody  by 
virtue  of  process  issued  on  the  indictment  in  said  first  named 
county,  seek  a  writ  of  prohibition  against  the  Judge  of  the 
Ciretiit  Court  of  Logan  County,  to  prevent  him  from  pro- 
ceeding against  them,  on  the  indictment  pending  in  his  court, 
upon  the  theory  of  concurrent  jurisdiction  of  tha  offense  in 
both  courts,  and  antecedent  attachment  of  that  of  Kanawha 
County,  the  petitioners  having  been  first  arrested  and  incar- 
cerated under  its  process,  and  no  arrest  having  been  effected 
under  the  Logan  County  process,  although  the  Logan  Gonnty 
indictment  was  first  found.  The  immediate  purpose  of  this 
proceeding  is  prevention  of  arrest  of  the  petitioners  on  a 
capias  issued  by  order  of  the  Circuit  Court  of  Logan  County, 
November  5,  1921,  and  now  in  the  bands  of  the  Sheriff  of 
Kanawha  County,  and  the  ultimate  purpose,  to  prevent  trial 
on  the  Logan  County  indictment  while  the  other  is  pendii^ 
in  Kanawha  County. 

If,  upon  the  admitted  facts  alleged  and  the  law  as  claimed 
by  the  petitioners,  the  remedy  sought  is  inappropriate  or  un- 
availing, it  is  unnecessary  to  inquire  whether  the  legal  propo- 
sitions advanced  in  support  of  the  application  for  it  are  sound 
or  not.  For  the  purposes  of  the  case,  the  constitntionality  of 
see.  8,  ch.  152,  Code,  interpreted  as  authorizing  indictment  and 
trial  of  an  accessory,  in  either  county,  when  the  accessorial 
acts  occur  in  one  county  and  the  crime  is  consummated  in 
another,  may  be  conceded.  So  may  the  correctness  of  that  in- 
terpretation, the  existence  of  concurrent  jurisdiction  and 
prior  attachment  of  that  of  the  Intermediate  Court  of  Kana- 
wha Connty.  If,  all  of  these  propositions  being  so  conceded, 
prohibition  does  not  lie,  there  is  no  occasion  for  questioning 
their  soundness.  No  inquiries  as  to  them  properly  arise.  We 
proceed,  therefore,  to  the  inquiry  as  to  the  applicability  of  the 
remedy  nought. 
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The  position  assumed  by  the  petitioners  admits  jurisdic- 
tion  of  the  Circuit  Court  of  Logan  Comity  over  the  subject 
matter.  It  also  admits  right  and  power  in  that  court  to  obtain 
jurisdiction  of  themselves,  by  arrest  or  seizure,  but  for  prior 
arrest  under  process  of  the  Intermediate  Court  of  Kanawha 
County.  The  act  sought  to  be  prohibited  is  invasion  of  the 
jurisdiction  of  the  latter  court,  by  exercise  of  the  jurisdiction 
of  the  former,  treated  as  an  act  in  excess  of  the  invading 
court 's  jurisdiction. 

This  argument  assumes  lack  of  jurisdiction  in  the  second 
court,  in  every  instance  in  which  the  same  plaintiff  institutes 
two  suits  against  the  same  defendant,  upon  the  same  cause 
of  action,  in  different  courts.  Viewed  in  the  light  of  ordinary 
procedure  not  involving  any  seizure  of  person  or  property,  its 
fallacy  is  apparent.  Pendency  of  a  former  suit  for  the  same 
cau^  of  action,  whether  in  the  same  court  or  another,  is  mere 
matter  of  abatement,  and  must  be  pleaded  in  abatement,  and 
at  the  first  opportunity,  else  the  defense  is  lost.  Eobreckt  v. 
Marling.  29  W.  Va.  765,  775 ;  Delaplain  v.  Armstrong,  21  W. 
Va.  211 ;  Bradley  v.  Welch,  1  Munf .  284 ;  Monroe  v.  Redman, 
2  Munf.  240.  If  this  defense  were  jurisdictional,  in  the  sense 
of  lack  of  power  in  one  court  to  try  an  action  identical 
with  one  pending  in  another,  and  render  judgment,  the  rule 
respecting  its  interposition  would  not  be  so  strict.  The  de- 
fense is  a  personal  privil^e  allowed  the  defendant,  rather 
than  a  lack  of  power  in  the  court;  wherefore,  upon  his  waiver 
of  it,  by  failure  to  set  it  up  by  plea,  filed  at  rules,  the  court 
may  proceed  to  hear  and  determine  the  ease.  The  rule  by 
which  a  plea  of  another  suit  pending  abates  the  one  in  which 
it  is  filed  and  sustained  has,  for  its  object,  mere  prevention  of 
unnecrasary  vexation  of  a  party  by  two  or  more  suits  upon 
the  same  cause  of  action.  If.  tfe  W.  R.  Co.  v.  NunnaUy's  Adm'r. 
88  Va.  546;  Olmins  v.  Delaney,  2  Str.  1216;  Richards  V. 
Stuart,  10  Bing.  322.  The  fact  that  it  must  be  set  up  by  a 
plea,  brought  to  the  attention  of  the  court  in  a  strictly  formal 
manner,  and  without  the  slightest  delay,  proves  its  non- juris- 
dictional character. 

Nor  is  there  any  precedent  in  our  decisions  for  its  avail- 
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ability  in  aiiy  other  way.  If  it  is  lost  by  mere  failure  to  set 
it  up  ill  the  suit  in  a  proper  manner  or  in  proper  time,  on 
account  of  its  dilatory  nature  or  non-relatlou  to  the  merits 
of  the  eause,  it  certainly  eannot  be  made  available  ontside 
of  the  ease  by  collateral  procedure  of  any  kind.  In  other 
words,  if  a  court  may  reject  it,  although  brought  to  its  atten- 
tion, because  of  mere  delay  in  its  Interposition  or  lack  of  for- 
mality, and  proceed  with  the  case,  as  undubitably  it  may  do, 
there  can  he  no  reason  for  ]>ermittiiig  it  to  be  made  a  ground 
or  cause  of  prohibition  to  stop  the  case,  or  any  other  collateral 
proceeding. 

It  does  not  follow,  however,  that  a  defendant  must  sub- 
mit to  two  judgments  for  the  same  cause  of  action.  He  may 
waive  or  lose  his  right  to  have  the  second  suit  abated  by 
reason  of  the  pendency  of  the  first,  and  yet  prevent  two  judg- . 
ments,  by  pleading  the  judgment  first  rendered,  in  bar  of 
fui-tlier  prosecution  of  the  other  action,  in  which  judgment 
has  not  been  recovered.  Both  suits  may  be  prosecuted  and 
defended,  each  as  if  the  other  were  not  pending;  but  the 
moment  judgment  is  rendered  in  one  of  them,  for  either  plain- 
tiff or  defendant,  it  is  a  weapon  in  the  hands  of  the  defend- 
ant with  which,  by  pleading  it,  he  may  defeat  the  other  action. 
Here,  again,  is  a  demonstration  of  the  unsoundness  of  the 
proposition  that  attachment  of  the  jurisdiction  of  one  of  two 
courts  of  concurrent  jurisdiction  deprives  the  other  of  its 
jurisdiction.  The  jurisdiction  of  the  other  continues,  sub- 
ject to  power  in  the  defendant  to  defeat  it  by  proper  procedure 
in  the  case  and  at  its  bar,  but  not  otherwise.  In  all  such  cases, 
there  is  complete  jurisdiction  of  both  subject  matter  and  per- 
son, in  both  conrts,  until  that  of  one  of  them  is  ousted  by  a 
plea  in  abatement  or  a  plea  of  res  judicata.  A  cause  of  action 
concurrently  cognizable  by  two  courts  belongs  to  the  juris- 
diction of  the  one  in  which  it  is  first  brought  and  is  excluded 
from  that  of  the  other,  only  in  a  potential  sense,  not  actually. 
The  law  confers  upon  the  parties  the  right  to  confine  it  to  the 
former  and  exclude  it  from  the  latter  by  proper  procedure. 
This  is  the  sense  in  which  the  observation  respecting  this  sub- 
ject, so  often  found  in  the  books,  most  be  taken. 
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No  jurisdictional  distinctiou  between  cases  involving  seiz- 
ure of  the  person  or  property  and  others  not  involving  it,  is 
{>erceived.  The  court  of  concurrent  jurisdiction,  making  the 
first  seizure,  is  entitled  to  retain  jurisdiction,  and  the  legal 
presumption  is  that  the  other,  upon  a  proper  and  timely  ap- 
plication founded  upon  the  fact  of  the  previous  seizure  under 
process  of  the  other  court,  will  relinquish  the  person  or  prop- 
erty seized,  just  as,  in  the  other  class  of  cases,  the  second  suit 
is  abated  upon  a  proper  and  timely  plea  of  the  pendency  of 
the  first.  The  court  under  whose  process  the  second  seizure 
was  made  has  undoubted  and  clear  jurisdiction,  if  that  of  the 
other  court  has  not  attached  by  previous  seizure  or  otherwise. 
Whether  it  has  or  not  is  a  mixed  question  of  law  and  fact, 
which  such  second  court  has  power  and  jurisdiction  to  pass 
upon.  In  most  cases,  the  question  is  free  from  doubt  and 
easy  of  solution,  but,  however  clear  it  may  be,  the  court  has 
riffht  to  determine  it,  and  no  other  court,  in  a  collateral  pro- 
ceeding, be  it  prohibition  or  what  not,  has  any  power  or 
authority  to  decide  the  question  for  it.  To  do  so  would  be  a 
|}lain  and  palpable  trespass  upon  its  jurisdiction,  an  usurpa- 
tion of  power.  There  may  be  no  doubt  about  the  identity  of 
the  pereon  or  thing,  the  fact  of  seizure  or  the  validity  of  the 
process  under  which  the  first  seizure  was  made;  but  that  does 
not  affect  the  question  of  jurisdiction.  Many  of  the  casea 
submitted  to  the  courts  for  decision  are  so  clear  and  plain 
that  any  layman  could  correctly  decide  them.  But  no  man 
can  obtain  an  adverse  judgment  in  the  clearest  case,  otherwise 
than  by  submission  thereof  to  a  court  of  competent  jurisdie- 
tirn  and  procurement  of  the  exercise  of  its  judicial  powers. 
Until  the  court  of  second  cognizance  by  seizure  has  passed  up- 
on the  application  for  release,  or  vacation  of  its  action,  it 
cannot  be  deemed  to  have  exceeded  the  limits  of  its  juris- 
diction. If  it  has  not  power  to  ascertain  and  determine  the 
identity  of  the  subject,  whether  person  or  property,  the  fact 
of  seizure  and  the  validity  of  the  process  under  which  it  was 
n?ade.  which  may  depend  upon  the  question  of  jurisdiction 
of  the  is.suing  court,  it  is  perfectly  obvious  that  it  might  be 
wrongfnllj-  deprive<l  of  its  own  clearly  rightful,  jurisdiction 
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of  the  subject.  The  other  court  may  have  no  jurisdiction  of 
the  subject  at  all.  Its  process  may  be  void  on  its  face  for 
some  reason.  The  person  or  property  seized  may  not  be  iden- 
tical. The  court  of  second  cogniance  cannot  possible  satisfy 
itself  as  to  any  of  these  matters,  otherwise  than  by  a  judicial 
inquiry  and  determination,  nor  can  it  safely  act  in  the  prem- 
ises without  Aaving  made  them.  To  say  the  representations 
made  to  the  superior  court,  upon  which  the  application  tor 
restraininf!  process  is  founded,  pnt  all  such  questions  beyond 
the  realm  of  doubt  or  debate,  is  not  a  sufficient  response  to 
this  ar^rument.  It  is  the  province,  function  and  right  of  the 
inferior  court  to  pass  upon  them,  however  clear  they  may  be. 
Even  though  the  facts  are  agreed  upon  in  such  manner  as  to 
preclude  jurisdiction,  the  agreement  must  be  put  into  the 
record  of  the  ca.se  in  which  it  is  relied  upon.  If  it  has  been 
made  out  of  court,  it  must  be  proved  in  the  case,  to  be  avail- 
ing. And  it  is  the  duty  of  the  party  seeking  release  from  the 
jurisdiction  of  a  court,  tn  submit  to  it  the  issues  of  fact  relied 
upon  as  grouud  of  release,  for  decision.  Neither  he  nor  a 
superior  court  can  assume  either  incapacity  or  unwillingness 
on  its  part  to  decide  them  correctly.  Both  are  bound  bj'  the 
presumption  of  its  capacity  and  willingness  to  do  so. 

These  conclusions  bring  the  procedure  in  cases  involving 
seizure  or  custody  of  persons  and  property  clearly  within  the 
principle  governing  cases  in  which  it  is  not  involved.  On  the 
plea  of  another  suit  pending,  an  issue  is  made  as  to  the  iden- 
tity of  the  cause  of  action  and  parties  in  the  two  cases.  And 
no  doubt  the  jurisdiction  of  the  court  in  which  it  is  pending 
may  be  a  proper  subject  of  inquiry.  Even  though  the  identi- 
ty of  the  cause  of  action  and  parties  and  the  jurisdiction  of 
the  court  may  be  clear  beyond  question,  the  plea  must  be  filed 
and  the  facts  it  avers  established,  else  the  court  of  second 
cognizance  may  proceed.  In  cases  of  seizure,  the  same  prin- 
ciple applies,  but  the  procedure  may  he  different.  In  a 
criminal  ease  of  concurrent  jurisdiction,  the  issues  might  be 
raised  by  a  plea,  or  they  might  arise  upon  the  return  of  the 
officer  endorsed  upon  the  process,  or  process  against  him  or 
some  other  ofBcer.  The  procedure  need  not  be  defined  nor 
g»  w.  Va. 
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indicated.  Nothing  is  involved  here  except  the  question  of 
jurisdiction  in  the  circuit  court  of  Logan  county  and  that 
depends  upon  facts  to  be  determined  by  it.  If  a  court,  in 
passing  upon  its  own  jurisdiction,  decides  only  a  question  of 
law,  the  decision  in  its  favor  may  be  at  its  peril.  But,  if  the 
question  depends  upon  facts  to  be  ascertained  and  determined, 
a  wrong  decision  is  mere  error,  McCoiaha  v.  Outhrie,  21  W. 
Va.  134;  Swinhum  v.  Smith,  15  W.  Va.  ASS;  Ex  parte  Ellyson, 
20  Gratt.  24. 

In  the  argument,  the  issue  has  been  correctly  treated  as  one 
of  jurisdiction.  Prohibition  lies  only  in  case  of  the  inferior 
court's  lack  of  jurisdiction  in  some  form.  Its  lack  of  juris- 
diction, if  any,  confers  jurisdiction  by  prohibition  upon  this 
court.  When  it  has  jurisdiction,  we  do  not.  Our  decisions 
uniformly  hold  that  prohibition  cannot  be  awarded  upon  any 
ground  save  lack  of  jurisdiction  in  the  inferior  court.  No 
lack  of  jurisdiction  in  the  Circuit  Court  of  Logan  County  hav- 
ing been  shown,  the  writ  cannot  be  awarded  consistently  with 
law. 

As  a  precaution  against  misapprehension  of  the  scope  and 
effect  of  this  decision,  we  observe  that  it  is  limited  to  the 
facts  upon  which  it  is  predicated.  We  are  not  to  be  under- 
stood as  saying  or  intimating  that  a  court  of  concurrent  jur- 
isdiction may  not,  in  a  case  of  this  kind,  overstep  the  limits 
of  its  jurisdiction  by  its  decision  upon  an  application  for 
release,  or  by  its  subsequent  action.  The  point  at  which  its 
jurisdiction  terminates  in  such  cases  is  not  now  a  subject  of 
inquiry  here.  It  certainly  extends  to  and  includes  a  hearing 
and  decision  as  to  whether  cognizance  has  attached.  There 
are  instances  of  action  in  excess  of  jurisdiction,  by  the  judg- 
ment rendered  upon  a  hearing  properly  entertained.  Bracy 
V,  Robinson.  83  "W.  Va.  9,  10;  In  re  Nielson,  131  U.  S.  176; 
Ex  parte  Milligan,  i  Wall.  (TJ.  S.)  131;  Ex  parte  Long,  18 
Wall,  (U.  S.},  163;  Jn  re  Snow,  120  U.  S.  274;  Ex  paHe 
WilswK  114  U.  S.  417. 

There  are  cases  in  which  the  writ  of  prohibition  has  been 
awarded  by  superior  courts  against  inferior  courts  of  con- 
current jurisdiction,  to  prevent  one  from  trespassing  upon 
89  W.  Va. 
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the  jurisdiction  of  the  other,  in  instances  of  seizure  of  prop- 
erty, but  in  most  if  not  all,  of  them,  the  excess  of  jurisdiction 
was  fouud  or  existed  in  their  judgments  or  action  witb 
knowledge  of  facts  making  their  lack  of  power  to  proceed 
perfectly  apparent.  Dunbar  v.  Bourland,  (Ark.)  114  S.  W. 
467 ;  Mclean  v.  Wayne,  52  Mich.  '257 ;  Wells  v.  Montcaltn,  141 
Mich.  58;  State  v.  Ross,  122  Mo.  435;  State  v.  Wear,  129  Mo. 
619;  5(0(6  V.  iSuUivan,  209  Mo.  161 ;  titate  v.  Murphy,  132  Mo., 
382.  In  Kentucky  and  South  Dakota,  the  jurisdiction  of  the 
courts  of  last  resort,  in  prohibition),  ix  deemed  to  have  been  so 
enlarged  by  constitutional  provisions,  as  to  vest  it  in  cases 
not  dependent  solely  upon  action  by  the  inferior  courts,  with- 
out jurisdiction.  Clark  County  Ct.  v.  Warner,  116  Ky.  801; 
Hindman  v.  Toney,  91  Ky.  413;  Boone  v.  Riddle,  86  S.  W. 
978 ;  Giiyc  v.  McGee,  15  S.  D.  278,  Under  this  broad  power 
of  regulation,  some  of  the  Kentucky  cases  seem  to  treat  pro- 
hibition as  allowable  for  mere  guidance  of  courts  of  con- 
current jurisdiction  in  criminal  eases,  by  way  of  avoidance 
of  probable  conflict.    We  have  no  such  latitude. 

For  the  reasons  stated,  the  writ  prayed  for  will  be  refused 
and  the  rule  dismissed. 

Writ  reftiscd. 


CHARLESTON. 

W.  W.  Hanly  et  at  v.  Frank  L.  Habhison. 
Submitted  November  15,  1921.    Decided  November  22,  1921. 

1.  Rmoruation  of  1k8tbume»t8 — Relief  Qrantea  Only  Where  Evl- 

iltnce  of  Mutual  Mistake  is  Clear,  Positive  and  Direct. 

Reformation  at  a  written  HiBtruinent  because  of  a  mutnal 
mlfltake  ta  one  of  tbe  well  recognlied  grouuds  of  equity  JurlB- 
dlcLloD,  but  Buch  relief  will  only  be  granted  wben  the  evidence 
offered  to  establlsb  tbe  mistake  U  clear,  poaitive  a&d  direct, 
and  eo  preponderates  as  to  convince  tbat  tbere  ta  error  In  the 
contract  Eought  to  be  reformed,    (p.  613). 

2.  S\M>s.— Reformation  Granted  Where  Supported  by  Direct,  Poti- 

tivp.  Teatimony  arid  Partiet'  Contemporaneotu  Congtmctioit, 

Wbere  the  evidence  offered  In  support  of  a  bill  to  reform 

a  contract  consists  of  direct,  positive  and  unequivocal  state- 
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ments  of  two  of  the  parties  who  conducted  the  preliminary 
negotiations,  as  to  what  the  asreemeatB  arrived  at  were, 
which  are  supported  by  receipts  given  by  the  other  party 
sbowing  a  contemporaneons  construction  by  all  of  the  parties 
to  the  contract  in  accordance  wltli  the  erldeuce  offered  In  sup- 
port of  the  bill  to  reform  It,  relief  will  be  granted,  notwith- 
standing the  other  party  to  the  negotiations  testifies  that  the 
contract  as  executed  contains  the  agreement  arrived  at,  but 
on  crose-eiaml nation  states,  when  his  attention  Is  directed  to 
the  negotiations  In  regard  to  the  particular  matter  in  respect 
to  which  reformation  is  sought,  that  he  does  not  recollect 
whether  there  was  any  agreement  In  regard  thereto  or  not. 
Such  an  equivocal  denial  of  the  positive  testltnoay  of  the  other 
partiee.  supported  by  the  contemporary  construction  of  the 
contract  by  the  parties,  will  not  be  elTectlve  to  defeat  reforma- 
tion, {p.  613). 

(LivEi.r,  Ji-LKiK.  absent.) 

Appeal  from  Circuit  Court,  Hampshire  County- 
Suit  by  W.  W.  Ilanly  and  others  against  Frank  L,  Har- 
mison.     Decree  in  favor  of  the  defendant,  and  the  plain- 
tiffs appeal. 

Reversed. 

G.  W.  McCaiileij  and  Geo.  E.  Price,  for  appellants. 
J.  Sloiin  Kiiykendall,  for  appellee. 

RiTZ,    PBEaiDENT: 

In  this  suit  to  enjoin  an  action  of  unlawful  entry  and  de- 
tainer, and  to  have  reformation  of  a  contract  of  lease,  and 
relief  from  an  alleged  forfeiture  thereunder,  the  circuit  court 
denied  the  plaintiffs  any  relief,  dissolved  the  temporary  in- 
junction frranted  them,  and  dismissed  their  bill,  and  this  ap- 
peal is  prosecuted  to  review  that  decree. 

The  plaintiffs  W.  W.  Hanly  and  John  C.  Shoupe,  together 
■with  one  George  R.  Wheeler,  entered  into  a  contract  of  lease 
with  the  defendant  dated  the  14th  of  August,  1907,  by  the 
terms  of  which  Harmison  leased  to  them  a  small  tract  of 
about  one-half  acre  of  land  situate  on  the  South  Branch  of 
the  Potomac  River,  together  with  the  right  to  hunt  and  fish 
on  the  farm  of  the  defendant,  as  well  as  some  other  rights 
not  material  to  be  considered  in  eouneetion  with  the  contro- 
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Tersy  here  involved.  The  purpose  of  the  plaintiffs  and  their 
associates  in  leasing  the  land  was  to  secure  a  place  upon 
which  they  might  erect  a  bungalow  or  cottage  for  die  pur- 
pose of  retiring  thereto  duri:^  the  summer  months.  The 
term  provided  for  in  the  lease  was  ten  years,  with  the  privi- 
lege of  renewing  it  for  an  additional  ten  years.  It  ia  fur- 
ther provided  that  the  lessees  shall  pay  the  lessor  an  annual 
rental  of  twenty-five  dollars  on  or  before  the  first  of  Sep- 
tember in  each  year.  It  is  also  stipulated  that  the  lessees 
shall  purchase  provisions  and  produce  from  the  lessor  and 
use  his  services  in  hauling  from  the  railroad  to  the  cottar 
when  such  provisions  and  produce  are  supplied,  and  such 
services  rendered  iipon  reasonable  terms.  Immediately 
after  the  execution  of  the  lease  the  lessees  began  the  erection 
of  a  cottage  or  bungalow  upon  the  premises  and  completed 
it  in  a  very  short  time.  They  claim  that  the  amount  expended 
by  them  in  the  erection  of  this  cotti^,  and  in  improvii^  the 
premises  was  some  five  or  six  hundred  dollars,  but  that  it 
would  cost  a  very  much  larger  sum  at  the  time  the  testimony 
was  taken  because  of  the  increased  cost  of  labor  and  material. 
The  three  lessees,  at  the  time  of  making  the  lease,  were  asso- 
ciated in  buiiiness  together  at  Cumberland,  Maryland.  Some- 
time thereafter  Wheeler  severed  his  connection  with  his 
associates  and  moved  to  the  west,  at  which  time  he  ass^ed 
all  of  his  interest  in  the  lease  to  the  plaintiffs  Hanly  and 
Shotipe.  The  lessees  have  occupied  the  premises  ever  since 
the  construction  of  the  cottage  thereon.  The  rentals,  it 
aeems  were  regularly  paid.  Harmison  makes  some  complaint 
that  during  the  continuance  of  the  lease  the  plaintiffs  did 
not  purchase  their  produce  and  supplies  from  him,  and  did 
not  permit  him  to  do  their  hauling.  They  admit  that  such 
was  the  ease,  but  say  that  the  reason  they  purchased  -their 
supplies  elsewhere  and  procured  their  hauling  to  be  done 
by  others  was  that  they  could  secure  the  supplies  very  much 
cheaper  from  other  sources,  and  procure  their  haulii^  to 
be  done  in  a  very  much  more  satisfactory  manner,  and  for 
less  money,  by  others.  Complaint  is  also  made  by  Harmison 
that  the  plaintiffs  permitted  huntii^  and  fishing  to  be  done 
on  Sunday  on  his  premises,  and  indulged  in  the  immoderate 
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use  of  alcoholic  liquors.  These  charges  are  denied  by  the 
plaintiffs.  They  are  not  material  to  the  determination  of 
the  controversy  now  before  us,  ajid  are  introduced  in  the 
record  evidently  for  the  purpose  of  furnishing  a  basis  for  the 
strained  relations  which  existed  between  the  parties  during 
the  latter  years  of  the  lease. 

About  the  19th  of  August,  1917,  the  defendant  Harmison 
gave  notice  to  the  plaintiffs  that  the  lease  under  which  they 
were  holding  the  premises  had  expired  on  the  14th  of  that 
month,  and  requiring  them  to  at  once  vacate.  They  declined 
to  do  so,  but  insisted  that  they  were  entitled  to  keep  the 
property  for  ten  additional  years  under  the  renewal  pro- 
vision, and  insisted  that  their  original  contract  did  not  ex- 
pire until  the  first  of  September  of  that  year  instead  of  the 
14th  of  August,  and  demanded  a  renewal  of  the  lease  for  an 
additional  ten  years.  Some  correspondence  passed  between 
the  parties  without  result,  when  the  defendant  Harmison 
instituted  an  action  of  uidawful  entry  and  detainer  against 
the  plaintiffs  in  this  suit.  This  bill  was  thereupon  filed  in 
which  the  plaintiffs  allege  that  there  was  a  mutual  mistake 
in  the  original  lease,  in  this,  that  the  agreement  of  the  par- 
ties was  that  the  term  should  commence  on  the  1st  of  Sep- 
tember, 1907  and  continue  for  ten  years,  making  it  expire 
with  the  31st  of  August,  1917 ;  while  the  language  of  the  lease 
is  that  it  is  for  a  term  of  ten  years  from  the  date  thereof, 
said  date  being  the  14th  of  August ;  and  averring  that  during 
the  whole  period  all  of  the  parties  had  treated  the  term  as 
b^inning  on  said  first  day  of  September,  and  had  treated 
the  annual  rental  period  as  extending  from  Sept.  Ist  to  Sept. 
1st ;  and  praying  that  the  plaintiff  in  the  unlawful  entry  and 
detainer  suit  be  enjoined  from  further  prosecuting  the  same ; 
that  the  lease  be  reformed  so  as  to  make  the  term  therein  • 
provided  begin  on  the  first  day  of  September,  1907,  and  the 
said  Harmison  be  required  to  execute  a  renewal  of  said  lease 
for  an  additional  term  of  ten  years  from  the  first  of  Septem- 
ber, 1917 ;  or,  if  the  evidence  should  turn  out  to  be  insuf- 
ficient to  justify  relief  by  reformation,  that  the  plaintiffs  be 
relieved  from  the  forfeiture  of  their  right  of  renewal  for 
an  additional  ten  years  by  reason  of  their  failure  to  demand 
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such  renewal  before  the  expiration  of  the  original  term, 
on  the  ground  that  such  failure  was  due  to  inadvertanc«  and 
mistake,  and  that  Harmison  well  knew  for  sometime  that  they 
desired  and  would  demand  a  renewal,  and  would  not  in  any 
wise  be  injured  thereby,  while  the  plaintiffs,  if  they  were 
denied  the  renewal,  would  lose  the  property  which  they  had 
upon  the  premises  without  receivinfr  the  benefits  which  all  of 
the  parties  expected  they  would  receive  therefrom  at  the  time 
the  contract  was  entered  into.  The  court  below  granted  a 
temporary  injunction  by  which  Harmison  was  restrained  from 
prosecuting  the  unlawful  entry  and  detainer  suit.  In  ans- 
wer to  the  bill  he  denied  that  there  was  any  mistake  in  the 
contract,  but  asserted  that  it  expresses  the  true  understand- 
ing of  the  parties,  and  denied  the  right  of  the  plaintiffs  to 
have  a  renewal  of  the  lease  for  an  additional  ten  years.  Evi- 
dence was  taken  by  both  parties,  and  upon  a  hearing  the 
circuit  court  found  that  the  plaintiffs  were  not  entitled  to  re- 
lief upon  either  of  the  grounds  set  up  in  their  bill,  dissolved 
the  temporary  injunction  granted,  and  dismissed  the  suit. 

Should  the  court  have  reformed  this  contract  upon  the 
evidence  offered  for  that  purpose?  It  appears  from  this 
evidence  that  the  parties  who  negotiated  the  contract  were 
Shoupe  and  Wheeler  on  the  one  hand,  and  Harmison  on  the 
other,  Ilanly  not  being  present  at  the  time.  Wheeler  and 
Shoupe  both  testify  that  negotiations  were  conducted  some- 
time in  the  month  of  August,  and  that  they  resulted  in  an 
agreement  for  the  lease  upon  the  terms  expressed  therein, 
except  that  it  was  definitely  and  positively  agreed  and  under- 
stood that  the  rental  period  should  begin  on  the  first  of  Sep- 
tember. 1907,  which  was  only  a  few  days  after  the  negotia- 
tions. There  is  no  equivocation  or  doubt  in  their  testimony 
■  about  this  being  the  nnderstanding  as  between  them  and 
Harmison.  Wheeler  says  that  he  then  wrote  the  contract 
when  he  returned  to  his  home  at  Cumberland,  Maryland,  and 
by  inadvertence  omitted  to  state  therein  that  the  term  should 
begin  on  Heptemher  1,  1907,  and  that  he  never  noticed  this 
omission  until  the  controversy  arose.  In  addition  to  this  oral 
testimony  there  is  introduced  in  evidence  two  receipts  from 
Harmison  for  the  rental  for  two  years,  which  it  is  argued 
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show  an  umlerstaiidiiiE  of  the  contract  by  all  of  the  partieB 
consiHtent  only  with  the  contention  of  the  plaintiffs.  One  ot 
these  receipts  is  for  the  sum  of  $25.00,  and  recites  in  it  that  it 
is  for  {tround  rent  from  September  1,  1911  to  September  1, 
1912,  as  per  agreement.  The  other  recites  that  is  is  for  ground 
rent  from  September  1,  190!)  to  September  1,  1910.  The  re- 
ceipts for  the  rent  for  other  years,  if  any  were  taken,  are  not 
accounted  for,  but  some  checks  for  the  sum  of  $25.00,  which 
it  is  shown  were  sent  to  Harmison  for  the  annual  rental, 
are  introduced,  which  indicate,  because  of  the  dates  therein, 
that  the  rent  was  paid  as  of  the  1st  of  September,  hut  there 
is  no  statement  in  them  as  to  when  the  rental  year  began. 
When  Harmison  testified  he.  in  general  terms,  swore  that  the 
contract  correctly  expresse<l  the  aprreement  had  between  him 
and  Wheeler  and  Shoupe,  and  he  attempts  to  explain  the 
two  receipts  introduced  in  evidence  and  above  referred  to  by 
sayinir  that  the  rental  years  therein  referred  to  should  have 
commenced  on  the  14th  of  Aup.  instead  of  on  the  first  of  Sep- 
tember. It  is  significant  that  while  both  Shoupe  and  Wheeler 
testify  that  there  was  a  positive  understandin;;  and  agree- 
ment, after  negotiations,  as  to  the  date  at  which  the  lease 
should  commence.  Harmison  on  cross-examination  says  he 
does  not  think  there  was  any  definite  time  agreed  upon;  that 
there  might  have  been,  but  he  will  not  be  positive  about  it. 

That  equity  has  jurisdiction  to  reform  a  contract  because 
of  a  mutual  mistake  is  not  questioned,  nor  can  there  be  any 
question  that  when  such  reformation  is  resisted  the  evidence 
to  justify  the  same  must  be  clear,  convincing  and  satisfactory. 
When,  however,  the  evidence  is  of  that  character,  a  court  of 
equity  will  not  hesitate  to  reform  a  contract  and  make  it 
speak  the  real  agreement  of  the  parties.  The  fact  that  one  of 
the  parties  denies  the  right  of  reformation  will  not  defeat 
relief,  for  it  may  be  said  as  a  general  rule  that  if  all  of  the 
parties  were  agreed  upon  this  question  there  would  be  no 
litigation.  Such  a  controversy  arises  as  a  rule  upon  the  re- 
fusal of  one  of  the  parties  to  submit  to  any  change  in  the 
contract  as  written.  As  above  indicated,  the  oral  evidence 
of  Shoupe  and  Wheeler  is  clear,  positive  and  direct  that  the 
term  was  to  begin  on  the  1st  of  September,  1907,  while  the 
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testimony  of  Harmison,  when  directed  to  their  negotiations 
upon  this  particular  question,  is  simply  that  he  does  not 
recollect.  If  the  case  depended  solely  upon  the  oral  testimony 
it  seems  to  us  that  it  meets  the  requirements  of  the  law,  but 
in  addition  to  this  oral  testimony  there  is  another  element 
which  in  our  judgment  is  conclusive  in  favor  of  the  plain- 
tiffs. The  receipts  introduced  in  evidence  show  upon  their 
face  that  the  parties  treated  the  rental  years  as  beginning 
on  the  first  of  September,  and  ending  upon  the  first  day  of 
the  following  September.  Why  would  Harmison  have  put 
such  language  in  a  receipt  for  the  rents  if  that  was  not  the 
agreement  of  the  partiesT  And  it  is  significant  that  even 
after  this  controversy  arose  Harmison 's  counsel,  in  a  letter 
dated  August  21,  1917,  in  referring  to  a  check  sent  by  the 
plaintitls  to  Harmison,  uses  this  significant  language:  "I 
presume  you  mean  this  check  to  pay  for  the  lease  of  F.  L. 
Harmison  to  W.  W.  llanly,  J,  C.  Sboupe  and  George  B. 
Wheeler  for  the  year  1916-17,  viz.,  to  September  1,  1917." 
It  seems  that  the  parties  were  so  impressed  with  the  fact 
that  the  lease  began  on  the  first  of  September  that  even  after 
the  controversy  arose  Harmison 's  counsel  expressed  thia 
view  as  above  indicated.  The  evidence  in  this  case  upon  the 
part  of  the  plaintiffs  is  of  that  clear,  positive  and  direct 
character  required  for  the  reformation  of  a  contract,  and  it 
is  met  only  by  the  equivocal  statements  of  the  defendant.  Of 
course,  the  written  contract  is  presumably  correct.  The  par- 
ties have  executed  it,  and  there  is  a  very  strong  presump- 
tion that  all  of  their  pertinent  prior  negotiations  are  cor- 
rectly embodied  in  it.  This  presumption,  however,  as  before 
stated,  may  be  rebutted,  but  because  of  the  peculiar  weight 
to  which  written  contracts  are  entitled  between  the  parties, 
the'  evidence  to  do  so  must  satisfy  the  court  that  a  mistake 
has  been  made.  When  this  character  of  evidence  is  produced 
and  the  court  is  fully  satisfied  that  one  of  the  parties  is 
being  deprived  of  a  substantial  right  because  of  such  a  mis- 
take, it  will  not  hesitate  to  grant  relief  by  way  of  reforma- 
tion.   Melott  V.  West,  76  W.  Va.  739. 

In  this  case  the  evidence  convinces  ns  that  the  plaintiffs 
are  right  in  their  contention,  and  we  will,  therefore,  reverw 
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the  decree  of  the  court,  below ;  reinstate  and  perpetuate  the 
temporary  injunction ;  and  enter  a  decree  here  reforming  the 
contract  of  lease  so  as  to  make  the  term  begin  on  the  first 
of  September,  1907,  and  requiring  the  defendant  Harmison 
to  execute  a  renewal  of  said  lease  for  an  additional  term  of 
ten  years  beginning  on  the  first  of  September,  1917;  and  re- 
mand the  cause  for  the  purpose  of  executing  this  part  of  the 
decree  by  a  commissioner  of  the  court,  should  the  defendant 
fail  or  refuse  to  execute  and  deliver  such  renewal;  with 
costs  to  the  plaintiffs  in  this  Court,  and  in  the  court  below. 

Reversed. 


CHARLESTON. 

P.  B.  At.i.RKT  V.  Chas.  D.  Bubdette  et  ats. 
Submitted  November  15,  1921.    Decided  November  22,  1921. 

1.  Limitation  op  AonoNS — Maticiotu  ProaecMtion  Svit  Must  be 

Begun  Within  One  Year  After  Judgment  for  Defendant. 

Tbe  rlgbt  to  sue  tor  malicious  prosecution  ot  a  civil  action 
accniea  upon  the  r^tditlon  In  the  trial  court  of  a  Judgment 
for  the  defendant  In  the  action  complained  of,  and  Is  barred 
by  the  Statute  of  Limitations  If  not  asserted  within  one  rear 
after  each  Judgment,  although  the  plaintiff  In  the  suK  which 
it  is  claimed  was  mallclonsly  prosecuted  may  have  a  right  to 
apply  for  an  aroeal  or  a  rehearing,  of  which  he  does  not 
avail  himself,   (p.  61S). 

2.  Same — 8vit,  Begun  and  Diimiatei  for  Failure  to  File  Declara- 

tion Will  Not  Bave  Friym  Bar  of  Limitations  of  Statute. 

A  suit  begun  by  the  Issuance  and  service  of  process,  and  dis- 
missed at  rnles  for  the  failure  of  the  plaintlfl  to  Ble  hie 
declaration,  will  not  save  a  second  salt  for  the  same  cause  of 
action,  brought  within  one  year  after  euch  dismissal,  from  the 
bar  of  tbe  Statute  of  Limitations,     (p.  621). 

(Lively,  Judgb,  absent.) 

Error  to  Circuit  Court,  Kanawha  Counly. 

Action  by  P.  B.  Allen  against  Charles  D.  Burdette  and 
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Others.  Judgment  for  the  defendants,  and  the  plaiutiff 
brings  error. 

Affirmed. 

Morgan  Owen,  for  plaintiff  in  error, 

Byrne,  Littlepage  &  Linn,  S.  B.  Avis,  Ivory  C.  Jordan  and 
Price,  Smith,  SpUman  <£-  Clay,  for  defendants  in  error, 

RiTz,  Presidemt: 

III  this  suit  for  maliciouH  prosecution,  or  what  is  some- 
times called  a  malicious  abuse  of  civil  process,  the  defend- 
ants interposed  a  plea  of  the  Statute  of  Limitations  of  one 
year,  to  which  plea  plaintiff  tendered  a  special  replication 
in  writing,  which  the  lower  court  held  was  insufficient,  and 
the  plaintiff  making  no  other  reply  to  the  plea  died,  judg- 
ment was  rendered  for  the  defendants,  and  this  writ  of 
error  is  prosecuted  to  review  the  same. 

According  to  the  allegations  of  the  declaration,  on  the 
24th  of  February,  1917,  dofendantJ*  instituted  an  involun- 
tary proceeding  in  bankruptcy  against  the  plaintiff  in  the 
District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  West  Virginia,  to  which  petition  the  plaintiff  filed  a 
demurrer,  which  being  overruled  on  the  12th  of  December, 

1917,  the  cause  was  referred  to'  a  special  master  to  ascertain 
and  report  upon  the  facta  set  up  in  said  petition.  The  spe- 
cial master  took  the  testimony  and  reported  to  the  court  that 
the  plaintiff  had  not  committed  the  acts  of  bankruptcy 
charged  in  said  petition,  and  on  the  first  day  of  October, 

1918.  the  report  of  the  special  master  was  confirmed,  and 
the  said  plaintiff  adjudged  not  to  be  a  bankrupt.  This  ac- 
tion was  brought  on  the  17th  of  December,  1919,  seeking 
to  recover  damages  su-stained  by  him  by  reason  of  that  bank- 
ruptcy proceeding  prosecuted  against  him.  The  defendants 
filed  a  plea  of  the  Statute  of  Limitations,  in  which  they 
aver  that  the  plaintiff's  cause  of  action  did  not  accrue  with- 
in one  year  before  the  commencement  of  this  suit.  Plaint- 
iff demurred  to  this  plea  of  the  Statute  of  Limitations, 
which  demurrer  being  overruled,  he  filed  a  special  replica- 
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tioii  thereto  in  which  he  averred  that  oii  the  loth  day  of 
October,  1918,  he  brought  an  action  against  the  defendants 
in  this  suit  upon  the  same  cause  of  action  herein  set  up,  re- 
turnable to  November  Uules,  1918  j  that  a  few  days  after  the 
issuance  of  the  summons  in  said  cause  he  sought  to  secure 
the  papers  in  the  bankruptcy  case  for  the  purpose  of  pre- 
paring his  declaration;  that  upon  making  application  for 
aaid  papers  he  was  informed  that  they  were)  in  the  hands  of 
the  attorney  for  the  petitioners  in  the  bankruptcy  pro- 
ceeding, that  plaintiff,  through  his  couiLsel,  then  called  on 
said  attorney  and  inquired  if  petitioners  in  the  bankruptcy 
suit  intended  to  prosecute  an  appeal  from  the  judgment  of 
the  District  Court,  and  was  informed  that  they  had  not 
then  decided  what  they  would  do;  that  knowing  that  it  was 
necessary  to  aver  in  his  declaration  that  the  proceeding 
npon  which  the  malicious  prosecution  suit  was  based  was 
finally  determined,  and  realizing  that  petitioners  had  until 
the  19th  of  November,  1918,  in  which  to  file  a  petition  for 
rehearing  in  said  bankruptcy  proceeding  which  would  sus- 
pend the  order  entered  therein  on  the  first  of  October  until 
disposition  was  made  of  the  petition  for  rehearing,  he,  plaint- 
iff's counsel,  believed  that  the  suit  brought  by  him  on  the 
15th  of  October  was  premature,  and  for  that  reason  did  not 
file  a  declaration  therein ;  that  this  conclusion  was  arrived 
at  after  diligent  examination  of  the  authorities  and  consul- 
tation with  other  reputable  attorneys  in  regard  to  the  right 
of  the  petitioners  in  the  bankruptcy  proceeding  to  appeal 
or  file  a  petition  for  rehearing,  and  the  time  within  which 
the  same  could  be  filed ;  that  coming  to  this  conclusion  he 
did  not  file  his  declaration  in  said  suit  brought  on  the  15th 
of  October,  but  allowed  the  same  to  be  dismissed  at  Febru- 
ary Rules,  1919,  for  failure  to  file  such  declaration,  and 
that  this  suit  for  the  same  catise  of  action  was  instituted 
within  one  year  from  the  dismissal  of  said  first  suit  at 
February  Rules,  1919;  that  by  reason  of  the  institution  of 
said  first  suit  and  its  dismissal  at  rules  for  failure  to 
file  the  declaration  as  aforesaid,  plaintifl^,  by  virtue  of  §  19 
of  ch.  104  of  the  Code,  might  maintain  this  suit  brought 
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irithiit  one  year  after  the  dismissal  of  such  first  suit.  De- 
feDdants  demurred  to  this  replication  and  the  court  sus- 
tained their  demurrer.  The  plaintiff  declined  to  make  any 
other  replication  to  the  plea  of  the  Statute  of  Limitations, 
and  the  court  rendered  judgment  in  favor  of  the  defendants 
thereon. 

The  plaintiff  on  this  hearing  insists  that  he  is  entitled  to 
maintain  this  suit  for  two  reasons:  first,  that  hsving 
brought  a  suit  which  was  dismissed  within  one  year  before 
the  bringing  of  the  present  suit,  the  bar  of  the  Statnte  of 
Limitations  does  not  apply  by  reason  of  the  provisions  of  S 
19  of  ch.  104  of  the  Code;  and  second,  that  inasmuch  as  pe- 
tioners  in  the  bankruptcy  proceeding  had  a  right  to  appeal 
from  the  judgment  of  the  District  Court  holding  that  the 
plaintiff  was  not  a  bankrupt,  or  to  file  a  petition  to  rehear  that 
judgment,  his  right  to  institute  his  suit  for  malicious  prose- 
cation  did  not  accrue  to  him  until  the  expiration  of  the 
time  within  which  an  appeal  might  be  taken  or  a  petition 
to  rehear  filed,  which  was  less  than  one  year  prior  to  the 
institution  of  the  present  suit. 

When  does  the  right  to  institute  suit  for  a  malicious  prose- 
cution aceruef  If  it  accrues  upon  the  rendition  of  a  final 
judgment  by  the  court  in  which  the  all^«d  malicious  prose- 
cution was  conducted,  then  the  statute  begins  to  run  from 
the  entry  of  such  final  judgment.  If,  however,  it  does  not 
accrue  until  the  right  to  appeal  or  to  apply  for  a  rehear- 
ing of  such  final  judgment  is  barred,  then,  of  course,  the 
Statute  of  Limitations  would  not  begin  to  run  until  the 
expiration  of  the  time  fixed  by  law  for  taking  an  appeal, 
or  presenting  a  petition  for  rehearing.  That  there  must 
be  a  determination  of  the  suit  which  it  is  alleged  is  malic- 
iously prosecuted  is  uniformly  held,  and  the  plaintiff  here 
contends  that  there  is  no  such  final  determination  of  that 
proceeding  nntil  the  right  to  appeal  is  barred,  as  well  as 
the  right  to  file  a  petition  to  review  or  rehear ;  and  especially 
is  this  true,  according  to  his  contention,  where  the  plaintiff 
in  the  suit  alleged  to  be  maliciously  proseented  may  appeal 
as  matter  of  right  from  the  judgment  therein.    Under  our 
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aathorities  a  proceeding  to  review  a  final  jn^^ent  by  ap- 
peal or  writ  of  error  is  treated  as  a  new  suit,  and  not  as 
a  continuation  of  a  suit  in  which  the  jadgment  or  decree 
appealed  from  was  rendered.  Plaintiff  insists,  however, 
that  this  doctrine  does  not  apply  in  proceedii^  in  bank- 
mptcy;  that  an  appeal  in  snch  a  proceeding  is  a  continua- 
tion of  the  former  proceeding,  and  that  that  proceeding  is 
not  concluded  until  the  determination  of  such  appeal,  if 
the  same  be  taken,  or  until  the  right  to  take  the  same  ia 
barred.  "We  do  not  think  the  determination  of  this  ques- 
tion is  of  any  importance  in  this  case.  Whether  appellate 
process  be  treated  as  a  new  suit  or  simply  a  continuation 
of  the  old  suit  can  make  little  difference,  unless  such  ap- 
pellate process  has  in  fact  been  taken  advantage  of  by  the 
party  adversely  affected  by  the  judgment  or  decree.  When 
the  court  in  which  the  suit  alleged  to  be  maliciously  proee- 
oated  is  pending  has  complete  jurisdiction  and  renders  a 
judgment  finally  disposing  of  the  matters,  that  judgment 
ia  final  and  conclusive  upon  the  parties  to  the  suit  until  it 
is  gotten  rid  of  by  some  appropriate  process,  and  certain* 
ly  BO  long  as  it  stands  without  any  proceeding  being  taken 
to  review  it,  it  constitutes  a  termination  of  the  suit  in 
which  it  is  rendered.  There  may  be  some  question  as  to  the 
r^ht  to  maintain  a  malicious  prosecution  suit  in  a  case 
where  appellate  process  has  actually  been  taken  advantage 
of,  and  where  an  appeal  or  writ  of  error  is  pending  in  a  su- 
perior court.  Upon  this  question  we  find  the  authorities 
very  much  divided.  Many  courts  hold  that  even  though  an 
appeal  or  writ  of  error  is  being  prosecuted,  and  is  pending, 
a  suit  for  malicious  prosecution  may  be  instituted  and  prose- 
cuted, and  the  judgment  of  the  court  in  which  the  alleged 
malicious  prosecution  was  conducted  will  be  considered  a 
final  determination  of  the  questions  involved  until  it  has 
actually  been  reversed  or  set  aside  by  a  competent  tribu- 
nal. There  are  other  courts  which  hold  that  in  such  case 
the  proper  procedure  is  to  stay  the  trial  of  the  suit  for 
malicious  prosecution  until  the  determination  of  the  writ 
of  error  or  appeal  in  the  appellate  conrt,  while  stili  others 
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hold  that  where  aii  appeal  or  writ  of  error  is  actually  pend- 
ing and  being  prosecuted  in  an  appellate  court,  no  suit  for 
malicious  prosecution  may  be  maintained  until  such  appeal 
or  writ  of  error  lias  been  actually  determined  favorably  to 
the  party  seekinfr  to  brinp  the  malicious  prosecution  suit. 
We  find  no  authorities,  however,  which  hold  that  simply  be- 
cause the  plaintiff  in  a  suit  which  it  is  alleged  was  malicious- 
ly prosecuted  may  have  a  right  to  prosecute  an  appeal  from 
a  judgment  adverse  to  him,  the  party  claiming  to  be  In- 
jured by  such  malicious  prosecution  may  not  maintain  a 
suit  to  recover  the  damages  sustained  by  him  thereby  until 
such   right   is  barred   by   lapse  of   time.  The   following 

authorities  indicate  the  views  of  the  courts  upon  this  ques- 
tion: 18  R.  (,'.  L.,  title  "Malicious  Prosecution"  §  14; 
Leverint}  v,  National  Bank  of  Morrow  Counti/,  87  Ohio  State 
117.  100  N.  B.  322.  43  h.  R.  A.  (N.  fi.)  611,  30  Am.  &  Eng. 
Ami.  Oases,  917  and  note;  Liibi/  v.  Benrwtt.  Ill  Wis.  613, 
56  L.  R.  A.  261 ;  (iravcs  v.  Scott.  104  Va.  372,  51  S.  E.  821, 
2  L.  R.  A.  (N.  S.)  927  and  note;  MeCormick  Harvesting  Ma- 
chine Co.  V.  Wiilam,  93  Am.  St.  Rep.  449  and  note  at  page 
470:  Foster  v.  Deniion.  19  R.  I.  351;  Marks  v.  Townsend. 
97  N.  Y.  590;  Carter  v.  Paige.  80  Calif.  390.  There  is  no 
dis,sent  among  these  authorities  from  the  view  that  the  right 
to  bring  such  a  suit  for  malicious  prosecution  accrues  upon 
the  rendition  of  a  final  judgment  by  the  court  in  which  the 
suit  complained  of  is  tried,  notwithstanding  there  may  be 
a  right  of  appeal  not  exercised.  Nor  do  we  see  any  good 
reason  for  a  different  holding.  Upon  the  rendition  of  a 
final  judgment  in  a  case  the  suit  is  just  as  much  termi- 
nated before  the  time  expires  within  which  an  appeal  may 
be  taken  as  it  is  afterward,  provided  no  appeal  is  ever  in 
fact  taken  therefrom.  What  effect  the  actual  pendency 
of  an  appeal  may  have  upon  the  right  to  maintain  a  suit 
for  malicious  prosecution,  we  need  not  determine  in  this 
case,  for  the  question  does  not  arise.  There  is  no  aver- 
ment that  an  appeal  was  ever  taken,  or  any  other  means 
used  by  the  defendants  here  to  secure  a  reversal  of  the 
judgment  of  the  District  Court  in  the  bankruptcy  case.     It 
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may  be  that  if  the  defeDdaate  in  thi»  suit  had  actually 
prosecuted  an  appeal  or  filed  a  petition  to  rehear  the  judg- 
ment rendered  by  the  bankruptcy  court,  the  right  to  insti- 
tute and  prosecute  a  suit  for  malicious  prosecution  would 
not  accrue  until  the  determination  of  the  questions  arising 
upon  such  appeal,  or  petition  to  rehear;  or  it  may  be,  as 
has  been  held  by  some  other  courts,  that  in  such  case  the 
right  to  institute  the  suit  exists,  but  the  prosecution  of  it 
would  be  suspended  until  after  the  determination  of  the 
questions  arisiug  upon  the  proeeedinp  taken  to  reverse  the 
judgment.  We  express  no  opinion  as  to  the  correct  hold- 
iii{?  upon  this  question.  We  only  find  that  where  a  judg- 
ment has  been  rendered  by  a  court  in  which  a  suit  has  been 
instituted  which  finally  dispos&s  of  that  suit  adversely  to 
the  plaintiff,  the  defendant  may  maintain  a  suit  for  the 
malicious  prosecution  of  such  suit  without  waitinp:  for  the 
time  to  expire  within  which  appellate  proceedings  may  be 
instituted,  and  this  being  true,  of  course,  it  follows  that  the 
Statute  of  Limitations  begins  to  run  against  him  from  the 
entry  of  the  judgment  finally  disposing  of  the  suit  alleged 
to  be  maliciously  prosecuted  by  the  court  in  which  it  was 
tried. 

But  is  the  plaintiff  in  this  case  entitled  to  the  benefit 
of  S  19  of  eh.  104  of  the  CodeT  He  claims  that  because 
he  instituted  a  suit  within  the  statutory  period,  but  allowed 
the  same  to  be  dismissed  for  his  failure  to  file  a  declaration 
for  the  reason  that  he  considered  it  prematurely  brought, 
he  is  entitled  to  maintain  this  suit  brought  within  one  year 
from  the  dismis.sal  of  his  first  "suit  for  the  same  cause  of  ac- 
tion. This  statute  has  been  constnied  by  this  Court  in 
.several  cases,  and  our  uniform  holding  has  been  that  it  has 
no  application  to  a  case  in  which  the  plaintiff  voluntarily 
abandons  his  first  suit.  Lawrence  v.  Winifre4e  Coal  Co.,  48 
W.  Va.  139;  Tompkins'  v.  Ins.  Co.,  53  W.  Va.  479-484;  Hev- 
pnrr  v.  Hannah.  59  W.  Va.  476;  Byan  v.  Piney  Coal  &  Coke 
Co.,  69  W.  Va.  692;  Bent  v.  Bead,  82  W,  Va.  680.  The 
plaintiff  in  this  case  admits  the  force  of  the  decisions  above 
cited,  but  says  that  he  should  be  given  the  benefit  of  the 
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statute  for  the  reason  tbat  he  abandoned  his  first  suit  in 
good  faith,  believing  that  he  did  not  have  a  right  to  in- 
stitate  it  at  the  time  he  did.  Our  decisions  all  hold  that 
§  19  of  eh.  KM  of  the  Code  will  have  the  effect  o£  tolling 
the  Statnte  of  Limitations  oiAy  when  the  plaintiff  has  been 
forced  by  the  court  in  which  his  first  suit  was  pending  to 
dismiss  it  or  abandon  it  because  of  lack  of  jnr^diction  in 
the  court,  or  for  some  other  reason.  He  cannot  subsitute 
his  own  judgment  for  that  of  the  court  in  which  the  suit  is 
pendiT^,  and  claim  the  benefit  of  the  statute  upon  a  volun- 
tary' abandonment  or  dismisal  of  his  suit.  Such  a  holding 
would  in  effect  give  a  plaintiff  the  right  to  keep  a  cause  of 
action  alive  forever  simply  by  bringing  successive  suits,  each 
within  one  year  from  the  time  he  dismissed  the  last  pre- 
ceding one.  The  construction  placed  upon  this  statue  by 
this  Court  has  been  concurred  in  by  the  legislative  author- 
ities for  many  years,  and  we  are  warranted  in  the  belief 
that  if  it  was  not  in  accord  with  the  legislative  intent  it 
would  not  have  been  allowed  to  stand  unquestioned,  and 
without  some  attempt  being  made  to  declare  a  different 
legislative  intent. 

Our  conclusion  is  that  the  plaintiff's  special  replication 
made  no  defense  to  the  plea  of  the  Statute  of  Limitations 
relied  upon,  and  the  judgment  of  the  circuit  court  so  hold- 
ing is  affirmed. 

Affirmed. 


CHARLESTON. 

TTest  ViRfiiNiA  Pixp  &  Paper  Company  v.  John  L.  Whit- 
MORB  ei,  al. 

Submitted  November  16,  1921.     Decided  November  22.  1921. 

I.     Skt-off  asd  Coustkrclaim — -Whether  Matter  Coiutltutei  Bet- 
off  Depends  on  EmceptlMM]/  of  DeterminaHon  Bather  Than 
H»  Arising  0%t  of  Ba»ic  Transaction. 
Whether  matter  relied  upon  as  an  offset  may  properlr  be 
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trsated  ae  aucb  does  not  depend  upon  .wtaether  the  same  growa 
out  ol  the  tranBuctfon  which  IB  the  baste  of  the  plalatHTs 
suit,  or  arises  out  of  a  dfflerent  trangactlon,  but  upon  the  char- 
acter ot  the  claim  Itself.  If  It  1b  Bueceptlble  of  accurate  He- 
termftiatlon  by  calculation  it  la  proper  matter  for  oDSet  (p. 
626). 

2.  Same — It*  Ataumpsit  on  Note  for  Advancements,  ffeJd,  That 

Defendant  Might  Bet  Off  MateriaU  Fumiihea  to  PMntiff. 

In  as  action  of  assumpsit  on  a  note  given  by  the  defendant 
to  secure  advancements  made  to  blm  by  the  plaintiff  in  the 
performance  of  a  contract  between  the  parties  by  vhlch  the 
defendant  furnished  to  the  plaintiff  certain  material,  and 
which  contract  the  defendant  la  prevented  from  performing 
by  the  refusal  of  the  plaintiff  to  malce  further  adrancementa 
In  accordance  with  the  terms  of  the  contract,  defendant  may 
set  up  as  an  offset  the  price  or  value  of  the  material  so  re- 
ceived by  the  plaintiff  from  him  under  the  contract  and  re- 
cover over  should  the  price  or  value  of  such  material  exceed 
the  advancements  made.  Such  a  claim  Is  not  one  for  un- 
liquidated damages,     (p.  S26). 

3.  Trial — Verdict  in  Gross  Stun  for  Defendant  Held  to  Constitute 

Determination  That  Set  Off  Exceeded  Ptaintiffs  CUUm. 

Where  In  an  action  of  assumpsit  the  defendant  flies  a  claim 
of  sets-off  exceeding  la  amount  the  claim  of  the  plaintiff,  and 
the  Jury  finds  In  favor  ot  the  defendant  a  gross  sum,  such 
verdict  Is  a  finding  upon  all  of  the  matters  submitted  to  the 
Jury  and  Is  a  determination  by  it  that  the  defendant's  claim 
exceeds  the  plaintiff's  claim  by  the  amount  ot  the  Jury's  ver- 
dict,     (p.  627), 

4.  Sauk— Verdict  Interpreted  at  Being  in  favor  of  Defendant 

Filing  Bet-off. 

In  Interpreting  the  verdict  of  a  Jury  the  court  may  look 
to  the  pleadings  In  the  case,  and  where  it  appears  therefrom 
that  two  defendants  were  sued,  one  ot  whom  was  simply 
surety  for  the  other,  and  the  principal  defendant  flied  a  claim 
ot  offsets  which  exceeded  the  amount  of  the  plaintiff's  claim, 
and  the  Jury  finds  a  verdict  In  tavor  ot  the  defendant  for  a 
gross  eum,  it  will  be  Interpreted  as  a  finding  In  favor  ot  the 
defendant  who  filed  the  claims  of  set-off.  <p.  627). 

(LivFLT,  JuiMB.  absent.) 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  the  West  Vii^inia    Pnlp    &    Paper    Company 


D,^.,/=JbyCJOOJ^Ie 


624  Pulp  and  Paper  Co.  v.  Whitmobe  [Nov.  1921 

apaiiist  John  L.  Whitmore  and  wife.     Judgment  for  the  de- 
fetidants,  and  plaintiff  brings  error. 

Affirmed. 

II.  U.  Emmert,  for  plaintiff  in  error. 

Luttrell  rf-  Badgers,  for  defendant  in  error, 

RiTz,  President: 

This  action  of  as-sumpsit  was  brought  to  recover  on  a  nego- 
tiable promissory  note  for  the  sura  of  $375.00  executed  by  the 
defendants  to  one  T.  C  Baker,  and  by  him  endorsed  to  the 
jtlaintiff.  The  defendant  John  L.  Whitmore,  the  principal 
debtor,  the  other  defendant,  his  wife,  being  only  surety,  filed 
a  plea  of  offsets,  and  upon  a  trial  of  the  matters  involved  be- 
fore a  jury  a  verdict  was  found  in  favor  of  the  defendant  for 
the  sura  of  $112."). 00  upon  which  judgment  was  duly  ren- 
dered, to  review  which  this  writ  of  error  is  prosecuted. 

There  is  no  conflict  in  the  evidence.  The  testimony  offered 
by  the  plaintiff  to  establish  the  note  sued  upon  in  not  ques- 
ticned;  neither  is  the  evidence  offered  by  the  defendant  John 
L.  Whitmore  to  establish  his  offset.  The  facts  disclosed  by 
the  reconi  are  that  Whitmore  entered  into  a  contract  with 
the  plaintiff  by  which  he  aprreed  to  cut  for  it  certain  pulp 
wooti  at  certain  prices,  the  apreenient  being  that  the  plaintiff 
woulfi  furnish  him  from  week  to  week  advancements  of 
money  sufficient  to  meet  his  expenses,  these  advancements 
to  be  deducted  from  the  amount  due  him  when  the  wood  was 
received  by  the  plaintiff,  and  the  quantities  definitely  ascer- 
tained. Tender  this  arrangement  ad\'Bncements  of  consider- 
able sums  were  made  to  Whitmore  by  Baker,  the  agent  of 
the  plaintiff.  At  the  time  of  giving  the  note  sued  on  in  this 
ease  Whitmore  applied  for  an  advancement  to  take  care  of 
the  wages  due  his  men.  Baker,  representing  the  plaintiff, 
advised  that  he  could  not  make  any  further  advancements 
without  security;  that  the  wood  all  remained  in  the  woods, 
and  because  of  the  severe  weather  the  plaintiff  had  been  un- 
able to  take  the  same  up,  for  which  reason  no  insurance 
could  be  obtained  thereon,  and  should  it  be  destroyed  the 
loss  nonld  fall  entirely  on  the  plaintiff  without  any  means 
of  prnteeting  itself.     Whitmore  asrreed  to  give  his  note  evi- 
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dencing  the  adTancement,  but  Baker  advised  him  that  this 
would  not  be  sufficient,  that  he  most  have  security  thereon, 
and  suggested  that  Whitmore  have  his  wife  become  his  sur- 
ety. Whitmore  declined  to  ask  his  wife  to  become  surety 
oo  the  note,  but  Baker  did  ask  her  to  become  such  surety, 
and  explained  to  her  the  arrangement  under  which  and  the 
purpose  for  which  the  note  was  given,  and  advised  her  that 
she  would  never  have  any  of  it  to  pay.  With  the  understand- 
ing that  it  wa.s  given  to  secure  an  advancement  made  to  her 
husband  upon  the  contract  for  getting  out  the  pulp  wood^ 
she  became  surety  on  the  note  sued  on  in  this  case.  Whit- 
more wa.s  unable  to  secure  further  funds  to  carry  on  his  busi- 
ness. He  had  borrowed  all  he  could  at  the  banks  for  the 
purpose,  and  the  plaintiff  declined  to  make  him  any  further 
advancements,  as  it  was  required  to  do  under  its  contract,  so 
that  he  was  compelled  to  discontinue  the  work  of  cutting  the 
wood.  When  weather  conditions  improved,  the  plaintiff  sent 
its  men  upon  the  ground  and  took  up  the  wood  already  cut 
by  Whitmore,  and  never  accounted  to  him  therefor.  A  wit- 
ness who  actually  measured  the  wood  taken  up  by  the  plain- 
tiff says  that  there  were  267  cords  of  pulp  wood  for  which 
Whitmore  was  to  be  paid  under  the  contract  $15.50  a  cord; 
471/2  cords  of  cord  wood  at  the  price  of  $10.00  a  cord;  and 
30  tons  of  bark  at  $12.00  a  cord,  making  a  total  of  $4973.50. 
There  is  no  attempt  made  to  controvert  these  figures.  Whit- 
more says  that  the  plaintiff  is  entitled  to  a  credit  of  $2.00  a 
cord  for  hauling  the  pulp  wood,  which  would  reduce  this 
amount  to  the  extent  of  $534.00;  and  further  that  it  is  en- 
titled to  a  credit  for  all  of  the  advancements  made  to  him 
amounting  to  the  sum  of  $3146.78,  and  that  giving  the  plain- 
tiff credit  for  these  advancements  and  for  hauling  the  pulp 
wood,  he  is  entitled  to  recover  the  sum  of  $1282.72,  The 
jury  found  in  his  favor  only  the  sum  of  $1125.00.  As  above 
stated,  there  is  no  conflict  in  the  evidence  on  any  of  these 
propositions  and  a  recovery  by  the  defendant  for  an  amount 
approximating  that  found  by  the  jury  must  have  been  a  fore- 
gone conclusion,  and  the  judgment  rendered  thereon  must 
be  affirmed  here,  unless  the  propositions  of  law  relied  upon 
by  the  plaintiff  compel  its  reversal, 
89  w.  Vb. 
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The  first  contention  of  the  plaintiff  is  that  the  defendant's 
claim  of  offset  is  for  unliquidated  damages  which,  under  our 
decisions,  cannot  be  filed  as  an  offset,  but  can  only  be  treated 
as  a  recoupment,  and  then  only  allowed  to  the  extent  of  ex- 
tinguishing the  plaintiff's  claim,  and  the  eases  of  Mononga- 
hela  Tie  «£■  Lumber  Co.  v.  Flannagan,  77  W.  Va.  162,  and 
Van  Raalie  Co.  v.  Solof  Bros.  Co.,  108  S.  E.  488,  are  relied 
upon  to  support  this  contention.  From  what  we  have  said 
it  is  apparent  that  the  offset  filed  by  Whitmore  does  not 
include  any  damages  for  the  failure  of  the  plaintiff  to 
keep  its  contract  with  him.  In  other  words,  he  has  waived 
the  damages  sustained  by  him  by  reason  of  plaintiff's  breach 
of  its  contract,  and  has  simply  filed  his  offset  for  the  material 
actually  furnished  at  the  contract  price,  or  at  prices  which 
it  is  admitted  in  this  record  are  the  actual  value  of  the  prop- 
erty taken.  If  Whitmore  in  this  ca.se  was  presenting  a  claim 
for  profits  which  he  would  have  made  had  he  been  allowed 
to  complete  the  work  under  the  contract,  then  the  decisions 
cited  would  have  some  application.  In  the  case  of  Van  Baaltc 
Co.  V.  Solof  Bros.  Co.  the  offset  attempted  to  be  filed  was  for 
damages  whicli  the  defendants  claimed  by  reason  of  the  fail- 
ure of  the  plaintiff  to  ship  it  certain  goods  which  the  plain- 
tiff bad  contracted  to  furnish;  and  in  the  case  of  Mononga- 
hela  Tic  d-  Lumber  Co.  v.  Flannagan,  the  offset  insisted  upon 
was  for  damages  which  the  defendant  claimed  because  of 
being  deprived  of  an  opportunity  to  sell  her  property  by 
the  failure  of  the  plaintiff  to  keep  its  contract.  The  distinc- 
tion between  an  offset  and  a  recoupment  under  our  prac- 
tice is  that  recoupment  must  of  necessity,  in  order  to  be 
available,  grow  out  of  the  transaction  upon  which  the  plain- 
tiff's suit  is  based,  while  offset,  whether  growing  out  of  the 
same  transaction,  or  another  transaction,  must  be  for  a  claim 
readily  ascertainable — in  other  words,  in  the  nature  of  a 
liquidated  claim.  It  is  not  material  whether  the  offset  arises 
out  of  the  same  transaction  or  a  different  transaction.  The 
thing  that  characterizes  it  as  an  offset  is  not  the  transaction 
out  of  which  it  arises,  but  whether  the  items  set  up  are  of  that 
certain  character  which  makes  the  amount  easily  ascertain- 
able by  simple  calculation.     Cook  Pottery  Co.  v.  Parker.  % 
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W.  Va.  580;  Tidervater  Quarry  Co.  v.  Scott,  105  Va.  160.  In 
this  case  there  is  no  uncertainty  at  aU  about  the  items  claimed 
as  an  offset.  They  were  of*  that  character  which  might  be 
recovered  in  an  action  for  goods  sold  and  delivered.  The 
damages,  if  any,  sustained  by  the  defendant  from  the  breach 
of  the  contract  by  the  plaintiff  are  not  claimed  in  this  suit. 
The  allowance  of  this  offset  in  this  case  is  strictly  in  accord 
with  the  practice  in  this  jurisdiction. 

The  plaintiff  further  insists  that  the  judgment  should  be 
reversed  and  the  verdict  set  aside  for  the  reason  that  it 
does  not  respond  to  the  issues  in  the  ease.  The  verdict  was 
simply  a  finding  in  favor  of  the  defendant  for  the  sum  of 
$1125.00.  The  argument  is  that  this  does  not  definitely 
determine  the  plaintiff's  claim  which  was  set  up  and  unde- 
nied,  nor  does  it  indicate  which  defendant  the  finding  is  in 
favor  of. .  It  is  quite  true,  the  verdict  does  not  in  terms  dis- 
pose of  the  plaintiff's  claim,  but  the  record  discloses  very 
clearly  that  the  matter  involved  upon  the  trial  was  the  bal- 
ance due,  if  any,  to  the  defendant  J.  L.  Whitmore  because 
of  the  material  furnished  by  him  to  the  plaintiff,  and  the 
verdict  necessarily  determined  all  of  the  matters  submitted 
by  the  parties  upon  this  question,  including  the  note  sued, 
upon,  which  had  been  given  to  secure  an  advancement  made 
by  the  plaintiff  to  the  defendant  Whitmore.  In  Black  v. 
Thomas.  21  W.  Va.  709,  it  is  heid  that  where  in  an  action 
of  as.sumpsit  the  defendant  pleads  payment  and  files  with  his 
plea  a  specification  of  sets-off  exceeding  in  amount  the  de- 
mand of  the  plaintiff,  and  the  jury  by  its  verdict  finds  for  the 
defendant  a  gross  sum,  under  the  provisions  of  §  9,  ch.  126 
of  the  Code,  such  verdict  is  interpreted  as  a  finding  that  the 
set-off  exceeds  the  amount  to  which  the  plaintiff  was  entitled 
by  the  sum  so  found,  and  the  verdict  is  not  ambiguous.  This 
is  bound  to  be  the  case  for  the  record  discloses  that  the  mat- 
ter to  be  determined  by  the  jury  was  the  status  of  the  ac- 
counts between  the  parties,  and  their  verdict  can  be  inter- 
preted in  no  other  light  than  as  ascertaining  that  the  plain- 
tiff owed  the  defendant  $1125.00  more  than  it  had  advanced 
to  him.     It  means  this  and  nothing  else. 

Nor  is  there  any  merit  in  the  plaintiff's  contention  that  the 
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verdict  is  so  ambiguous  that  judgment  could  not  be  rendered 
thereon  because  it  simply  finds  in  favor  of  the  defendant, 
without  stating  which  one  of  the  defendants  the  findii^  is 
in  favor  of.  In  interpreting  the  verdict  the  court  may  look 
to  the  pleadings  in  the  case.  Williams  v.  Ewart,  29  W,  Va,  ■ 
659;  Adamson  v.  Traction  Co.,  Ill  Va.  556.  When  we  do 
this  we  find  that  there  is  only  one  substantial  defendant  in 
the  case.  There  was  only  one  defendant  setting  up  any 
offset,  and  he  was  the  principal  in  the  note  sued  on.  There 
could  be  no  recovery  in  favor  of  the  other  defendant  for  the 
very  good  reason  that  she  filed  no  offset  and  made  no  counter 
claim  against  the  plaintiff.  Looking  at  the  pleadings,  we  are 
not  left  in  doubt  as  to  which  defendant  the  jury  found  in 
favor  of,  and  the  court  below  properly  rendered  judgment 
in  favor  of  the  only  defendant  who  had  filed  a  claim  of  off- 
sets. 

There  is  no  more  merit  in  the  plaintiff's  contention  that  the 
evidence  does  not  justify  the  verdict.  The  plaintiff  insists 
that  the  verdict  is  excessive  and  cannot  be  justified.  To  reach 
this  conclusion,  however,  he  gives  the  plaintiff  credit  for  all 
of  the  advancements  which  the  defendant  Whitmore  says 
were  made  to  him,  and  then  gives  the  plaintiff  additional 
credit  for  the  $375.00  note  without  any  evidence  to  justify 
treating  the  note  in  any  other  way  than  as  a  part  of  the  ad- 
vancements. In  fact,  the  uncontradicted  evidence  is  that  it 
was  made  as  an  advancement,  and  presumably  it  was  in- 
cluded in  the  amount  shown  as  having  been  advanced  by  the 
company  to  Whitmore. 

Finding  no  merit  in  any  of  the  plaintiff's  contentions,  we 
affirm  the  judgment. 
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CHARLESTON. 

LuLA  A.  Sinnett  et  al.  v.  Lee  Gopf  et  al. 
Submitted  November  15.  1921.       Decided  November  29,1921. 

1.  Guardian  and  Wabo — Ouocdian  Ad  Litem  Neceisarj/  in  iSum- 

marj/  Proceedings  to  Lease  Land  of  Ward  for  Production  of 

Oil  and  Gat. 

In  a  Bummary  proceeding  prosecuted  by  a  gup^rdian;  aa  pro- 
vided in  eection  12,  chapter  S3,  Code,  to  lease  tbe  land  ot  his 
wards,  for  tlie  production  of  oil  and  gas,  the  appointment  ol 
a  Kuardlan  ad  litem  Is  necessary,  and.  when  so  appointed,  be, 
as  well  as  the  infanta,  If  over  14  years  of  age,  ehould  anawer 
the  petition  on  oath  In  proper  form.     (p.  631). 

2.  Infants — Answer   of   Otwi'dian    Ad    Litem    Held    SuSicient   in 

An  answer  by  "J.  M.  Harper,  guardian  ad  litem"  la  sufH- 
cient  when  It  Is  otherwise  In  the  usual  form,  and  commits  the 
Interests  of  the  infants  to  the  care  and  protection  of  the  court 
and  the  court  files,  and  throughout  the  proceeding  recogntasB 
and  acts  upon  it  as  the  answer  of  the  infants  by  the  guardian 
ad  litem,     (p.  S32). 

3.  GuABDiAN  AND  Waed — Inconsequential  Irregularities  in  Answer 

of  Ouardian  Ad  Litem  Held  Not  Reversible  Upon  Bill  of 

Review. 

Court  orders  In  such  a  proceeding,  authorizing  and  confirm- 
ing a  lease  of  Infants'  land,  made  by  a  guardian  pursuant  to 
Bucb  orders,  are  not  reversible  upon  a  bill  of  review  by  an  in- 
fant within  six  months  after  he  attains  his  majority,  where 
the  only  basie  for  the  review  Is  an  Inconsequential  irregu- 
larity In  the  caption  or  signature  to  the  answer  ot  the  gaardlao 
ad  litem,     (p.  633). 

4.  Invahtb — Thai  Decree  is  for     or  Against  Infant  Does     Not 

Change  its  Legal  Effect. 

There  is  no  legal  difference  In  effect  between  a  decree  In 
favor  ot  or  against  an  infant  and  a  decree  In  favor  of  or  against 
an  adult,  as  neither  can  Impeach  or  Invalidate  it  except  tor 
fraud,  collnslon,  or  error  In  its  procurement,     (p.  633). 
(IiivELT,  JtmoB,  absent.) 

Case  Certified  from  Circuit  Court,  Boane  County. 
Proceedings  by  Lula  A.  Sinnett  and  others  against  Lee 
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GofF  and  others.     A  demurrr  to  the  bill  was  sustained,  and 
ease  certified. 

Affirmed. 

Thos.  P.  Ryan,  for  plaintiffs. 

S.  P.  Bell  and  Grover  F.  Hedges,  £or  defendants. 

Lynch,  Judge: 

J.  M.  Simmons,  by  his  will  duly  probated,  devised  44  acres 
of  land  and  other  property  in  Roane  County  to  his  widow, 
Minnie  B.  Simmons,  and  his  three  infant  children.  Earl, 
Susan  and  Lula  Ann,  and  appointed  his  widow  their  ^ard- 
ian.  Subsequently,  on  the  17th  day  of  April,  1912,  Minnie 
B,  Simmons  conveyed  her  one-fourth  interest  in  the  44  acres 
to  Ijce  Goff  and  A.  S.  Heck,  and  in  May  of  the  same  year, 
as  guardian,  filed  her  petition  in  the  Circuit  Court,  seeking  hy 
a  summary  proceeding  to  lease  for  oil  and  gas  purposes  the 
three-fourths  interest  of  the  children.  Notice  was  given,  as 
required  by  section  12,  chapter  83,  Barnes'  Code,  1918,  and 
by  order  of  the  court  J.  M.  Harper  wa.s  appointed  guardian 
ad  litem  for  the  infants.  Answers  were  filed  by  them  and 
by  the  guardian  ad  litem,  and  on  May  23,  in  pursuance  of 
the  court's  direction,  the  guardian  executed  a  lease  of  the 
interests  of  the  infants  to  Goff  and  Heck,  who  later  assign- 
ed the  lease  to  Cabot,  also  named  defendant.  The  lease  was 
confirmed  and  ratified  by  a  final  order  in  the  cause,  with  the 
provision  that  the  proceeds  from  the  infants'  interests  in  the 
land  should  be  invested  for  their  benefit. 

Lula  A,  Winnett  (nee  Simmons),  having  attained  her  major- 
ity, within  six  months  prior  to  the  institution  of  the  suit,  and 
H.  Brooks  Sinnett,  her  husband,  filed  their  bill  praying  that 
the  decree  in  the  said  summary  proceeding  be  reviewed,  re- 
versed and  set  aside:  They  allege  as  errors  in  the  proceeding 
certain  defects  in  the  answer  filed  by  the  guardian  ad  litem 
in  behalf  of  the  infant  children,  of  whom  plaintiff,  Lula  A. 
Sinnett,  was  the  youngest.  Two  answers  were  filed  to  the 
petition,  both  of  which  appear  in  the  record.  The  first  pur- 
ports to  be  the  "joint  and  several  answer"  of  the  three 
minor  children,   naming  them,  and   bears  their  signatures. 
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The  other,  styled  "The  answer  of  J.  M.  Harper,  guardian 
ad  litem  of  the  infant  defendants  Earl  Simmons,  Susan  Sim- 
mons and  Lula  Ann  Simmons"  is  signed  "J.  M.  Harper, 
Guardian  ad  litem,"  and  it  is  the  alleged  insufficiency  of  this 
answer  which  forms  the  basis  of  plaintiffs'  complaint.  The 
trial  court  sustained  the  demurrer  to  the  bill,  which  ruling  is 
now  certified  to  this  court  for  review. 

Plaintiffs  register  no  objection  to  the  subject  matter  of  the 
answer,  which  is  fully  responsive  to  the  averments  of  the  bill, 
but  merely  to  the  form  of  its  execution.  The  gist  of  tlieir 
position  is  that  the  expression,  "J.  M.  Harper,  guardian  ad 
litem,"  is  not  the  signature  of  J.  M.  Harper  acting  in  behalf 
of  the  infant  children,  but  is  the  signature  of  J.  M.  Harper 
individually,  and  therefore  insufficient  to  satisfy  the  pro- 
visions of  sec.  3,  ch.  83,  Code,  which  requires  that  "To  every 
such  infant  or  insane  defendant  there  shall  be  appointed  a 
guardian  ad  litem,  who  as  well  as  the  infant  (if  over  fourteen 
years  of  age)  shall  answer  the  bill  on  oath  in  proper  person," 

This  argument  plaintiffs  support  by  reference  to  a  number 
of  cases  in  which  the  signers  of  promissory  notes  and  those 
against  whom  executions  and  judgments  are  directed  are 
bound  in  their  individual  rather  than  representative  capaci- 
ties. Decisions  of  this  character  are  not  controlling  in  pro- 
ceedings such  as  this  one  is.  Investigation  of  the  authori- 
ties indicates  that  the  present  case  should  be  governed  by  a 
rule  of  agency,  thoroughly  fundamental  and  by  no  means  con- 
tradicted by  the  decisions  upon  which  plaintiffs  rely.  We 
refer  to  the  doctrine  expressed  by  Dr.  Meehem  as  follows:  "In 
determining  whether  a  given  form  of  execution  is  sufficient 
to  bind  the  principal,  the  primary  consideration  is,  what  is  the 
true  intention  of  the  parties  as  expressed  in  this  contract?  In 
settling  this  question  it  must  be  borne  in  mind  that  no  particu- 
lar form  of  words  is  required,  and  that  the  intention  is  to  be 
gathered  from  the  whole  instrument,  and  not  from  any  isolat- 
ed portion  of  it."  Meehem,  Ajjency,  (2nd,  Ed.)  sec.  1166, 
casps  cited.  Manifestly,  the  courts  have  shown  no  disregard 
for  this  principle  in  ruling  that  notes  and  judgments  in  which 
no  person  is  disclosed  as  the  object  of  their  operation,  save 
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the  one  specifically  named  by  the  signature  as  the  maker  or  in 
the  caption  as  party  defendant,  should  not  readily  be  constru- 
ed as  binding;  upon  a  principal,  concerning  whom  the  subject 
matter  of  the  writing  sheds  no  light  and  affords  no  infor- 
mation. 

The  answer  considered  discloses  its  office  with  particular- 
ity. In  the  approved  statutory  form,  Harper  addresses  the 
court  as  the  guardian  ad  litem  of  the  infants  named,  and 
avers  "that  he  is  advised  and  believes  that  his  said  wards  have 
material  interest  in  the  matter  and  things  alleged  in  said 
petition ;  that  he  has  no  personal  knowledge  thereof,  but  upon 
information  and  belief  he  says  that  such  allegations  are  true ; 
that  his  said  wards  are  under  the  age  of  21  years  and  he  com- 
mits their  interests  to  the  care  and  proteetion  of  the  court" 
■etc.  From  the  four  corners  of  this  instrument  does  there 
appear  any  reasonable  question  that  Harper,  who  signed  and 
verified  it  "J.  M.  Harper,  guardian  ad  litem,"  acted  other- 
wise than  in  his  duly  authorized  representative  capacity) 
"We  think  not,  and  the  authorities  support  such  a  conclusion. 
"The  answer  filed  by  the  guardian  ad  litem  of  the  infant 
purports  to  be  the  answer  of  the  infant  by  the  guardian  ad' 
litem,  but  it  is  signed  by  the  latter  and  a  careful  reading  will 
show  that  it  is  in  fact  his  answer.  It  is  the  opinions,  state- 
ments and  responses  of  the  guardian  that  are  given;  and 
however  the  judge  or  clerk  may  have  regarded  or  termed  it 
in  the  hurry  or  confusion  of  the  court,  it  has  the  same  effect 
as  if  it  were  formally  designated  and  filed  as  the  answer  of  the 
guardian  in  his  proper  person,"  Durrett  v.  Davis,  Guardian 
et  als.,  24  Gratt,  (Va.)  302.  "A  defendant  in  equity  is  charg- 
ed as  executrix ;  but,  in  the  body  of  her  answer,  she  in  fact 
answers  as  devisee ;  Held :  such  answer  places  her  before  the 
court  in  her  character  of  devisee,"  Kinney's  Ex'ort.  v.  ffor- 
vey  &  Worth  et  als.,  2  Leigh  (Va.)  70. 

Defendants  in  their  brief  cite  as  "conclusive"  Thompson  v. 
Land  &  Coal  Co.,  77  W.  Va.  782.  There  this  court  held  it  to 
be  immaterial  whether  a  guardian  ad  litem  signs  the  in- 
fant's name  as  "by"  himself,  as  guardian  ad  litem;  or  signs 
his  own  name  first  as  guardian  ad  litem  "for"  the  infant. 
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"We  were  concerned  in  that  decision  with  a  more  superficial 
question  of  agency,  the  mere  form  of  an  agent's  signatare, 
and  the  conclusion  does  not  control  the  present  case.  It  is, 
however,  representative  of  a  principle  applicable  here  in  ar- 
riving at  a  proper  result,  namely,  that  "notwithstanding  the 
character  of  the  proceeding,  it  is  remedial,  and  the  statute 
authorizing  it  is  liberally  construed."  French  v.  Pocahontas 
Coal  &■  Coke  Co.,  87  W.  Va.  226,  104  S.  E.  554.  In  that  case 
the  court  reviews  the  character  of  proceedings  for  the  disposal 
of  infants'  property,  citing  Frantz  v.  Lester,  82  W.  Va.  328, 
95  S.  E.  945,  2  A.  L.  E.  1558,  in  which  it  was  carefully  shown 
that  any  disposition  of  such  property  is  the  court's  disposi- 
tion, not  the  act  of  an  individual,  though  the  court  does  act 
through  its  appointed  representative.  Such  being  the  case, 
as  an  appellate  tribunal,  our  inclination  is  to  sustain  such 
tiales  rather  than  avoid  them  for  irregularities  which  do  not 
affect  the  merits  of  the  action  or  defeat  the  ends  of  justice. 
See  Zirkle  v.  McCuc  et  al.,  26  Gratt.  (Va.)  517.  Indeed, 
under  the  authorities  we  seem  bound  to  this  position.  "An 
infant  can  impeach  a  judgment  or  decree  only  upon  the 
grounds  which  would  invalidate  it  in  case  of  another  person, 
such  as  fraud,  collusion  or  error.  He  is,  as  a  rule,  as  much 
bound  by  a  decree  against  him  as  an  adult.  The  law  recog- 
nizes no  distinction  between  a  decree  against  an  infant  and 
-one  against  an  adult."  Harrison  et  als.  v.  Walton's  Exr.  et 
al.,  95  Va.  721,  30  S.  E.  372,  64  A.  S.  R.  830,  41  L.  R.  A.  703 ; 
Lafferty  v.  Lafferty,  42  W.  Va.  783 ;  Hare  v.  Hollomon,  94  N. 
C.  14 ;  Joyce  v.  McAvoy,  31  Cal.  273,  89  A.  D.  172 ;  Ralston  v. 
Lahee,  8  la.  17,  74  A.  D.  291 ;  Sites  v.  Eldredge,  45  N.  J.  Eq. 
«32, 14  A,  S.  R.  769. 

There  is  no  error  in  the  ruling  certified. 

Affirmed. 
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CHARLESTON. 

State  ex   rel.   Stei^la   M.   Showen,   Relatos  v.   O'Beien, 
JuDOE,  et  als. 

Submitted  November  15,  1921.    Decided  November  29,  1921. 

1.  Babtabds — Conviction  on  ConfettUm  at  One  Term  Cannot  be 

Annulled  at  a  Subsequent  Term. 

A  circuit  court  Is  without  authority  to  annul  at  one  term  a 
judgment  ot  coUTictlon  upon  conteasion  of  the  accused  in  a 
bastardy  proceeding,  and  tor  the  periodical  payments  ot  money 
to  the  county  court  for  the  maintenance  and  support  of  the 
child  for  whose  paternity  he  is  responsible,  entered  at  an- 
other and  different  term.  <p.  640). 

2.  Attorney   asd  Client — Attorney   Has  lAen  on  Judgment  in 

BastarOv. 

An  attorney,  who  prosecutes  or  assists  In  the  prosecution  of 
a  bartardy  proceeding  to  final  Judgment  In  tavor  ot  the  mother 
of  the  child,  upon  an  agreement  with  her  or  her  neii  friend 
tor  an  interest  in  the  amount  of  the  recovery,  baa  a  lien  on  tbe 
Judgment  for  fees  for  services  rendered  by  him  In  her  behalf. 
(p.  639). 

3.  Same — Fraudulent  Agreement  Between  Parties  to  Judgment 

in  Bastardy  Cannot  Deprive  Attorney  of  Fees. 

Where  a  lien  tor  tbe  fees  of  an  attorney  who  prosecutes  or 
assists  in  the  prosecution  of  a  bastardy  proceeding  attaches  to 
final  Judgment  of  conviction  against  the  putative  father  of  the 
child,  and  for  tbe  payment  of  money  for  Its  support  for  a 
specific  term  of  years,  the  mother  In  person  or  by  her  next 
friend  and  the  accused  can  not  by  a  traudnlent  agreement  after 
Judgment  deprive  tbe  attorney  of  tees  tor  tbe  serricea  bo 
rendered  by  him.  (p.  637). 

4.  Same — Attm^ey    Claiming    Fraudulent   Release   of  Judgm,ent 

Defeating  lAen  Has  Burden  of  Proof. 

The  harden  of  proof  to  show  fraudulent  procurement  of  a 
release  or  a  Judgment  In  a  bastardy  proceeding  rests  upon  tbe 
attorney,     (p.  637). 

6.     CouPBOMTSE  AND  Sbttlemeht — Rights  of  All  Parties  Must  be 
Regarded  and  Bespected. 

Tbe  rule  that  the  courto  favor  compromise  settlements  by 
parties  to  prevent  vexations  and  expensive  litigation  only  ap- 
plies where  tbe  legal  and  equitable  rights  and  interesta  of  all 
80  W.  v«. 
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parties  concerned  In  a  Judgment  are  regarded  and  respected  In 
good  faith,  (p.  637). 

6.     Bahtakds — Xother  Held  to  Have  Bcne^dal  Interest  in  Judg- 
ment for  Bupport  of  Child. 

Although  the  mother  ot  the  illegitimate  child,  or  her  next 
triend  If  she  is  a  minor,  or  the  county  court  if  the  Judgment 
in  a  bastardy  proceeding  1b  payable  to  such  court  for  the  sup- 
port of  the  child,  may  In  a  sense  hold  the  fund  so  derived  In 
trust  for  the  benefit  of  the  child,  yet  she  has  a  beneficial  fn- 
tereat  in  the  fund,  as  she  remains  liable  for  its  nurture  and 
maintenance  within  the  limit  of  her  ability  to  bear  that  bur- 
den, aided  by  the  compulsory  contribution  of  the  putative 
father,     (p.  639). 

(LnsLY,  JiTDOE,  absent.) 

Original  proceeding  in  prohibition  by  the  State,  on  the  re- 
lation of  Stella  M.  Showen,  against  W.  H.  O'Brien,  Judge, 
etc.,  and  others. 

Writ  awarded. 

Thos.  P.  Ryan,  for  relator. 

Lynch,  Judge: 

In  a  complaint  duly  verified  and  filed  with  a  justice  of 
Roane  County,  Stella  M.  Showen,  a  minor  and  unmarriecl, 
charged  Earl  Bowers  with  being  the  father  of  a  child  born 
unto  her,  and  on  May  12,  1919,  he  appeared  in  pei*8on  and  by 
counsel  in  the  circuit  court  of  the  county  and  confessed  the 
truth  of  .the  accusation,  H.  C.  Fargeeon  being  present  and 
representing  the  county  court  and  Thomas  P.  Ryan,  an  at- 
torney at  law,  the  mother  of  the  child.  Acting  upon  the  com- 
plaint and  confession,  the  circuit  court  entered  judgment 
against  Bowers  for  $45.00,  which  amount  he  then  paid,  and 
required  him  to  pay  monthly  thereafter  $7.50,  and  to  enter 
into  a  bond,  which  he  did,  in  the  penalty  of  $1,000.00,  with 
sufficient  surety  and  conditioned  upon  the  prompt  compli- 
ance with  the  order. 

Sometime  prior  to  May  18,  1921,  he  having  in  the  mean- 
time paid  the  monthly  installments.  Bowers  notified  the 
child's  mother  and  the  county  court  of  his  intention  to  move 
the  circuit  court  on  that  day  to  vacate  the  judgment  and  ex- 
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oiierate  him  from  the  burden  of  the  payments  so  required. 
The  grounds  alleged  for  the  motion  were  his  inability  to  pay 
the  amounts  because  of  the  impairment  of  his  health,  and  his 
improper  conviction  upon  the  complaint  made  against  him. 
notwithstanding  the  confession.  This  motion  he  made  May 
18,  1921,  and  counsel  for  the  mother  appeared  that  day,  pur- 
suant to  the  notice  served  on  her,  and  resisted  the  motion, 
and  the  further  hearing  was  continued  from  time  to  time, 
until  upon  a  petition  by  her  next  friend,  J.  A.  Showen,  a 
writ  issued  by  this  court  prohibited  further  proceeding  upon 
the  notice  and  motion.  Nevertheless,  the  mother  and  puta- 
tive father,  either  in  person  or  by  representative,  arrived  at 
some  arrangement  in  the  nature  of  a  compromise  of  the  judg- 
ment, and  she  moved  to  dismiss  the  prohibition  proceeding. 
Ryan  thereupon  filed  his  petition  alleging  fraud  in  the  pro- 
curement of  the  agreement,  the  purpose  of  which,  he  says, 
was  to  delay  and  defraud  him  in  the  collection  of  fees  for 
his  services  as  her  legal  advLsor  in  the  bastardy  proceeding, 
she,  according  to  the  petition,  having  agreed  to  allow  him 
one-half  of  the  judgment  as  compensation.  The  prayer  of  hia 
petition  is  that  it  may  be  filed  in  the  prohibition  proceeding, 
"that  said  action  may  be  allowed  to  proceed  to  final  determi- 
nation in  the  name  of  the  said  parties  for  his  benefit  and  that 
his  said  rights  and  his  said  (attorney's)  lien  may  be  pro- 
tected and  enforced"  and  for  other  further  and  general  re- 
lief. 

To  the  petition  of  the  mother 's  next  friend  the  persons  pro- 
hibited have  not  appeared,  and  the  petitioner  appeared  only 
to  move  its  dismissal,  and  on  that  motion  no  action  has  so 
far  been  taken,  and  the  Ryan  petition  remains  unanswered. 

In  this  jurisdiction  there  is  and  can  be  no  question  as  to 
the  equitable  right  of  an  attorney  to  claim  and  have  his  fees 
secured  to  him  out  of  a  judgment  or  recovery  he  haa  been 
instrumental  in  securing  for  his  client  in  a  particular  suit, 
he,  to  that  extent,  being  regarded  as  an  equitable  assignee 
of  the  judgment  or  decree.  Beniek  v.  Ludington,  16  W.  Va. 
378 ;  Bent  v.  Lipscomb,  45  W.  V«.  183 ;  HaztlUne  v.  Ketnan, 
54  W.  Va.  600 ;  Fisher  v.  Mylius,  62  W.  Va.  19.  If  the  client 
does  not  obstruct  the  prosecution  of  the  action  or  suit,  and 
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a  judgment  or  decree  in  his  favor  results,  the  attortiey,  gen- 
erally, may  readily  protect  the  lien  for  his  services.  But 
if  by  fraud,  coUosion  or  deception,  the  client  attempts  to  de- 
feat the  lien  before  judgment  or  decree,  the  attorney  may 
and  should  as  a  matter  of  right  for  his  own  protection  con- 
tinue for  his  benefit  the  prosecution  of  the  action  in  the  name 
of  the  client  whom  he  represents.  Burkhart  v,  Scott,  69 
W.  Va.  604.  There  may  be  and  are  instances  warranting  an 
independent  judicial  proceeding  for  the  protection  and  en- 
forcement of  such  a  lien,  as  in  Bent  v.  Lipscomb,  cited. 

There  are  authorities  that  criticise  as  inaccurate  the  u-se 
of  the  terra  "lien"  in  a  case  of  this  kind.  They  prefer  rather 
to  treat  what  is  thus  described  as  the  claim  of  an  attorney 
to  the  equitable  interference  of  the  court,  having  jurisdic- 
tion of  the  parties  and  judgment,  to  hold  and  control  it 
as  a  security  for  his  protection,  because  of  his  official  relation 
to  the  court.  This  is  the  definition  given  by  Baron  Parke  in 
Barker  v.  St.  Quentin.  12  M.  &.  W.  441,  152  Reprints  1270. 
That  term,  however,  is  the  one  ordinarily  used  in  moat  de- 
cisions. 

In  this  ca.se,  as  already  remarked,  Ryan  in  his  petition 
alleges  a  collusive  and  fraudulent  settlement  of  the  judg- 
ment he  was  one  of  the  active  agents  in  procuring,  the  design 
and  effect  of  the  settlement  being,  he  says,  to  defeat  the  col- 
lection of  his  fees,  payment  of  which  is  secured  by  a  lien  on 
the  judgment  sought  to  be  annulled,  after  the  adjournment  of 
the  term  at  which  it  was  rendered.  Courts  favor  and  encour- 
age settlements  between  parties  to  a  controversy  to  avoid  the 
vexation  and  expense  of  litigation,  but  look  with  disfavor,  as 
in  other  cases,  upon  a  settlement  procured  by  fraud  or  im- 
position, and  particularly  when  designed  to  delay,  hinder  or 
defeat  enforcement  of  the  rights  of  others  vitally  interested 
in  the  subject  matter  ot  the  controversy.  The  rule  favoring 
compromise  settlements  does  not  apply  In  furtherance  of  a 
fraudulent  design,  but  only  where  the  rights  and  intere.sts  of 
the  parties  immediately  concerned,  whether  legal  or  equitable, 
have  in  good  faith  been  observed  and  rrapeeted.  Weeks  v. 
Wayns  County  Circuit  Judges,  73  Mich,  256.  The  case  cited 
is  only  one  of  many  which  sanction  both  rules,  judicial  en- 
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couragement  when  the  compromise  is  just  and  fair,  and  con- 
demnation when  it  injuriotisly  affects  the  rights  and  interests 
of  others  not  parties  to  the  compromise  agreeement  and  whose 
rights  are  not  regarded  or  respected  in  the  settlement.  So 
numerous  and  universal  arc  the  decisions  declaring  these 
just  and  equitable  principles  that  it  is  necessary  to  cite  but 
few  of  them.  For  others  see  Desani-an  v.  Butler  Brothers, 
118  Minn.  198,  Ann.  Cas.  1913-E  642,  listing  among  others, 
besides  England  and  Canada,  one  each  from  Arkansas,  Con- 
necticut, Georgia,  Idaho,  New  Hampshire,  South  Carolina 
and  Wisconsin,  and  many  from  other  state  courts.  In  Peter- 
son V.  Struby,  25  Ind.  App.  19,  56  N.  E.  733,  57  N.  E.  599,  the 
court  said:  "The  law  which  recognizes  an  attorney's  right 
to  a  lien  upon  a  judgment  to  secure  his  fees  for  services  ren- 
dered in  its  pFocuremeiit  rests  upon  the  eqnitable  rule  that 
the  party  who  has  reaped  the  benefit  of  his  services  should 
not  be  allowed  to  run  away  with  the  fruits  of  such  services 
without  satisfying  the  legal  demands  of  his  attorney,  by  whose 
industry,  sagacity  and  learning,  and,  in  many  cases,  at  whose 
expense  those  fruits  are  obtained."  Booney  v.  Second  Avenue 
li.  Co.,  18  N.  Y.  368,  says:  "The  judgment  being  under  the 
control  of  the  court  and  the  parties  within  its  jurisdiction, 
it  will  see  that  no  injustice  is  done  to  its  own  officers."  It 
matters  not  that  in  some  jurisdictions  there  are  statutes  regu- 
lating liens  for  attorneys'  fees.  The  rule  is  the  same  in  this 
state  where  there  is  no  such  statute  upon  the  subject  except 
the  fieneral  provision  found  in  section  13,  chapter  119,  Code, 
authorizing  contracts  between  attorney  and  client  for  fees,  and 
in  the  absence  of  such  contract,  the  right  of  the  attorney  to 
have  the  reasonable  value  of  his  services;  and,  although  some 
authorities  question  the  existence  of  a  common  law  rule  upon 
the  subject  of  such  liens,  they  have  been  allowed  and  enforced 
as  if  authorized  in  England  from  a  remote  date.  The  suit 
or  action  mu.st,  however,  proceed  to  decree  or  judgment  in 
favor  of  the  client  before  the  lien  for  the  attorney  attaches. 
Until  that  stage  is  reached  the  lien  is  inchoate  and  may  not 
attach  or  become  complete,  Wliether  in  that  event  the  parties 
may  compromise  without  incurring  a  liability  for  the  fees  of 
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an  attornej-  we  do  not  pretend  to  decide,  except  insofar  as 
held  in  Burkkart  v.  Scoit,  eited,  where  the  case  had  proceeded 
to  a  verdict  but  not  to  a  judgment  when  the  compromise 
agreement  was  made. 

Another  question  arises,  can  there  be  a  lien  for  attorney's 
fees  upon  a  judgment  in  a  bastardy  proceedingT  The  author- 
ities answering  that  question  are  few.  Counsel  cite  none  and 
but  two  were  found  in  this  investigation,  Costujan  v.  Stewart, 
76  Kan.  352,  91  Pac.  83,  11  L.  R.  A.  (N.  S.)  630,  and  note; 
Taijlor  V.  Stiill.  7r.  Neb.  295,  297,112  N.W.  r>77.  The  decision 
in  the  Taylor-StuH  ease,  however,  depended  npon  the  proper 
construction  of  a  general  statute  providing  for  liens  of  at- 
torneys' upon  giving  notice  of  the  lien  to  the  parties  interest- 
ed in  the  result  of  the  litigation.  Each  of  the  two  cases  deal 
with  liens  in  bastardy  proceedings,  and  they  concur  in  sus- 
taining the  liens  a^i  in  other  litigated  controversies.  The 
contention  in  both  was  that  the  mother  was  not  the  owner  of 
the  jndgmeni  or  of  any  intere.it  in  the  fund  it  represented 
if  paid  into  the  treasury  of  the  court,  but  was  a  mere  trus- 
tee, the  child  being  the  beneficiarj-.  This  argument  was 
countered  in  this  way  in  Taylor  v.  Sfull:  it  is  doubtless  true 
that  in  a  measure  she  acts  in  a  tru.st  capacity,  and  a  judgment 
awarded  in  such  a  ease  is  largely  for  the  benefit  of  and  for 
the  supiJort  of  the  bastard  child,  but  the  mother  in  such 
proceeding  has  a  beneficial  interest  in  the  judgment.  She 
IS  liable  for  the  support  of  the  child  and  to  the  extent  that 
she  recovers  from  the  father  her  burdens  are  lessened,  etc. 
The  money  represented  by  the  judgment  here  involved,  how- 
ever, was  to  be  paid,  and  until. the  date  of  the  compromise 
agreement  was  paid  to  the  county  court  for  repayment  to 
the  mother  for  the  support  and  maintenance  of  the  child 
and  that  court  is  not  here  asserting  an  interest  in  the  fund 
or  the  right  to  receive  and  disburse  any  balance  within  its 
control  or  any  amount  due  and  unpaid  on  the  judgment. 
But  if  otherwise  the  county  court  would  have  no  right  or  in- 
terest not  possessed  by  the  mother.  She  would  still  be  liable 
for  the  maintenance  of  the  child  if  able  to  bear  that  burden. 
There  does  not  appear  to  be  a  substantial  or  meritorious  dif- 
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ference  in  law  or  principle  between  this  and  the  other  two- 


By  what  authority  not  applicable  to  judgments  obtained 
in  any  other  form  of  action  or  judicial  proceeding  may  a 
circuit  court  on  motion  of  either  party,  alter  or  anniil  a  judg- 
ment, obtained  in  a  bastardy  proceedi:^  after  the  end  of  the 
term  at  which  the  judgment  was  rendered,  as  in  this  casef 
Althouph  a  court  may  at  any  time  during  the  term  set  aside 
a  judgment  rendered  within  the  term,  there  is  no  authority 
for  doing  so  after  the  expiration  of  the  term,  except  upon 
motion  as  provided  by  section  5,  chapter  134,  Code,  or  by  bill 
of  review  for  fraud  or  for  correction  of  clerical  errors  io 
some  circumstances.  Manion  v.  Fahy,  11  W.  Va.  482;  Mor- 
ris V.  Peyton,  29  W.  Va.  201,  or  by  an  independent  bill 
charging  fraud  in  the  judgment  or  decree.  It  is  evident, 
therefore,  that  the  motion  to  dismiss  the  proceeding  in  bast- 
ardy for  the  annulment  of  the  judgment  or  for  the  discbarge 
of  the  rule  in  prohibition  is  not  allowable  upon  the  theory 
on  which  the  motions  are  predicated.  It  is  fair  to  say,  how- 
ever, though  already  remarked,  that  the  circnit  court  has 
not  ruled  upon  either  of  the  first  two  motions  and  can  not 
rule  on  the  third,  a-f  it  is  not  addressed  to  hira. 

As  it  is  not  within  the  province  of  this  court  to  hear  and 
determine  in  the  first  instance  matters  arising  upon  the  pe- 
tition of  Thomas  P.  Ryan,  our  order  will  make  the  rule  in 
prohibition  absolute,  leaving  open  for  trial  in  the  circuit 
court  such  issues  upon  the  question  of  fraud  in  the  Ryan  pe- 
tition as  may  seem  appropriate  in  view  of  the  principles  of 
law  herein  set  forth. 

Writ  awarded. 
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CHARLESTON. 

L.  H.  AND  B.  F.  SwARTz  V.  D.  A.  Kay  et  al. 
Submitted  November  15,  1921.     Decided  November  29,  1921. 

1.  Ev'iDENCi: — Declarationi  of  Cuttomert  ACmi*»iV\e  in  Actiw^  for 

Injury  to  BuHnesa. 

In  an  action  for  conspiracy  to  Injure  and  destroy  another's 
bualneaa,  by  withdrawing  and  Inducing  others  to  withdraw 
tbelr  patronage,  by  talse  and  malicious  reports  concerning 
him  and  the  conduct  Qt  his  business.  It  Is  competent  to  give 
In  evidence  the  declarations  of  sncb  cuatomers  to  others  as  to 
their  reasons  tor  their  actions,  providing  such  reasons  are 
shown  to  have  connection  with  the  talse  and  malicious  re- 
ports promulgated  by  the  accused,     p.  644). 

2.  CONSPiRACi — Declaration  of  Defendants  in  Action  for  Injury 

to  Businets  Held  Admissible. 

And  upon  the  same  principle,  but  with  stronger  rea- 
son, the  declarations  and  representations  of  defendants  them- 
selves, accused  ot  bo  conspiring,  and  of  such  false  and  mali- 
cious reports  concerning  the  business  ot  another,  may  be 
given  in  evidence  by  witnesses  to  whom  they  were  made,  such 
evidence  not  being  incompetent  as  hearsay,     (p.  646). 

3.  Saue — Qitt  of  Action  i»  Injury  Done;  Verdicts  Againtt  TKote 

Conspirators  Contributing  to  Injury  to  PJaintifTs  Business 

In  a  case  of  this  character  the  gist  of  the  action  is  the  Injury 
done  to  plalntHf's  business,  not  the  conspiracy,  and  If  those 
accused,  or  any  of  them,  are  shown  to  have  done  the  acts  com- 
plained of,  the  verdict  may  be  against  such  of  them  as  may 
have  done  or  contributed  to  the  Injury,  the  fact  of  the  con- 
splracy  In  such  cases  being  simply  to  aggravate  the  damages 
and  to  render  what  was  done  by  any  ot  the  actors  the  act  ot 
all.     (p.  64S). 

4.  S.\»iK — Acts  and    Statements    of    Conspiratort    Admissi1>le  to 

Hhow  Conspiracy. 

In  cases  of  alleged  conspiracy  courts  are  quite  liberal  In  the 
admission  of  evidence  and  will  allow  the  fact  of  such  con- 
spiracy to  be  made  out  by  the  declared  acts  and  statements 
of  the  Individual  conspirators,  and  where  several  persons  hava 
similar  or  identical  grounds  of  complaint  against  another  and 
by  their  acts  and  utterances  endeavor  to  Injure  or  destroy  bla 
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buBlnesB,  eacb  being  aware  ot  tb«  feelings  and  dolngB  of  the 
otbera  and  approving  the  result,  such  conduct  often  affords 
sufflcSent  evidence  to  sustain  a  verdict  against  them  all.   (p. 

6481. 

5.  Samk— Plain (JiT*  Diatoi/alty  Does  Not  Juatify  Conspiracy  to 

Ruin  His  Business. 

The  tact  that  one  may  be  suspected  or  accused  ot  disloyalty 
and  In  Eympathy  with  an  alien  enemy  at  war  with  his  country, 
will  not  Justify  or  warrant  another  citizen  in  combining  with 
others  to  circulate  falss  reports  about  the  accused's  business 
with  the  object  of  destroying  It,  so  as  to  injure  and  damage 
Um  thereby,     (p.  660). 

6.  Pleauisq — Defective  Declaration  Curable  by  Bill  of  Particulars. 

If  In  such  an  action  tor  conspiracy  to  destrey  or  Injnre  an- 
other's business,  the  declaration  does  not  set  forth  with  suffi- 
cient certainty  the  fact  or  acts  done  in  furtherance  of  the  con- 
spiracy, the  defect  may  be  cured  by  a  proper  bill  ol  particn- 
lare.  In  accordance  with  the  rule  announced  In  Transportation 
Company  v.  Standard  Oil  Company.  50  W.  Va.  811.  822,  point 
5  of  the  syllaibuB.  <p.  65S). 
(LivKLY.  Ji'Mit.  absent.) 

Error  to  Circuit  Court,  Jackson  County. 

Action  by  L.  H.  8wartz  and  others  against  D.  A.  Kay 
and  others.  Judgment  for  plaintiffs,  and  defendants  bring 
error. 

A^rmed. 

Lewis  H.  Miller.  Charles  E.  Hogg,  T.  J.  Sayre  and  War- 
ren Miller,  for  plaintiffs  in  error. 
J.  L.  Wolfe,  for  defendants  in  error. 

Miller,  Judoe: 

This  action  was  to  recover  from  defendants  damages  for 
wrongfully  and  unlawfully  conspiring  together  to  mjure 
and  destroy  the  business  and  property  of  plaintiffis,  who 
owned  and  operated  a  flour  mill  in  Jackson  County,  known 
as  the  Mt.  Alto  Mills,  which  they  alleged  was  worth  in 
production  capacity  at  least  $S,000.00  per  year,  and  that  the 
plant  itself  was  worth  at  least  the  sum  of  $15,000.00. 
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The  all^ationa  of  conspiracy  in  the  first  coTmt  are  that 
the  defendants,  in  the  months  of  May  and  Jtine,  1918,  malic- 
ioosly  and  wickedly  contrivii^  and  intending  to  injure 
plaintiffs  and  min  their  business  and  render  theiP  plant  and 
mills  worthless,  and  deprive  them  thereof,  did  confederate 
and  conspire  together  and  with  each  other  to  prevent  all 
persons  producing  and  raising  wheat  in  said  county  and  in 
the  adjoining  county  of  Mason,  where  the  patronage  of  said 
mills  had  extended,  from  bringing  their  wheat  to  said  mills, 
and  from  buying  flour  or  meal  from  said  plaintiff  and 
from  trading  or  dealing  in  any  manner  with  them,  the  de- 
fendants or  either  of  them  not  being  owners  or  operators  of 
any  mills,  nor  in  any  way  engaged  in  any  business  in  com- 
petition with  plaintilb;  and  that  the  acts  of  defendants  in 
so  counseling  and  advising  and  conspiring  to  prevent  the 
former  customers  of  plaintiffs,  who  at  that  time  and  there- 
tofore had  trnded  with  them,  and  had  brought  their  wheat 
to  them  to  exchange  for  flour,  and  had  bought  flour  from 
them,  from  dealing  with  them,  were  wanton  and  malioioos, 
and  not  done  by  right  of  competition  or  under  cover  of 
friendly  and  neighborly  counsel,  but  in  pursuance  of  said 
conspiracy  and  solely  for  the  purpose  of  injuring  plaiutiSfo 
in  their  said  business  and  property. 

And  after  setting  out  the  manner  and  means  of  so  con- 
spiring, this  count  further  avers  that  because  thereof  a  very 
lai^e  number  of  the  patrons  and  persons  who  had  been 
accustomed  to  trade  with  and  patronize  plaintiffs,  quit  do- 
ing so,  specifying  a  number  of  such  persons  and  others  who 
had  been  so  induced;  and  in  furtherance  of  their  object  it 
is  averred  that  defendants  tried  to  procure  the  arrest  of 
plaintiffs  by  federal  authorities,  for,  being  German  by  de- 
scent, they  were  falsely  accused  of  being  unfriendly  to  and 
not  in  sympathy  with  the  United  States,  all  of  which  was 
untrue  and  done  by  defendants  in  furtherance  to  injure 
and  destroy  plaintiff's  business. 

The  second  count  is  substantially  the  same  as  the  first,  ex- 
cept that  in  describing  the  time  of  the  unlawful  and  ma- 
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licious  acts  and  conduct  of  defendants,  it  is  averred  that 
they  were  done  during  the  spring  and  summer  of  1918. 

On  the  trial  there  was  a  verdict  and  judgment  against 
defendants  for  six  hundred  dollars,  of  which  they  complain 
in  ihiB  court. 

The  first  error  alleged  and  relied  on  for  reversal  is  that 
the  court  over  defendants'  objection  admitted  certain  evi- 
dence characterized  as  hearsay,  and  for  that  reason  incom- 
petent. This  characterization  is  applied  to  tiPo  classes  of 
testimony:  First,  the  declarations  of  some  nine  former  cus- 
tomers, named  in  the  bill  of  particulars  called  for  by  de- 
fendants and  given  in  evidence  by  plainti^  and  others, 
as  to  the  reasons  assigned  by  them  for  withdrawii^  their 
custom  from  plaintiffs'  mill,  to  the  effect  that  plaintiffs  were 
pro-German,  disloyal  to  the  United  States  in  the  war  with 
Germany,  and  that  they  were  puttii^  poison  in  their  flour 
and  ground  up  glass  in  their  meal;  and  that  they  were  not, 
as  they  represented  themselves  to  be,  engaged  in  the  manu- 
facture of  flour  and  feed  for  the  United  States  government; 
Second,  the  declarations  of  sundry  witnesises,  merchants  in 
the  county  and  former  customers  of  plaintiffs,  as  to  what 
customers  of  theirs  gave  as  reasons  for  refusing  to  buy  from 
them  flour  and  feed  manufactured  by  plaintiffs  at  their  said 
mills,  to  the  effect  that  one  or  more  of  the  defendants  bad 
told  them  that  plaintiffs  were  pro-Germans  and  disloyal  cit- 
izens of  the  United  States  and  were  putting  poison  and 
broken  up  glass  in  their  flour  and  meal,  and  other  false  re- 
ports derogatory  to  their  character,  and  that  they  ought  to 
be  shot,  etc.;  and  that  they  would  not  buy  liberty  bonda 
or  war  saving  stamps  or  contribute  to  the  Red  Cross  so- 
ciety; and  that  they  had  tried  to  wreck  a  train. 

An  nrpument  made  by  counsel  for  defendants  applica- 
ble to  both  these  classes  of  testimony  is  that  they  amounted 
only  to  hearsay,  and  that  the  declarations  were  not  made  in 
the  presence  of  defendants,  wherefore  they  are  incompetent. 
One  of  the  principal  facts  which  the  plaintiffs  were  called 
upon  to  establish  was  that  the  persons  named  in  their  bill 
of  particulars  actually  cease<)  to  trade  with  them  and  with 
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the  merchants  who  bought  and  sold  their  prodnotB,  and  the 
reasons  they  gave  for  doing  so.  If  they  ceased  for  causes  in 
no  way  connected  with  defendants  or  their  false  reports 
aboat  plaintiffs  and  their  business,  of  course  defendants 
would  in  no  way  be  responsible  for  damages  for  the  loss  of 
their  trade  and  business.  Leech  v.  Farmers  Tobacco  Ware- 
house Co.,  171  Ky.  791,  syllabus  2.  In  cases  of  this  kind 
the  rule  seems  to  be  that  declarations  of  customers  or  work- 
men quitting  trade  or  employment  are  competent  to  prove 
the  facts  and  motives  for  their  conduct,  not  the  prior  fact 
that  defendants  were  responsible  for  the  false  reports  put 
in  circulation.  The  fact  of  defendant's  guilt,  if  true,  may 
be  shown  by  other  competent  testimony.  Elmer  v.  FesseTi- 
den,  151  Mesa.  359,  and  cases  cited;  Starkie  on  Evidence, 
§  89,  and  note.  In  one  of  the  eases  cited  in  the  note,  an 
action  for  enticing  away  the  servant  of  the  plaintiff,  it  was 
held  that  evidence  of  the  declaration  of  the  servant  at  the 
time  he  left,  as  to  the  motive  which  influenced  him  was  ad- 
missible. Hadley  v.  Carter,  8  N.  H.  40.  Other  cases  re- 
ferred  to  in  the  note  will  be  found  to  illustrate  the  applica- 
tion of  the  same  principle.  In  2  Jones  on  Evidence,  sec. 
300  (303),  quoting  1  Greenleaf  *n  Evidence,  Sec, 
100,  it  is  said:  "It  does  not  follow  because  the  writing  or 
words  in  question  are  those  of  a  third  person,  not  under 
oath,  that  therefore  they  are  to  be  considered  as  hearsay. 
On  the  contrary  it  happens,  in  many  cases,  that  the  very 
fact  in  controversy  is  whether  such  things  were  written 
or  spoken,  and  not  whether  they  were  true;  and,  in  other 
cases,  such  lai^uage  or  statements,  whether  written  or  spok- 
en, may  be  the  natural  or  inseparable  concomitants  of  the 
principle  fact  in  controversy."  In  3  Wigraore  on  Evidence, 
see.  1729  (2),  it  is  said:  "A  declaration  of  a  present  ex- 
isting motive  or  reason  for  action  is  admissible, — assuming, 
of  course,  that  the  declarent's  motive  is  relevant.  So  far  as 
concerns  accused  persona,  this  use  is  later  considered  (post, 
g  1732).  In  other  cases,  the  typical  instances  in  which  mo- 
tive becomes  material  are  actions  for  loss  of  service  or  of 
custom,  in  which  it  is  necessary  to  show  that  the  customer's 
8»  w,  v«. 
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or  servant's  abandonment  of  the  plaintiff  was  motivated  by 
the  defendant's  persuasion  or  threats;  and  actions  in  whieh 
the  reliance  of  a  person  on  another's  re$>resentationi  becomes 
a  part  of  the  issae.  The  use  of  declarations  of  this  sort 
is  fully  recognized  in  numerous  precedents."  See  also 
ilustrative  eases  cited  in  note.  The  Supreme  Court  of  the 
United  States,  in  Lowlor  v.  Loewe,  235  U.  S.  522/536,  ap- 
plied this  mle  of  evidence  to  the  introduction  of  news- 
papers for  the  purpose  of  showing  publicity  in  plaoes  and 
directions  where  the  facts  were  likely  to  bring  home  notice 
to  the  defendants,  to  prove  intent  and  detrimental  conse- 
quence of  the  principal  acts  complained  of;  and  also  to  let- 
ters from  customers  of  a  boycotted  manufacturer,  as  reasons 
for  ceasit^  to  deal  with  him.  In  the  case  of  Moorea  A  Com- 
pany V.  Bricklayers'  Union  No.  1, 10  Ohio  Dee.  665,  affirmed 
Bricklayers'  Vnion  No.  1  V.  Moores  <£  Company,  51  Ohio  St. 
Rep.  605,  where  a  business  firm  sued  a  labor  union  for  losses 
chained  to  a  malicious!  conspiracy,  it  was  decided  that  plain- 
tiff might  show  declarations  made  by  its  customers,  at  the 
time  they  withdrew  their  trade,  as  to  their  reasons  for  its 
withdrawal.  The  objections  to  this  class  of  testimony  were 
general,  and  not  limited ;  and  being  good  for  the  purpose 
indicated,  the  general  objections  were  properly  overruled. 

Tt  follows  with  greater  reason,  that  all  the  evidence  of  these 
witnesses  as  to  declarations  by  defendants  to  them  directly 
respecting  plaintiffs  and  the  conduct  of  their  business,  was 
also  admissible  to  connect  them  with  the  main  fact — their 
responsibility  for  the  false  accusations,  and  consequent  loss 
of  customers. 

The  next  question  is,  whether  a  conspiracy  to  impair  and 
destroy  plaintiff's  business,  and  resulting  substantially  aa 
alleged,  is  established  by  the  evidence.  On  the  trial  the  de- 
fendants submitted  to  the  jury  three  interrogatories.  Of 
these,  the  first  and  second,  ami  the  jury's  answers  thereto, 
are  as  follows:  First,  "Did  the  defendants  enter  into  a  con- 
spiracy as  to  how  they  could  injure  plaintiffs  by  getting 
the  patrons  of  plaintiffs'  mills  to  cease  trading  with  and 
doing  business  with  plaintiffs  at    their    mills T"      Answer; 
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"Yes."  Second;  "If  defendants  did  enter  into  sach  con- 
spiracy, (a)  when,  (b)  where,  and  (c)  how  was  such  con- 
Hpiracy  formed?"  Answer:  (a)  "Spring  of  1918;"  (b) 
"In  the  vicinity  of  Mt.  Alto,  W.  Va.;"  (c)  "By  holding 
secret  meetings  and  circulating  false  reports  concerning  the 
Swartz  Brothers,  calculated  to  ruin  their  business."  In 
answer  to  the  third  interrogatory,  the  jury  answered  that 
plaintiffs  lost  their  custom  in  the  spring  and  summer  of 
1918,  and  this  was  the  fact  as  alleged  in  the  second  count; 
that  the  cause  was  the  false  reports  of  defendants,  warning 
the  patron^  of  plaintiffs  not  to  trade  with  them  nor  to  have 
anything  to  do  with  them;  and  that  these  acts  ho  calculated 
to  injure  the  plaintiffs  were  committed  by  D.  A.  Kay,  G.  J. 
Polsley,  J.  B.  Wilson,  Ruben  Smith,  A.  A.  Shinn  and  Edwin 
Calhoun,  omitting  the  names  of  the  defendants  S,  S.  Webster 
and  N.  D.  Webster,  though  finding  their  verdict  against  all 
the  defendants  sued  including  the  Websters.  The  answers 
to  thene  interrogatories  may  not  be  wholly  conclusive  of  the 
rights  of  the  plaintiffs,  but  they  were  submitted  by  defend- 
ants, and  the  answers  not  being  inconsistent  with  the  gen- 
eral verdict,  but  si^taining  it,  are  binding  upon  them  as 
to  the  facts  found,  if  sufficiently  supported  by  the  evidence. 
That  meetings  were  held  at  which  all  the  defendanti  except 
S,  S.  Webster  were  present  at  some  or  all  of  them,  and  at 
which  the  plaintiffs  and  their  business  were  considered  and 
derogatory  speeches  were  made  by  one  or  more  of  defend- 
ants, substantially  as  alleged,  is  not  denied,  nor  is  it  contro- 
verted that  the  false  accusations  were  made  to  varions  per- 
sons, customers  and  former  friends  of  plaintiffs  throughout 
the  community  from  which  plaintiffs  drew  their  trade ;  that 
these  accusations  were  repeated  to  agents  of  the  United 
States  government,  and  an  investigation  secured  by  one  of 
such  agents,  who  after  investigating  them,  reported  that  the 
accusations  were  groundless  and  unwarranted  by  the  facts ; 
that  even  after  this  report,  some  of  the  defendants  continued 
to  repeat  the  same  falsehoods,  to  the  injury  and  damage  of 
plaintiffs.  As  to  S.  R.  Webster,  the  evidence  was  that, 
while  not  shown  to  have  attended  meetings,  he  whs  active  in 
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several  instaiicea,  in  Bpresding  some  of  the  false  reports  orig- 
inating with  the  other  conspirators.  It  is  quite  clear  from 
the  record  that  both  the  Websters  were  engaged  in  oiroulat- 
ing  the  propaganda  of  their  confederates,  to  the  detriment 
and  injury  of  plaintiffs,  wherefore,  no  donbt  the  jury  in- 
etaded  them  properly,  we  think,  in  the  verdict.  As  to  the 
accusations  of  pro-Germaiiism,  disloyalty  to  the  government, 
and  failure  to  boy  liberty  bonds  and  war  savings  stamps, 
and  to  support  the  Red  Cross  society,  the  fact  is  that 
plaintiffs  were  liberal  purchasers  of  bonds  and  savings 
stamps,  and  did  support  in  the  same  way  the  Bed  Croea, 
more  liberally  than  most,  if  not  all,  their  aceuaers ;  that  they 
were  loyal  to  the  government  in  the  operation  of  their  mill 
and  the  distribution  of  their  products,  while  some  of  the 
defendants  were  disposed  to  induce  plaintiffs  to  violate  the 
law,  and  then  thereby  incurred  their  displeasure.  We  can 
not  go  into  the  details  of  the  evidence,  bat  it  satisfies  as 
that  the  findings  of  the  jury  were  more  than  justified,  and 
that  a  much  larger  verdict  would  have  been  justified  by  the 
evidence. 

In  a  ease  of  this  character  the  gist  of  the  action  is  the  in- 
jury done  plaintiff,  not  the  conspiracy,  and  if  defendants  or 
any  of  them  be  shown  to  have  done  the  acts  complained  of, 
the  verdict  and  judsnient  may  be  against  such  or  all  of  them 
as  are  proved  to  have  done  or  contributed  to  the  injury;  if 
a  conspiracy  to  do  the  injury  is  shown,  the  effect  is  to  aggra- 
vate the  damaRes  and  to  make  what  was  done  by  one  or  more 
of  the  conspirators  the  act  of  all,  and  to  warrant  a  verdict 
and  judgment  against  all.  Porter  v.  Mack,  50  W.  Va.  581 ; 
Ellis  V.  Dempsey.  4  W.  Va.  126;  Leeck  v.  Farmers  Tobacco 
Warehouse  Componn,  supra;  Democrat  Printing  Company  v. 
Johnson,  175  Pac.  737.  See  also  cases  digested  in  Decennial 
Digest,  Conspiracy  §513,  14. 

Because  of  the  fact  that  it  is  often  difllcult  to  establish 
a  conspiracy  by  direct  evidence,  the  courts  are  quite  liberal 
in  the  admission  of  evidence,  and  will  allow  the  fact  of  con- 
spiracy to  be  made  out  by  the  declared  acts  and  statements 
of  the  individual  conspirators ;  and  the  fact  that  several  per- 
sons have  similar  or  identical  grounds  of  complaint  against 
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another,  and  by  their  acts  and  utterances  endeavor  to  in- 
jure or  destroy  the  business  of  another,  each  being  aware  of 
the  feelings  and  doii^  of  the  other  and  approving  of  the  re- 
snlt  accomplished,  often  affords  evidence  of  a  confederation 
or  common  purpose  sufficient  to  sustain  the  verdict.  Oilman 
V.  The  People,  178  lU.  19;  Webb  v.  Drake,  52  La.  Ann.  290. 

As  was  held  in  Leech  v.  Farmers  Tobacco  Warehouse  Co., 
supra,  where  persons  combine  to  affect  injuriously  or  destroy 
the  business  of  another  person  or  corporation,  and  to  that  end 
cause  to  be  circulated  false  and  damaging  reports  concerning 
such  person  or  his  business,  and  the  effect  thereof  is  to  ac- 
complish the  object  intended,  they  will  be  individually  and 
jointly  liable  for  the  damages  sustained.  One  of  the  means 
adopted  by  defendants  to  accomplish  the  manifest  purpose 
to  do  injury  to  plaintiffs  and  their  business  was  to  circulate 
the  false  reports,  for  which  it  is  not  shown  there  was  the 
slightest  foundation  in  fact,  and  to  spread  abroad  in  the  com- 
munity such  false  aecosations.  These  reports,  as  they  were 
intended,  reached  the  ears  of  customers,  and  drove  them 
away  from  plaintiff's  mills.  The  reasons  such  customers 
gave  for  withdrawing  their  trade  from  plaintiff's  and  refus- 
ing to  buy  their  products  from  merchants  to  whom  they  sold 
goods,  were  the  reports  disseminated  in  the  community  by 
defendants.  As  already  shown,  the  reasons  given  by  such 
customers  for  withdrawing  their  trade  becomes  in  such  cases 
proper  evidence  to  go  to  the  jury  on  the  fact  of  injury  and 
damage  resulting  from  the  acts  of  defendants.  Elmer  v.  Fes- 
senden.  supra,  Cooke  v.  Weed,  (Conn.),  97  Atl.  Rep.  769, 

The  second  point  of  error  urged  for  reversal  is  the  giving 
to  the  jury  of  the  eight  several  instructions  propounded  by 
plaintiffs'  counsel.  We  have  examined  these,  and  so  far  as 
we  observe  they  propound  correctly  the  law  applicable  to  the 
facts  in  the  case.  The  main  criticism  of  defendant's  coun- 
sel is  that  the  first  and  fourth  are  amenable  to  the  law  against 
assumption  of  the  facts  in  controversy,  and  for  not  submit- 
ting the  facts  to  the  jury.  The  first  defines  conspiracy  and 
does  submit  to  the  jury  the  question  of  fact  on  the  evidence. 
The  fourth  instruction  assumes  no  fact  as  proven,  but  sub* 
mits  to  the  jury  the  question  ol  the  fact  of  conspiracy  or 
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combination  by  defendauts.  And  as  applying  to  all  the  in- 
structions it  is  complained  that  the  evidence  did  not  justify 
the  giving  of  any  of  them  to  the  jury  becat^e,  as  counsel 
contend,  no  evidence  was  offered  to  justify  them.  Aa  al- 
ready indicated,  we  think  they  were  all  warranted  by  the 
facts  proven. 

The  third  point  of  error  assigned  is  the  denial  by  the  court 
of  instructions  numbered  8,  9,  10,  17  and  20  proposed  by  de- 
fendants' counsel,  the  only  ones  rejected  out  of  the  twenty-five 
requested.  Those  given,  it  seems  to  ua,  cover  every  con- 
ceivable phase  of  the  defendants'  ease,  in  some  instances  more 
liberally  than  they  were  entitled  to;  and  for  this  reason,  if  for 
no  other,  those  rejected  were  properly  rejected.  The  eighth 
and  ninth  instructionH  were  predicated  on  the  theory  that 
plaintiifs,  between  April  6,  1917.  and  Afay  26,  1918,  and  sub- 
sequently, made  statements  or  gave  expressions  reasonably 
conveying  to  plaintiffs,  or  some  of  them,  that  they  were  sym- 
pathizers with  the  German  government  and  were  disloyal  to 
the  United  States,  and  would  have  told  the  jury  that  if  they 
so  believed,  the  defendants  had  the  right  to  give  publication 
to  suoh  facts  without  rendering  themselves  liable  to  plaintiffs 
for  any  injury  or  damage  resulting  to  them  or  their  business 
or  to  their  standing  in  the  community.  In  the  first  place  we 
find  nothing  in  the  evidence  warranting  the  theory  of  plain- 
tiffs' pro-fiprmanisin  or  disloyalty.  In  the  second  place,  their 
supposed  pro-Germanism  or  disloyalty,  if  proven,  would  not 
have  jiistified  the  false  representations  proven,  that  plain- 
tiffs were  engaged  in  introducing  into  their  flour  and  meal 
ground  glass  and  poison.  These  instructions  were  binding 
ones,  and  would  have  told  the  jury  to  find  for  defendants  the 
facts  assumed  therein.  Even  after  defendants  were  advised 
by  the  representative  of  the  United  Statps  that  their  atttusa- 
tions  were  unfounded,  the  evidence  shows  that  they  did  not 
pease  from  spreading  the  false  reports. 

The  tenth  instruftion  wa.s  properly  rejected  becalise  it  was 
predicated  on  the  theory  that  customei-s  of  plaintiffs  may 
have  quit  dealing  with  them  without  any  reason  and  not  by 
reason  of  anything  said  or  done  by  defendants,  or  either  of 
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them,  and  would  have  told  them  if  they  bo  fonnd,  they  should 
find  for  defendants.  True,  one  has  the  right  to  withdraw 
patroni^  from  another's  business  without  any  cause,  but  he 
has  no  right  to  conspire  with  others  to  destroy  his  business, 
by  circulating  false  reports  coDceming  the  same,  and  thereby 
to  maliciously  and  wrongfully  injure  and  damage  him.  Leech 
V.  Farmers  Tobacco  Warehouse  Co.,  supra,  syllabus,  point  4, 
and  authorities  cited  at  page  797. 

Instruction  number  17  would  have  told  the  jury  that  the 
holding  of  meetings  to  ascertain  who  were  pro-German  and 
disloyal  citizens  and  reporting  their  names  to  federal  author- 
ities did  not  constitute  a  conspiracy,  and  that  if  the  jury 
found  defendants,  or  any  of  them,  had  attended  any  such 
meeting,  they  were  not  guilty  of  any  wrong  of  which  plain- 
tiffs could  complain.  This  instruction  was  properly  rejected ; 
first,  because  it  was  covered  by  instruction  number  15  given; 
and,  second,  because  it  does  not  state  the  whole  of  plain- 
tiff's case.  While  the  meetii^  and  reporting  the  names  of 
disloyal  citizens  would  not  constitute  conspiracy,  yet  if,  as 
the  evidence  shows,  defendants  at  the  same  time  conspired 
to  destroy  plaintiffs'  business,  and  following  the  time  of  hold- 
ing the  meetings  gave  out  false  and  scandalous  reports  as 
to  the  conduct  of  plaintiffs'  business,  doing  the  injury  and 
damage,  they  would  be  liable  tberefor.  This  instruction, 
furthermore,  was  liable  to  mislead  the  jury  as  to  the  real  issue 
in  the  case. 

The  twentieth  instruction  was  rightly  rejected  for  the 
reason,  among  other  things,  that  it  would  have  told  the  jury 
if  they  found  from  the  evidence  that  plaintiffs  were  disloyal 
to  the  United  States,  and  German  sympathizers,  they  had  the 
right,  and  it  was  their  duty,  to  withdraw  their  patronage  and 
induce  others  to  do  the  same.  As  already  stated,  there  was  no 
evidence  justifying  the  theory  of  such  disloyalty  and  German 
sympathy,  and  besides,  it  was  neither  the  duty  nor  the  right 
of  defendants  by  falsehood  and  deceit  to  do  injury  to  plain- 
tiffs' business  and  property. 

The  fourth,  fifth  and  sixth  grounds  urged  in  support  of 

defendants'  motion  for  a  new  trial  are:  (a)  that  S.  S.  Web- 

89  w.  v«. 
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ster  was  not  present  at  any  of  the  meetings;  and  (b)  that  N. 
D.  Webser,  thoi^h  present  at  one  or  two  of  these  meetings, 
took  no  part  in  spreading  the  propoganda  of  his  confederates. 
Bnt  S.  S.  Webster  was  shown  to  have  been  closely  related  to 
N.  D.  Webster  and  some  of  the  other  defendants,  and  to  have 
been  unfriendly  to  plaintiffs,  and  to  have  made  false  repre- 
sentations about  the  manufacturing  of  flour  and  feed  by  the 
plaintiffs  for  the  United  States,  and  engaged  in  spreading  the 
pro-German  talk  about  them,  calculated  to  do  injury  to  them. 
We  think  the  evidence  justified  the  jury  in  finding  against 
the  Websters  as  well  as  the  other  defendants.  As  already 
observed,  the  conspiracy  charged  was  not  the  gist  of  the  action, 
but  the  injury  and  damage  done  plaintiffs  by  false  reports 
concerning  them  and  their  business. 

The  seventh,  and  last,  ground  assigned  for  reversal,  not 
included  in  defendants'  petition  for  the  writ  of  error,  but 
urged  in  the  brief  of  their  counsel,  is  that  the  declaration 
was  insufficient;  (1)  because  a  conspiracy  is  not  per  ae  ac- 
tionable; and  (2)  because  the  facts  in  furtherance  of  the  al- 
leged conspiracy  were  not  set  forth  with  certainty  as  re- 
quired. Citing  for  this  proposition  5  R.  C.  L,  §  41,  page 
1090,  and  Porter  v.  Mack,  supra.  If  there  is  any  merit  in 
this  point,  it  was  cured  by  the  bill  of  particulars  called  for 
by  defendants  and  actually  filed  by  plaintiffs.  This  was  good 
practice  and  ani^wers  the  criticism  that  the  cause  of  action 
was  too  generally  stated.  Transportation  Company  v.  Stand- 
ard Oil  Company.  50  W.  Va.  611,  622,  point  5  of  the  syllabtis. 

Finding  no  substantial  error  in  the  rulings  of  the  trial 
court,  we  are  of  opinion  to  affirm  the  judgment. 

Affirmed. 


CHARLESTON. 

John  W,  Grove,  et  oZ.  v.  Jacob  W.  Long. 

Submitted  November  15,  1921.     Decided  November  29,  1921. 

1.    Tbubts — Legal  Title  in  Tntstee  Detcenda  to  Tr%»tee'»  Svirt 
Before  Completion  of  Tnut. 

Legal  title  to  land,  vested  In  trustees  to  bold  for  tM  beneSt 
89  w.  Va. 
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of  a  corporatlMi,  with  rlgbt  In  tt  to  foil  beneSclal  nse  of  ttao 
property  and  power  to  direct  transferB  and  converanceB 
thereof  and  All  vacancies  occaelonnl  by  raslgnatlOn  or  deatli 
of  any  of  the  trustees  or  their  succesBOrB,  descends  to  the  heirs 
of  the  truBtees,  on  the  death  of  all  of  them,  before  dlspoBltion 
of  the  land  and  in  the  absence  ol  a  revocation  of  the  troBt. 
Ip.  6S6). 

2.  IsjL'scTioK— Bill  Held  Bagicientiy  to  Alleoe  Equitable   Title 

i»  Plaintiffa. 

It  an  allegation  of  ownership  of  land  by  the  platntlftB  In  a 
bill  in  equity,  accompanied  by  an  exhibited  deed  tending  to  con- 
tradict it  by  reason  of  Irregularity  or  defect  in  the  execution 
thereof,  is  aupplementnd  by  allegatlonfl  of  a  purrbase  of  the 
land  for  a  valuable  consldra'atlon  by  the  plalnlttte  and  wllllng- 
nees  of  the  grantor  to  execute  to  them  such  turtber  convey- 
ances or  aSBurances  as  may  be  necessary  to  pass  such  title 
as  be  has,  the  bill  eufflciently  alleges  equitable  title  In  tbe 
plaintiffs,     (p.  668). 

3.  Same— Equitable  Title  May  be  Protected  by  Infiinclive  Relief, 

Even  Though  Ditputed. 

As  the  owner  of  a  merely  equitable  title  to  real  estate  cannot 
be  entertained  in  a  court  of  law  for  vindication  thereof  or 
redress  of  wrongs  done  to  it,  but  may  resort  to  equity  for  In- 
junctive relief,  under  circumstances  warranting  such  relief, 
even  though  bis  title  Is  disputed,  without  an  allegation  of  the 
pendency  of  an  action  at  law  to  determine  the  question  of 
title  or  intention  to  commence  it.     (p.  656). 

4.  Same — Oeneral  Allegation  of  Ovinerahip  SugicieHt  for  Final 

Injunction. 

In  such  a  bill,  a  general  allegation  of  ownership  of  the  land 
by  the  plalntlffB  will  sulBce  for  an  Injunction  by  way  of  final 
decree,  wherefore  a  demurrer  thereto  on  the  ground  of  1d- 
sutDciency  of  statement  of  title  ongtat  to  be  overruled,  (p.  668). 

6.     Same— Allegation  Failing  to  Show  Perfect  Title  Insufficient 

Jot  Prenminary  Injunction. 

But  such  an  allegatHon  unaided  by  an  alBdavit  stating  facts 
suHlcient,  if  proved,  to  make  out  a  case  of  perfect  title  by  de- 
raignment  from  the  State  or  a  common  source,  by  adverse 
posBession  or  otherwise,  does  not  constitute  a  sufficient  basla 
tor  award  of  a  preliminary  injunction,      (p,   658). 

(LivELT.  Judge,  absent.) 

88  W.  v«. 
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Appeal  from  Circuit  Court,   Hampsliire  Connty. 

Suit  by  John  W.  Grove  and  others  a^iost  Jacob  W.  Long. 
Bill  dismiR-sed  on  demurrer,  and  temporary  injunction  dia- 
solved,  and  plaintiffs  appeal. 

Affirmed  in  part.    Reversed  in  part.    Remanded. 

J.  8.  Zimmerman,  for  appellants. 

John  J,  Comivell  and  Ira  V,  CowgUl,  for  appellee. 

POFPENBABOES,    JVDQB: 

On  the  ground  of  lack  of  disclosure  of  sufficient  title  in 
the  plaintiffs,  the  bill  in  this  cause,  seeking  an  injunetion 
to  prevent  the  cutting  and  removal  of  timber  from  land  they 
claim,  was  dismissed  on  demurrer  and  the  temporary  in- 
junction awarded  thereon,  dissolved  by  the  decree  from 
which  they  have  appealed. 

The  bill  does  not  fully  nor  clearly  disclose  the  origin  of 
the  controversy,  but  enough  appears  on  its  face  to  indicate 
a  dispute  founded  upon  an  interlock  between  conveyances 
or  an  uncertainty  as  to  the  location  of  a  boundary  line.  De- 
fendant's claim  of  r^ht  is  admittedly  based  upon  a  pur- 
chase of  timber  from  a  third  person,  who  is  likely  the  owner 
of  land  adjoining  that  claimed  by  the  plaintiffs,  although 
his  entry  upon  the  premises  with  his  saw-mill  is  denomi- 
nated a  bare  trespass,  in  the  bill. 

If,  as  it  seems,  the  plaintiffs  have  only  equitable  title  to 
the  land,  if  any,  it  will  be  unnecessary  to  examine  the  bill 
with  reference  to  the  rules  applicable  to  equity  jurisdictioB 
by  injunction  against  the  cutting  of  timber  in  violation  of 
the  rights  of  the  holder  of  legal  title  to  land.  In  that  class 
of  cases,  there '  are  limitations  upon  the  right  of  access  to 
the  equity  forum,  if  :iny  issues  of  fact  are  disclosed.  Freer 
V.  Davis.  52  W.  Va.  1 ;  Curtin  v.  Stout,  57  W.  Va.  271,  278 ; 
Pardee  v.  Lumber  Co.,  70  W.  Va.  68. 

The  plaintiffs  have  equitable,  but  not  legal  title  to  the  104 
acre  tract,  a  part  of  which  is  in  controversy.  The  title,  as 
far  as  pleaded,  begins  with  a  deed  from  John  S.  Wiualow, 
trustee  for  the  Mount  Savage  Iron  Company,  to  Franklin  H. 
Delano  and  James  Roosevelt,  as  trustees  for  the  Union  Mia- 
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ing  Company,  dated  June  29.  1872,  That  deed  placed  the 
equitable  title  in  the  Union  Mining  Company  and  the  legal 
title  in  the  trustees.  It  imposed  upon  the  trustees  no  act- 
ive duty  and  may  be  said  to  have  created  a  mere  dry  trust. 
They  were  to  permit  their  cestui  que  trust  to  have  the  full 
beneficial  use  of  the  property  and  to  transfer  and  convey  it 
or  any  part  of  it  to  such  person  or  persous  as  the  company 
should  direct,  in  a  prescribed  manner.,  and  not  otherwise  to  dis- 
pose of  it.  In  case  of  a  vacancy  by  death  or  resignation  of 
either  of  the  trustees  or  any  successor,  the  company  was  auth- 
orized to  fill  it  by  appointment.  By  deed  dated  January  24, 
1910.  the  Union  Mining  Company,  without  joinder  of  the 
trustees,  who  died  prior  to  the  date  thereof,  conveyed  the 
surface  of  the  land  to  John  W.  Grove,  Joseph  T.  Davis, 
Thomas  D.  Davis  and  Chas.  S,  Swisher,  It  retained  the  min- 
erals ti^ether  with  extensive  mining  privileges  and  rights. 
By  a  deed  dated  January  29,  1912,  the  Davises  conveyed 
their  interest  to  Grove,  and  by  another  deed,  dated  Novem- 
ber 11,  1913,  Swisher  conveyed  bis  interest  to  Grove  and 
Irvin  E.  Michael,  the  plaintiffs  in  the  bill. 

Nothing  perceived  in  the  nature  of  the  trust  created  by 
the  deed  of  Winslow  takes  it  out  of  the  general  rule  aa  to 
the  duration  thereof.  Intention  that  it  should  continue  dur- 
ing the  existence  of  the  corporation,  or  until  the  property 
should  be  disposed  of  by  them,  at  its  instance,  is  so  clearly 
and  positively  expressed  as  to  leave  no  room  for  doubt  about 
it,  and.  while  it  continued,  the  trustees  held  the  legal  title. 
At  the  date  of  the  deed,  the  property  had  not  been  disposed 
of  by  them  and  their  cestui  que  trust  was  still  in  being,  and 
its  purposes  not  fully  accomplished.  An  allegation  of  the 
amended  bill  impliedly  says  it  is  still  in  existence.  On  the 
death  of  a  trustee,  without  termination  of  the  trust,  the 
legal  title  held  by  him  descends  to  his  heirs.  Blake  v. 
O'Neal,  63  W.  Ya.  483.  Of  course,  the  deed,  if  validly  exe- 
cuted, passed  the  equitable  title  of  the  corporation. 

Clothed  with  such  title,  the  plaintiffs  have  clear  right  of 
access  to  a  court  of  equity  for  vindication  of  it  and  redress 
of  wrongs  done  in  respect  thereof.  It  is  not  necessary  for 
them  to  show  inadequacy  of  the  legal  remedies,  for  a  court 
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of  law  cannot  entertain  them  at  all  in  respect  of  their  title 
to  that  land.  As,  in  the  opening  paragraph  of  tbeir  bill,  but 
not  elsewhere,  they  allege  their  joint  ownership  of  the  land, 
'  they  have  made  a  showing  of  title  that  would  sufBee  in  a  bill 
for  ordinary  relief,  such  as  acquisition  of  the  legal  title  and 
removal  of  cloud  therefrom.  But  this  bill  does  not  seek  re- 
lief of  that  class.  It  invokes  the  extraordinary  remedy  of 
injunction,  wherefore  the  vital  inquiry  is  whether  it  allies 
title  with  .sufficient  particularity  to  subserve  tbe  purposes  of 
a  prayer  for  injunction. 

An  injunction  by  way  of  final  decree  is  not  essentially  dif- 
ferent in  principle  from  any  form  of  ordinary  relief-  It 
is  not  awarded  until  after  a  fall  bearing  upon  the  merits, 
and  general  allegations  of  title  may  be  reduced  to  absolute 
certainty  by  the  proof.  If,  in  a  bill  for  such  relief,  the  de- 
fendant is  apprised,  in  general  terms,  of  the  plaintiff's  cause 
of  action,  he  has  reasonable  notice  of  the  nature  thereof  and 
nothing  more  is  required.  Zeil  Guano  Co.  v.  Heatherly,  38 
W.  Va.  409 ;  State  v.  McEldovoney,  54  W.  Va.  695. 

But  a  preliminary  injunction  is  a  drastic  remedy,  restrain- 
ing, forbidding  or  commanding  action  on  the  part  of  the 
defendant,  in  advance  of  a  hearing  and  determination  of  the 
controversy.  It  operates  as  a  restraint  upon  his  liberty  and 
alters  the  condition  of  things  existing  at  the  date  of  award 
thereof.  For  remedies  of  that  class  a  more  definite  and  par- 
ticular showing  should  be  made  in  Home  way,  and,  if  the 
bill  alone  is  relied  upon,  as  the  basis  of  the  application  there- 
for, as  it  is  here,  it  should  allege  the  facta  clearly  showing 
the  grounds  of  relief,  including  title,  when  it  is  an  essential 
element  thereof.  A  mere  general  allegation  of  title  or  own- 
ership may  be  untrue  and  misleading,  and,  if  allowed  as  a 
sufficient  basis  of  award  of  a  preliminary  injunction,  th« 
defendant's  liberty  of  action  is  taken  away,  his  position 
changed  or  his  right  wrongfully  invaded,  until  he  disproves 
it.  .Such  a  result  is  inconsistent  vfith  the  theory  of  extra- 
ordinary remedies.  An  observation  made  in  Peerless  Carhon 
Black  Co.  v.  Oilhspie,  87  W.  Va.  441,  460,  classing  prelimi- 
narj'  injunctions  with  attachments  and  receivershipa,  is  be- 
lieved to  be  sound  in  principle.     In  view  of  tbe  discretion 
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and  power  of  the  court  to  modify  or  dissolve  an  injunction,  it 
may  not  be  so  drastic  in  its  operation  as  an  attachment,  but 
they  are  of  the  same  nature,  because  each  goes  into  operation 
and  effect  in  advance  of  the  adjudication  on  the  merits. 

Here,  as  elsewhere,  it  is  held  that  to  obtain  a  temporary  in- 
junction against  a  trespass  upon  real  estate,  the  plaintiff  must 
establish  a  perfect  title  in  himself,  and  that  the  bill  must  al- 
lege it.  To  avail,  the  title  must  be  not  only  good  but  undis- 
puted, unless  the  injunction  is  sought  in  aid  of  an  action  at 
law  to  vindicate  it,  pending  or  intended  to  be  instituted. 
Sekoonover  v.  Bright,  24  W.  Va.  698 ;  Cox  v.  Douglass,  20  W. 
Va.  175 ;  Cresap  v.  Kemble,  26  W.  Va.  603 ;  Watson  v.  Fer- 
rell,  34  W.  Va.  406 ;  Western  M.  *  M.  Co.  v.  Coal  Co.,  10  W. 
Va.  250 ;  McMUlian  v.  Ferrell,  7  W.  Va.  223 ;  Freer  v.  Davia, 
52  W.  Va.  1.  In  most  of  these  cases,  all  of  which  involved 
preliminary  injunctions,  the  jurisdiction  failed  for  reasons 
other  than  defective  statement  of  title ;  but,  in  all  of  them,  al- 
legation of  good  and  undisputed  title,  with  the  exception 
above  noted,  was  required.  That  can  only  mean  precaution . 
against  disturbance  of  existing  conditions,  in  the  absence  of 
a  showing  of  clear  prima  facie  right  to  the  extraordinary  re- 
lief sought.  It  is  obvious  that  a  mere  general  allegation  of 
title,  omitting  the  facts  upon  which  it  is  based,  if  permit- 
ted, would  often  result  in  what  this  role  is  intended  to  pre- 
vent. It  can  only  be  avoided  by  requirement  in  the  bill, 
of  allegations  substantially  conforming  to  the  essential  ele- 
ments of  proof  required  of  the  plaintiff  in  an  action  of  eject- 
ment. In  the  absence  of  an  allegation  of  a  common  source 
of  title,  facts  requisite  to  title  by  adverse  possession,  or  some 
other  exonerating  circumstance,  the  bill  should  deraign  title 
from  the  State-  Nothing  less  can  amount  to  a  statement  of 
facts  from  which  the  court  can  see  prima  facie  title  in  the 
plaintiff.  A  preliminary  injunction  cannot  rightfully  stand 
upon  a  bill  that  does  not  set  forth  the  facts  essential  to  per- 
fect title.  If  they  are  not  in  the  bill,  they  must  appear  in 
an  affidavit  filed  in  aid  and  elaboration  of  an  allegation  of 
title  in  general  terms.  Ex  parte  Lund.  6  Ves.  Jr,  782; 
Whitelegg  v.  Wkitelegg,  1  Bro.  Chy.  57.  Confirmation  of 
this  conclusion  is  found  in  observations  made  in   Thomat 
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T.  Nantakala  etc.  Co.,  58  Fed.  485.  Deraignment  of  title 
was  excused  there,  only  because  the  bill  alleged  pendency  of 
an  action  at  law  to  determine  the  question  of  title,  and,  fur- 
ther, because  the  defendant  had  waived  sufficiency  of  the 
bill,  by  answering  without  having  demurred  to  it.  In  Fitz- 
patrick  v.  ChUds,  2  Brewst.  (Penna.)  365,  the  court  held 
that,  in  order  to  obtain  an  injunction,  the  plaintiff  should 
set  out  his  title  particularly.  In  this  respect,  there  can  be 
no  difference  between  an  equitable  title  and  a  legal  one.  In 
either  case,  it  is  a  mere  matter  of  compliance  with  the  rule 
reqairii^  clearness.  Certainty  and  definiteness  of  statement 
of  the  grounds  of  an  application  for  the  award  of  an  extra- 
ordinary writ  operative  in  advance  of  an  adjudication  of 
right  between  the  parties. 

The  bill  does  not  in  any  way  excuse  its  failure  to  dera^n 
title  from  the  State,  and  it  relies  upon  paper  title  only.  The 
deeds  exhibited  do  not  show  complete  title.  Possession  is 
alleged,  but  the  duration  thereof  is  not  given,  nor  are  the  ele- 
ments of  title  by  adverse  possession  set  up.  SuflBciency  of 
allegation  of  such  title  is  not  claimed.  If  allegations  of  actual 
possession  in  the  plaintiff  and  total  lack  of  title  in  the  de- 
fendant would  suffice,  the  bill  admits  that  the  defendant 
claims  the  timber  by  virtue  of  a  sale  made  to  him  by  Carter, 
and  thus  discloses  on  its  face  a  conflict  of  claims  respecting 
title. 

Our  conclusion  is  that  the  bill  is  not  sufficient  for  the  pur- 
poses of  a  preliminary  injunction  and  that  the  injunction 
awarded  on  it  was  properly  dissolved,  upon  the  motion  made 
for  dissolution  thereof ;  but  that  it  is  sufficient  for  the  pur- 
poses of  an  injunction  by  way  of  final  decree,  if  it  sufficiently 
alleges  equitable  title  to  the  land. 

This  is  denied  in  argument,  on  the  ground  that  the  deed 
from  the  Union  Mining  Company,  exhibited  with  the  bill  and 
purporting  to  be  a  muniment  of  the  title  averred,  contradicts 
the  general  allegation  of  title,  by  an  affirmative  showing  that 
it  was  not  validly  executed  by  that  company.  It  recites  au- 
thority given  to  H.  Crawford  Black,  by  the  corporation,  to  ac- 
knowledge the  deed,  as  its  attorney-in-fact.  He  executed  it 
as  president,  in  an  informal  way,  affixed  the  seal  of  the  cor- 
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poratioQ  and  aoknovledged  the  deed  in  due  form.  It  also 
recites  a  consideration  of  $2,000.00  paid  and  the  amended 
bill  alleges  willin^eas  on  the  part  of  the  corporation  now  to 
execute  any  further  conveyances  or  assurances  that  may  be 
necessary  to  pass  such  title  as  it  has.  This  amply  suffices  to 
establish  equitable  title  by  executory  contract  executed  on 
the  part  of  the  plaintiffs,  if  uot  by  their  vendor.  From  this 
conclusion,  it  is  apparent  that  the  demurrer  to  the  bill  should 
have  been  overmled. 

For  the  reasons  stated,  the  decree  vill  be  affirmed  in  so  far 
as  it  dissolved  the  injunction,  and  reversed  in  all  other  re- 
spects, the  demurrer  to  the  amended  bill  overruled  and  the 
cause  remanded. 

Affirmed  in  part.    Reversed  in  part.    Bemanded. 


CHARLESTON. 

■  Citizens  National  Bans  op  ConnellsvilIiB  et  al.  v. 
Harbisok-Doddridge  Coal  &  Coke  Cohpaht  et  al. 

Submitted  November  8,  1921.     Decided  November  29,  1921. 

1.  HoBTOAOES — Vendob   AND     PuBCKASEB — Asglffttee     of     Securcd 

Paper  Held  to  Hav^  Preference  Over  Original  Creditor,  S»6- 

aeqvent  Aisigrtee,  and  B*btegvent  Pttrcluuer  of  Secttrity  for 

Value. 

An  asBlgnment  of  a  note  or  bond  secured  by  a  deed  of  trust, 
mortgage  or  vendor's  lien  and  described  in  the  instrument  Is 
not  recordable,  and  tile  aeslKnee  tbereol,  wltbout  tiavlnK  had  it 
recorded,  has  superior  right  to  the  original  creditor,  a  sub- 
sequent assignee  and  a  subsequent  purchaser  for  value,  of 
the  property  on  wblcb  it  Is  secured,  in  the  absence  of  con- 
duct on  the  part  of  such  assignee,  amounting  txi  an  estoppel, 
(p.  682). 

2.  Sake— Deed  of  Trust,  Mortgage,  or  Vendor't  lAen  Held  Co». 

atmctive  Notice  of  Lien  ai  Againtt  Buiiegvent  Assignee  and 
Purchasers. 

Untn  released  b;  the  assignee  of  such  a  note  or  bond,  tba 
deed  of  trust,  mortgage  or  vendor's  lien  is  constructlTe  notice 
88  W.  V«. 
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ot  the  Men  by  which  it  1b  secured,  as  ag&lnst  Bubsequent  as- 
etgnees  and  purchasera,  notwlthatandlDR  a.  release  thereof  by 
the  original  creditor,  and  a  court  of  equity  will  net  aalde  each 
release,  on  a  Ull  by  the  assignee  for  enforcement  of  hlH 
equitable  right  to  the  Hen.  (p.  G63). 

3.  Vendor  and  Pcbcuaseb — Bubtequent  Purchaier  of  Inc*mbered 

Real    Eitate   Must    Ascertain    Whether    lAcns    Have    Been 

Paid. 

A  fiubeeqneut  purchaser  of  real  estate  encumbered  by  such 
an  instrument  mentlonltig  and  describing  notes  or  bonds  as 
being  secured  tiy  it.  In  order  to  be  protected  from  them  in 
his  purchase,  must  ascertain  that  they  have  been  paid  or 
surrendered,  else  be  purchases  the  property  at  his  peril,  (p. 
663). 

4,  MoKTOAOBa — Equitable  Title  t>v  Implication  Weed  2fot  be  Re- 

corded Under  Btatutc. 

The  statute  requiring  every  contract  for  the  convoyaiice 
of  real  estate  or  a  term  therein  of  more  than  five  yeara,  every 
deed  conveying  any  such  estate  or  term,  and  every  deed  of 
gttt,  or  deed  of  trust  or  mortgage,  to  be  recorded,  Code,  ch. 
74,  if  4  and  5.  does  not  contemplate  recordation  of  an  acqui- 
sition of  title  or  right  in  real  estate  arising  only  in  equky 
by  mere  Implication,  from  an  express  contract  of  assignment 
ot  a  chose  in  action,  nor  the  assignment  of  a  chose  in  action 
to  wblch  equity  annexes  such  right.  It  ts  limited  to  con- 
tracts, deeds  and  other  instruments  passing  such  title  or  in- 
terest, by  express  contract  or  conveyance,  (p.  667). 
6.    Saue — AtHgmnent  Mint  be  Recorded;  Bubiegtient  Puretuuer 

Without  Notice    Takes   Precedence   Over   Aaignee't    BU/M 

Where  Release  but  Not  Assiffntnent,  Recorded. 

An  assignment  ot  a  mortgage,  as  contradistinguished  from 
an  assignment  of  a  note  or  bond  mentioned,  described  and 
secured  in  It,  is  a  conveyance  of  real  estate  or  a  contract  for 
such  conveyance,  the  former,  if  by  deed,  and  the  latter,  tt 
not;  and,  for  protection  against  the  mortgagee  and  a  subse- 
quent purchaser  ot  the  mortgaged  property  for  value,  the  as- 
signee must  cause  It  to  be  admitted  to  record.  If,  in  the 
event  of  his  failure  to  do  so.  the  original  mortgagee  has  re- 
leased the  mortgage  and  the  release  has  been  recorded,  a 
subsequent  purchase  of  the  provarty  for  value  and  without 
actual  notice  of  the  assignment,  takes  precedence  over  the 
right  of  the  assignee,  (p.  669). 
(Lively,  Jddue,  absent.) 

Appeal  from  Circuit  Coart,  Harrison  Coanty. 
89  w,  T«. 
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Suit  by  the  Citizens '  National  Bank  of  Connelkvilie  and 
others  against  the  Harrison-Doddridge  Coal  &  Coke  Com- 
pany, the  Commonwealth  Trust  Company  of  Pittsbui^h,  and 
others.  Decree  for  plaintiffs,  and  laat-named  defendant  ap- 
peals. 

Affirmed, 

Neely  &  Lively,  for  appellant. 

P.  J.  Crogan,  and  Starling,  Higbee  &  Matthews,  for  ap- 
pellees. 

POFPENBARQBB,  JUDQE r 

The  decree  complained  of  on  thb  appeal  determines  ques- 
tions of  priority  between  the  Citizens  National  Bank  of 
Connellsville,  assignee  of  notes  secured  by  a  deed  of  trust 
and  also  of  an  interest  in  a  mortgage,  on  the  one  hand,  and 
the  Commonwealth  Trust  Company  of  Pittsburgh,  a  subse- 
quent mortgagee  of  the  same  property  on  which  the  assigned 
debts  were  secured,  on  the  other,  in  favor  of  the  bank  and 
cancels  releases  of  the  deed  of  trust  and  prior  mortgage 
executed  by  the  original  creditor. 

The  property  involved  is  about  30,000  acres  of  coal  made 
up  of  numerous  small  tracts  consolidated,  one-sixth  of  which 
was  owned  by  Joseph  E.  Barnes,  one-haU  by  Alfred  J.  Coch- 
ran and  the  residue  by  James  R.  Barnes.  After  Joseph  E. 
Barnes  and  Cochran  had  encumbered  their  interests  by  the 
deed  of  trust  and  prior  mortgage,  all  of  the  interests  in  the 
coal  became  vested  in  Josiah  V.  Thompson,  who  oi^anized 
a  corporation  known  as  the  Harrison-Doddridge  Coal  and 
Coke  Company,  and  conveyed  the  entire  body  of  coal  to  it- 
That  company  executed  the  subsequent  mortgage  upon  the 
entire  property  to  the  Commonwealth  Trust  Company  to 
secure  an  issue  of  bonds  amounting  to  $4,000,000.00. 

On  July  6,  1907,  Joseph  E.  Barnes  executed  a  mortg^^e 
by  which  he  conveyed  his  undivided  one-sixth  of  the  prop- 
erty to  Jasper  Augustine,  to  secure  a  debt  of  $150,000.00, 
evidenced  by  the  provisions  and  covenants  of  the  mortgage 
and  not  otherwise.  No  notes  are  mentioned  or  described  in 
it.  By  a  formal  deed,  dated  October  26,  1907,  and  properly 
acknowledged,    Augustine    assigned    four-fifteenths    of    the 
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mortgage  to  F.  E.  Markell,  who  is  shown  to  have  been  the 
president  of  said  bank,  to  secure  notes  executed  by  Joseph 
E.  Barnes  and  others,  on  which  he  was  liable  as  endorser  and 
otherwise,  amounting  in  the  aggregate  to  about  $40,000.00, 
according  to  a  recital  in  the  instrument.  Both  the  mortgage 
and  assignment  were  duly  recorded  in  Harrison  and  Dodd- 
ridge counties,  in  which  the  coal  was  situated,  long  before 
the  mortgage  to  the  Commonwealth  Trust  Company  was 
executed. 

On  December  11,  1907,  Cochran  conveyed  his  undivided 
one-half  of  the  property  to  John  Bassel,  trustee,  to  secure 
his  twenty  notes  for  the  sum  of  $10,000.00  each,  made  and 
delivered  to  Augustine.  This  instrument  was  likewise  re- 
corded in  both  of  said  counties.  On  the  day  of  its  execution, 
Cochran  assigned  four  of  the  notes  to  Markell,  as  collateral 
security  for  the  same  notes  for  security  of  which  the  Barnes 
mortgage  was  partially  assigned,  two  $16,000.00  notes  and 
one  $18,000.00  note,  held  by  Markell  for  the  bank,  none  of 
which  have  been  paid,  and  all  of  which  were  duly  presented 
for  payment  and  protested  for  non-payment. 

Aiigustine,  on  January  14,  1910,  executed  releases  of  both 
the  mortgage  and  deed  of  trust,  which  were  recorded  in  both 
counties  December  21,  1910.  He  swears  he  executed  t^em  by 
mistake,  superinduced  by  misrepresentation  and  fraud  on 
the  part  of  Thompson,  who,  before  the  date  of  these  transac' 
tions,  acquired  the  property  subject  to  the  indebtedness 
thereon.  Thereafter,  July  26,  1912,  Thompson  conveyed  it 
to  the  Harrison-Doddridge  Coal  and  Coke  Company,  and, 
on  August  1,  1912,  that  company  executed  said  $4,000,000.00 
mortgage. 

As  the  notes  secured  by  the  deed  of  trust  and  the  mort- 
gage differ  in  point  of  status,  the  assignment  of  the  former 
not  having  been  recorded,  while  that  of  the  other  was,  and 
the  deed  of  trust'  being  a  mere  security  for  a  debt,  while 
the  mortgage  vested  the  legal  title  to  the  property  in  the 
mortgagee,  they  will  be  separately  considered. 

A  debt  secured  by  a  deed  of  trust  is  a  mere  chose  in  action, 
wherefore  an  assignment  thereof  is  not  required  to  be  re- 
corded.   It  is  not  included  in  the  terms  "goods  and  chattels," 
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OS  used  in  sec.  5,  ch.  74  of  the  Code.  Turk  v,  Skyles,  45  W. 
Va.  82,  87 ;  Fleahman  v.  Soylman,  27  W.  Va.  728 ;  Tingle  V. 
Fisher,  20  W.  Va.  498;  Bank  v.  Qettinger,  3  W.  Va.  317; 
Kirkland,  Chase  &  Co.  v.  Brune,  31  Gratt.  126.  In  this 
State  and  Virginia  this  doctrine  has  been  enunciated,  in 
most  instances,  in  oontroversies  between  claimants  of  the 
secured  debt,  or  between  the  assignee  and  the  debtor,  bat  it 
may  have  some  bearing  upon  the  relative  rights  of  the  as- 
signee and  a  purchaser  of  the  property  upon  which  the  debt 
is  secured,  taking  it  after  a  release  by  the  tmat  creditor. 

The  original  trust  creditor,  after  having  assigned  the  debt, 
cannot  validly  release  the  lien  and  thus  destroy  the  right 
of  his  assignee  therein.  Pleshman  v.  Hoylman,  cited ;  Taylor 
V.  Godfrey,  62  W.  Va.  677 ;  2  Jones  on  Mortgages,  sec.  957. 
This  rule  is  applicable  to  judgments  and  mortgages  securing 
payment  of  notes  and  bonds.  Grumlish  v.  Railroad  Co.  and 
Fidelity  Co.  v.  Railroad  Co.,  32  W.  Va.  244 ;  Clarke  v.  Hoge- 
man,  13  W.  Va.  718;  First  National  Bank  v.  McOraw,  85 
W.  Va.  298,  311. 

Upon  the  inquiry  as  to  the  effect  of  a  release  by  the  orig- 
inal trust  creditor  upon  the  relative  rights  of  the  assignee 
and  a  purchaser  of  the  property  upon  which  the  debt  is  se- 
cured, without  notice  of  the  assignment  and  in  reliance  upon 
the  recorded  release,  the  propositions  above  stated  are  not 
decisive,  nor  strongly  persuasive.  The  distinction  between 
two  claimants  of  the  secured  debt  or  the  debtor  and  an  as- 
signee of  the  debt,  on  the  one  hand,  and  a  purchaser  of  the 
property  on  which  it  was  secured  and  an  assignee,  on  the 
other,  is  very  clear.  The  subjects  of  controversy  or  conflict- 
ing claims,  though  related,  are  entirely  different.  To  the 
purchaser,  the  recorded  deed  of  trust  is  constructive  notice, 
as  is  also  the  release.  If  the  release  is  as  broad  in  its  scope 
as  the  deed  of  trust  and  specifically  covers  all  of  its  possible 
elements,  the  purchaser  ought  to  be  protected  by  it,  and  this 
view  is  sustained  by  authority.  The  vendor's  lien  involved 
in  Turk  v.  Skyles,  45  W.  Va.  82,  described  no  note  for  the 
unpaid  purchase  money,  although  one  had  been  executed. 
The  vendor  holding  that  note  joined  the  vendee  in  the  execu- 
tion of  a  deed  of  trust  on  the  land,  and  thus  released  or  con- 
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veyed  his  lien  to  the  trustee  and  creditor  in  the  deed  of  truBt, 
and  then  assigned  the  note.  Upon  this  state  of  facts,  the 
trust  creditor,  being  in  law  a  purchaser,  was  held  to  have  a 
right  superior  to  that  of  the  assignee  of  the  note,  and  this 
conclusion  was  based  largely  upon  the  fact  that  the  reserva- 
tion of  the  vendor's  lien  did  not  mention  the  note,  and,  for 
that  reason,  gave  no  notice  of  its  existence.  The  only  debt 
disclosed  by  the  record,  the  obligation  evidenced  by  the  deed, 
was  released,  and  the  purchaser  was  under  no  duty  to  look 
beyond  it.  Such  also  was  the  holding  in  Bank  v.  Harman, 
75  Va.  604,  notwithstanding  the  unmentioned  note  had  been 
assigned  before  the  vendor  released  his  contract  by  a  sale 
of  the  land  to  a  third  party  and  a  conveyance  made  by  his 
vendee  at  his  instance.  If,  in  these  cases,  the  existence  of 
the  notes  had  been  disclosed  by  the  record  or  otherwise  and 
brought  to  the  attention  of  the  purchaser,  the  assignees 
would  no  doubt  have  been  accorded  right  superior  to  that 
of  the  purchasers.  That  is  the  import  of  the  at^ment 
found  in  the  opinions,  and  it  seems  to  rest  upon  sound  rea- 
son. A  purchaser  is  hound  to  take  notice  of  everything  the 
record  discloses.  When  a  lien  secures  notes  or  bonds,  he 
knows  they  are  assignable  and  may  have  been  assigned. 
Hence,  if  he  relies  upon  a  release  by  the  original  creditor 
and  looks  no  further,  he  closes  his  eyes  to  the  probability 
that  some  of  the  notes  or  all  of  them  may  be  unpaid  and  in 
the  hands  of  assignees.  The  deed  of  trust  is  not,  in  such 
case,  the  primary  evidence  of  the  debt,  and  the  release  con- 
stitutes no  certain  proof  that  such  evidence,  the  note  or  bond, 
has  been  surrendered.  He  must  ascertain  if  the  original 
creditor  still  has  the  notes  or  whether  they  have  been  paid. 
In  jurisdictions  in  which  an  assignment  of  the  deed  of 
trust  or  mortgage  is  not  required  to  be  recorded,  the  as- 
signee of  the  note  or  bond,  under  such  circumstances,  is  pro- 
tected and.  the  purchaser  takes  the  property  subject  to  his 
right.  Bamberger  v.  Oeiser,  33  Pac.  609;  Lee  v.  Clark,  89 
Mo.  556;  Trust  Co.  v.  Shaw,  5  Sawyer  (IT.  S.)  340;  Reeves  v. 
Hayes,  95  Ind.  521;  James  v.  Morey,  2  Cow.  (N.  Y.)  246; 
Dixon  V.  Hunter,  57  Ind.  278;  Hasselman  v.  McEeman,  50 
Ind.  441;  People's  Trust  Ho.  v.  Tonkonogy,  144  App.  Div. 
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(N.  T.)  333;  Quwiby  v.  WUliams,  67  N.  H.  489;  Wilson  v. 
Kimball,  27  N.  H.  300;  Singleton  v.  Singleton,  60  S.  C.  216. 
For  other  cases  see  5  Ann.  Cas.  339,  note.  An  overwhelmii^ 
weight  of  authority  stands  in  favor  of  this  proposition,  and 
it  follows  that,  in  so  far  as  the  decree  accords  priority  to 
the  bank,  in  respect  of  the  four  $10,000.00  notes,  it  is  correct 
and  irreversible.  Recordation  of  the  assignment  of  the 
notes  was  not  required  and  they  were  described  in  the  deed 
of  trust. 

To  bring  the  assignment  of  the  mortgage  within  the  re- 
quirements of  the  recording  acts  and  thus  give  force  and 
effect  to  a  recorded  assignment  thereof,  the  distinction  be- 
tween a  mortgage  and  a  deed  of  trust,  in  point  of  character, 
is  relied  upon.  It  is  contended  that,  to  give  it  effect  as 
against  a  subsequent  purchaser  for  value  and  without  no- 
tice, the  assignment  must  be  recorded,  because  it  is  a  con- 
veyance of  an  estate  in  land,  and,  therefore,  comes  within 
the  statute.  Of  coarse,  a  mortgage  vests  the  legal  title  con- 
ditionally in  the  mortgagee,  while  a  deed  of  trust  puts  it  in  a 
trustee.  At  common  law,  upon  a  default  in  payment  of  the 
amount  due  upon  a  mortgage,  the  title  vests  unconditionally 
in  the  mortgagee,  subject  only  to  an  equity  of  redemption 
in  the  mortgagor,  of  which  the  law  takes  no  notice.  In  case 
of  default  in  payment  of  a  debt  secured  by  a  deed  of  trust, 
no  change  occurs  in  the  title.  The  property  merely  becomes 
liable  to  sale  under  the  power  of  sale  conferred  upon  the 
trustee.  This  difference,  substantial  and  important  in  some' 
respects,  does  not  justify  a  distinction  between  a  mortgage 
and  a  deed  of  trust,  in  the  construction  of  the  recording  stat- 
ute. A  trost  creditor  is  a  purchaser  within  the  meaning  of 
that  statute.  The  estate  in  the  property  is  held  by  the 
trustee  for  his  benefit,  just  as  firmly  and  completely  as  a 
mor^agee  would  hold  it.  He  has  the  equitable  estate  within 
his  power,  through  the  trustee's  possession  of  the  legal  title, 
for  his  use.  That  amounts  to  an  interest  in  the  property  and 
an  assignment  of  it  is  as  much  a  conveyance  of  land  as  is  an 
assignment  of  s  morgage.  An  assignment  by  a  trust  creditor 
would  not  pass  the  legal  title,  as  an  assignment  of  a  mort- 
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gage  would,  bnt  conveyances  of  equitable  title  are  as  clearly 
within  the  recording  acts  as  conveyances  of  legal  title. 

But  for  statutory  modification  of  the  common  law  respect- 
ing mortgages,  the  contention  for  distinction  between  as- 
signments of  deeds  of  trust  and  mortgages  might  be  forceful 
in  this  connection.  As  to  this,  it  is  unnecessary  to  express 
an  opinion,  beyond  the  snggestion  just  made  by  way  of  ar- 
gument. At  common  law,  a  mortgagor,  after  havii^  made 
default,  vesting  the  legal  title  in  the  mortgagee  absolutely 
and  unconditionally,  could  not  reacquire  it  by  mere  payment 
and  the  taking  of  a  simple  release.  To  obtain  it,  he  was  re- 
quired to  go  into  equity  by  bill  for  a  decree  restoring  it  by 
conveyance  or  otherwise,  or  to  take  a  voluntary  reconvey- 
ance from  the  mortgagee.  Joned,  Mort.,  7th  Ed.,  sec.  889, 
citing  numerous  authorities.  This  is  no  loiter  necessary. 
By  force  of  the  statute,  sees.  1  to  4  of  ch.  76,  inclusive,  the 
estate  js  revested  in  the  mortgagor  by  the  signing  and  ac- 
knowledgment of  a  release.  The  effect  of  this  is  to  make 
a  mortgage  a  mere  security  for  the  mortgage  debt.  That 
the  release  statute  applies  to  mortgages  is  clear.  The  Hen  of 
a  mortgage  is  a  lien  "created  by  oouTeyance",  mentioned  in 
section  1.  Section  4  provides  that,  by  execution  of  the  re- 
lease, the  lien  "shall  be  dischai^ed  and  extinguished  and 
the  estate,  of  whatever  hind,  bound  or  affected  thereby,  shall 
be  deemed  to  be  vested  in  the  former  owner  or  those  claim- 
ing under  him,  as  if  such  lien  had  never  existed." 

There  may  be  a  difference  between  the  ass^ment  of  the 
note  or  bond  secured  by  a  deed  of  trust  or  a  mortgage  and 
assignment  of  the  lien  itself,  or  rather  of  the  deed  of  trust 
or  mortgage.  In  the  former  case,  the  note  or  bond  is  the  im- 
mediate and  direct  subject  of  the  contract  and  the  assign- 
ment carries  the  security,  only  in  equity,  not  at  law.  The  as- 
signee obtains  no  legal  interest  in  the  land.  He  obtains  a 
mere  equitable  interest  in  the  mortgage,  enforceable  only 
in  the  name  of  the  holder  thereof.  Clarke  v.  Havard,  122 
Ga.  273;  Kleeman  v.  Friabee,  63  111.  482;  Grossly  v.  Betn- 
back,  4  III.  App.  341;  Warren  v.  Eomstead,  33  Me.  256; 
Barnes  v.  Boardman.  149  Mass.  106 ;  Oleott  v.  Crittenden,  68 
Mich.  230;  Bailey  v.   Winn,  101  Mo.  649;  MeCammant  v. 
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Roberts,  87  Tex.  94;  Jonea,  Mort.,  Tth  Ed.,  sec.  818.  In 
equity,  an  assignment  of  the  debt  is  an  assignment  of  the 
security.  JtfocAtr  v.  Sehon,  14  W.  Va.  777,  783;  James  v. 
Bnrbridge,  33  "W.  Va.  272,  276 ;  Jenkins  v.  Sawbins,  34  "W. 
Va.  799 ;  Tingle  v.  Fisker,  20  "W.  Va.  497 ;  MeCUnttc  v.  Wise, 
25  Gratt.  453,  454.  There  seems  to  be  no  exception  to  this 
rule,  in  the  absence  of  a  statute  modifying  the  common  law. 
It  follows  that  an  assignment  of  a  mortgage  carries  the  legal 
title,  while  an  assignment  of  the  note  or  bond  secured  by 
it  does  not.  Likewise  the  assignment  of  a  deed  of  tmst  may 
carry  an  eqnitable  interest  in  the  land,  by  direct  oontract, 
while  an  assignment  of  the  note  or  bond  secured  by  it  merety 
vests  right  in  the  assignee  to  invoice  the  jurisdiction  of  a 
court  of  equity  to  give  him  the  benefit  of  the  security.  How- 
ever that  may  be,  he  certainly  does  not  obtain  the  benefit  of 
the  security  by  direct  contract.  It  comes  to  him  by  mere  im- 
plication, and  it  may  well  be  said  that  the  recording  statute 
embraces  only  direct  conveyances,  those  made  by  express 
contract  and  not  those  effected  by  implication.  Here  is 
found  a  very  substantial  ground  for  the  view  that  an  express 
assignment  of  the  lien,  the  mortgage  or  deed  of  trust,  ia  re- 
cordable, while  an  asa^ment  of  the  note  or  bond  it  secures 
is  not.  Whether  an  express  assignment  of  a  lien  is  record- 
able and  must  be  recorded  for  protection  of  the  assignee 
against  other  creditors  and  subsequent  purchasers  for  value 
and  without  notice,  seems  never  to  have  been  a  subject  of  in- 
quiry or  determination  in  this  State  or  in  Vii^nia. 

It  falls  within  the  terms  of  the  recording  statute.  Section 
4  of  chapter  74,  Code,  makes  every  "contract  in  writing, 
•  •  •  made  for  the  conveyance  or  sale  of  real  estate,  or  a  term 
therein  of  more  than  five  years",  as  valid  as  if  it  were  a  deed 
conveying  the  "estate  or  interest  embraced  in  the  contract." 
Section  5  of  that  chapter  requires  "Every  such  contract; 
every  deed  conveying  any  such  estate  or  term,  and  every 
deed  of  gift  or  deed  of  trust  or  mortgage,  conveying  real 
estate  or  goods  and  chattels",  to  be  recorded.  Mortgages 
and  deeds  of  trust  convey  estates  and  interests  in  real  es- 
tate and  goods  and  chattels.  Ass^ments  thereof  pass  them 
from  the  creditors  to  third  parties  or  strangers  to  the  or- 
es w,  v«. 
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iginal  transactions,  either  by  deed  or  ioformal  contract.  For 
this  proposition,  there  is  an  abundance  of  authority  in  which 
similar  statutes  of  other  states  have  been  constmed.  Tor- 
rey  V.  Deavitt,  53  Vt.  331;  Williams  v.  Williams,  96  111. 
App.  346 ;  Bank  v.  Anderson,  14  la.  544 ;  Bowling  v.  Cook, 
39  la.  200 ;  Stove  Co.  v.  Skedd,  82  la.  540 ;  8wasey  v.  Emer- 
son, 168  Mass.  118;  HuUink  v.  Tkompsor^,  95  Minn.  392; 
Bacon  v.  Tan  Sekoonkoven,  87  N.  Y.  446;  Decker  v,  Boice, 
83  N.  Y.  215;  Hennigs  v.  Pasehke,  9  N.  D.  489;  Donaldson  v. 
Orant,  15  Utah  231.  In  my  opinion  some  of  the  decisions 
just  cited  go  too  far.  They  make  a  merely  implied  assign- 
ment of  the  lien  recordable.  That  cannot  possibly  be 
brought  within  the  terms  of  the  statute.  I  should  say,  too, 
that,  if  the  mortg^e  is  expressly  assigned  and  it  secures 
notes  or  bonds  mentioned  in  it,  a  subsequent  purchaser  is 
not  protected,  as  against  a  subsequent  assignee  of  the  notes 
or  bonds.  He  cannot  rely  upon  the  release  of  the  mortgage 
by  the  assignee,  without  requiring  production  of  the  notes. 
But,  if  the  mortgage,  deed  of  trust  or  vendor's  lien  men- 
tions no  notes  or  bonds  and  merely  secures  a  debt  evidenced 
by  it  and  not  otherwise,  the  assignee,  shown  to  be  the  owaer 
thereof  by  his  recorded  assignment,  may  effectually  release 
it,  although  there  be  unmentioned  notes  representing  the 
debt,  and  thus  give  a  subsequent  purchaser  relying  upon  the 
release,  and  ignorant  of  a  second  assignment,  preference  over 
the  second  assignee.  The  rule  applicable  between  a  first  as- 
signee and  a  purchaser,  in  such  case,  should  apply  to  a  pur- 
chaser and  a  second  assignee. 

For  the  distinction  between  an  assignee  of  the  lien  and  an 
assignee  of  notes  described  in  it,  as  regards  right  respecting 
an  innocent  purchaser  of  the  property,  Turk  v.  Skylet  and 
Bank  v.  Harman,  cited,  may  properly  be  invoked  as  author- 
ity. The  following  observations  made  by  Judge  Staples  in 
the  latter  case  were  approved  by  Judge  Bbannon  in  the 
former:  "If  the  deed  from  M.  G.  Harman  to  Aaher  W. 
Harman  had  mentioned  the  existence  of  a  negotiable  note,  it 
might  have  become  the  duty  of  Mrs.  0 'Toole,  before  pur- 
chasing, to  call  for  its  production ;  the  failure  of  the  parties 
to  produce  it  might  justly  have  led  to  a  strong  suspicion  that 
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the  note  bad  passed  out  of  the  possession  of  Michael  G.  Har- 
man  into  the  hands  of  a  third  party.  Mrs,  0 'Toole  having 
constructive  notice  of  the  lien,  would  have  the  like  notice  of 
the  negotiable  note,  and  sbe  would  not  be  allowed  to  close 
her  eyes  to  the  fact  thus  communicated.  But  it  will  be  ob- 
served that  the  deed  makes  no  reference  to  any  note,  or  to 
any  personal  obligation  of  the  debtor  whatever.  The  most 
prudent  and  cautious  inquirer  would  not  have  supposed  that 
any  such  instrument  existed.  Certainly  it  cannot  be  said 
that  persons  were  bound  at  their  peril  to  suspect  or  presume 
it."  These  two  cases  do  not  judicially  hold  that  the  pur- 
chasers would  not  have  been  protected,  if  the  notes  had  been 
mentioned  in  the  deeds,  nor  do  we,  for  the  facts  did  not  war- 
rant or  call  for  application  of  the  rule  indicated,  nor  do  they 
here.  But  they  hold  that  the  purchaser  is  protected,  when 
the  note  or  bond  is  not  so  mentioned,  if  the  apparent  owner 
of  the  lien  has  released  it. 

In  the  case  of  the  mortgage  involved  here,  there  was  an 
assignment  of  the  lien  itself,  by  a  formal  deed.  That  carried 
an  estate  or  interest  in  the  land,  wherefore,  as  has  been  shown 
by  ample  authority,  the  deed  of  assignment  was  recordable, 
and,  if  not  recorded,  would  have  been  void  as  against  a  sub- 
sequent purchaser  for  value  and  without  notice,  and  the  re- 
lease by  Augustine  good  against  the  bank,  in  the  controversy 
between  it  and  the  trust  company.  But  it  was  recorded  and 
constituted  constructive  notice  to  the  trust  company,  that 
the  bank  was  the  owner  of  four-fifteenths  of  the  mortgage,  in 
consequence  of  which  Augustine  could  validly  release  only 
the  remaining  eleven- fifteenths  thereof.  This  conclusion 
makes  obvious  the  correctness  of  the  decree  as  to  the  mort- 
gage. 

Perceiving  no  error  in  the  decree  either  as  to  the  notes  or 
the  mortgage,  we  will  afSrm. 

Affirmed. 
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CHARLESTON. 

J.  F.  WOODTABD  V.  F.   C.  KuHN. 

Submitted  November  15,  1921.    Decided  November  29,  1921. 

1.  Taxatioh — Oil  and   Oat  Interett  May   be   Asieised  Separate 

from  Surface  and  Returned  Delinquent  aitd  Soli  for  Non- 
payment of  Taxei  TTteretm. 

Wlbere  the  owner  of  the  oil  and  gas  in  a  tract  oC  land  la 
not  the  owner  of  the  remainder  thereof,  he  raaj  have  aald 
oil  and  gas  interest  assessed  to  hJm  separately  from  the  sur- 
face and  other  tntarests,  and  In  cam  lie  doee  so  and  tails  to 
pay  the  taxes  assessed  against  the  same,  it  m^  be  returned 
delinquent  for  the  non-payment  of  such  taxes,  and  soM  br 
the  sheriff  therefor  under  the  provisions  of  ch.  31  of  the  Code- 
(p.  672). 

2.  Saue — Tax  Deed  Hot  Invalidated  Jot  Failure  of  Auettor  to 

Return  Land  Booki  at  Proper  Time  or  of  Clerk  to  Correct 
Addition*,  Proof  and  Recapitulationi  Thereon. 
A  tax  deed  made  by  the  clerk  of  the  county  court  to  a  pur- 
chaser at  a  sale  tor  delinquent  taxes  wdll  not  he  set  aside  for 
the  reason  that  the  assesBor  did  not  return  his  land  book  show- 
ing such  assessment  to  the  clerk  of  the  county  court  on  or 
before  the  ZOth  of  July  of  the  year  for  which  said  aasessmeot 
was  made,  as  provided  by  t  118  of  ch.  29  of  the  Code,  or  be- 
cause the  clerk  of  the  county  court  did  not  correct  the  ad- 
ditions, proofs  and  recapitulations  In  aald  land  book,  aa  pro- 
vided by  I  116  of  ch.  2ft  of  the  Code,  It  not  appearing  that  the 
owner  waa  In  any  wise  prejudiced  or  misled  thereby,  (p.  S74). 

3.  Same— Zn^ierlinent  Matter  t»  Delinguent  List  loill  Not  Ren- 

der it  Invalid. 

A  list  of  lands  detinquent  for  the  nonpayment  of  taxes 
thereon  le  not  rendered  invalid  because  of  the  inclusion  there- 
in of  Impertinent  matter  at  the  end  thereof,  such  as  a  list 
of  lands  improperlr  entered  upon  the  land  book,  or  unnec- 
essary matter,  such  as  a  summary  by  dlstrieta  of  the  amount 
of  taxes  delinquent,  to  which  Is  appended  the  sffldavlt  of  the 
sheriff  required  by  statute  to  be  made  to  the  delinquent  list, 
and  the  order  of  the  county  court  allowing  said  deldnquent 
list.  The  inclusion  of  such  Impertinent  and  unnecessary  mat- 
ter is  surplusage,  (p.  675). 
i.    Sake — Dixihqueiit  List — Order  of  Court  Allowing  and  Certi- 

lloate  of  Clerk  Admitting  it  to  Record  Sufficient  to  IdenUf$ 

Same  as  Liit  Acted  Upon  by  Court. 

The  order  of  the  county  court  attached  to  a  list  of  landi 
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returned  dellDqaent  tor  taxes,  reciting  that  the  toregoing  Hat 
is  fonnd  to  be  correct  and  la  allowed,  and  the  certlflcate  of 
the  clerk  admitting  aald  Hat,  together  with  aald  order,  to  rec- 
ord In  the  drilnquent  land  hooka  ot  aaM  CountT,  sufflclentljr 
Identifies  the  same  as  the  list  acted  upon  by  the  county  court, 
(p.  $76). 

B.    Pleadiho — Bill  to  BatUfs  Tax  Deed^Buffldencv  of. 

An  allegation  in  a  bill  to  aet  aotde  a  tax  deed  that  one  ot 
the  requlBltee  to  the  validltr  ot  auch  a  deed  has  not  been 
compiled  with,  heoause  done  In  a  manner  which  it  Is  contended 
la  not  authorized  by  law,  depends  tor  its  ettecUveneaa  upon  the 
pleader's  construction  ot  the  law  being  correct,  and  will  tail 
should  it  turn  out  that  auch  interpretation  fa  not  the  correct 
one.     {p.  676). 

6.  Taxation— Tax  Deed — Failure  of  Clerk  to  Afflx  Seal  May  6e 

Cured  by  Be-execution  of  Deed  vHtMn  Time.  viMch  ClerU 
May  Make  a  Deed  for  Land  Purchased  at  Tax  Bale. 
Where  a  purchaser  at  a  tax  sale,  after  the  expiration  ot 
the  time  allowed  to  redeem,  gives  the  notice  required  by  law 
that  be  will  demand  a  deed,  and  has  the  county  sarreyor  file 
the  report  required,  and  the  clerk  ot  the  county  court  exe- 
cutes a  deed  attempting  to  convey  the  land  so  purchased  at 
the  tax  sale,  but  omits  to  affix  his  seal  thereto,  the  aald  pur- 
chaser, upon  discovering  tbte  failure,  maiy  have  the  execution 
ot  the  deed  completed  by  having  the  clerk  affix  his  seal,  and 
the  said  deed  reacknowledged  and  readmitted  to  record,  with- 
out giving  a  new  notice,  or  having  another  report  made  by 
the  county  surveyor,  provided  auch  reexecution  ot  the  deed 
la  within  the  time  within  which  the  law  pennita  the  clerk  to 
make  a  deed  for  land  purchased  at  a  tax  sale.     (p.  678). 

7.  Same — Report  of  County  Surveyor  of  Land  Pwchated  at  Tax 

Sale  Time  Within  Which  Same  iSay  lie  Filed. 

The  report  ot  the  county  surveyor  ot  a  tract  ot  land  pur- 
chased at  a  tax  sale  filed  after  three  months  from  the  expi- 
ration ot  one  year  from  the  tax  sale,  and  before  the  ezplrar 
tion  ot  two  years  therefrom,  is  within  the  time  provided  by 
the  statute,     (p.  879). 

8.  Same — Tax  Sale— PwrchoiCr  of  Entire  Oil  and  Oaa  Interest 

Entitled  to  Deed  Without  Burvey  Upon  Burveyor'g  Report. 

Where  at  a  tax  sale  a  purchase  Is  made  of  the  entire  inter- 
est ot  the  owner  in  a  tract  ot  oil  and  gas,  the  purcbasw  fs 
not  required  to  have  a  aurrey  made  thereof  before  procuring 
80  W.  VBi 
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a  deed,  but  may  h&Te  such  deed  upon  the  preeentatton  of  a 
surveyor'B  report,  as  provided  by  |  IS  ol  ch.  31  of  the  Code, 
(p.  678). 

9.  Same— Tai  Deed — Not  Invalidated  for  Failure  of  Sheriff  to 
State  in  Receipt  Amount  of  Taxes  Delinquent. 
The  failure  of  the  aherltt  to  state.  In  the  receipt  given 
by  him  to  the  purchaser  at  a  tax  eale,  the  amount  of  taxes  de- 
lloquent  upon  a  tract  of  land  sold  by  him,  will  not  Invalidate 
a  tax  deed  made  pursuant  to  sucb  purchase.  Such  an  omis- 
Bion  is  cured  by  the  provisions  of  |  25  of  cb.  31  of  the  Code, 
(p.  6S0). 
(Lively,  Judob,  absent.) 

Appeal  from  Circuit  Court,  Kanawha  County. 
Suit  by  J.  F.  Woodyard  against  F.  C.  Kuhn.    Decree  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

•  Thomas  Coleman,  for  appellant. 
P.  U.  Murphy  and  Chas,  J.  Hogg,  for  appellee. 

RiTZ,  President: 

The  plaintiff  by  this  appeal  seeks  reversal  of  a  decree  of 
the  circuit  court  of  Kanawha  county  sustaining  a  demurrer 
to  and  dismissing  his  hill  hrought  to  set  aside  a  tax  deed. 

It  appears  that  in  the  year  1915  the  plaintiff  was  the  owner 
of  the  oil  and  gas  under  a  tract  of  153-1/3  acres  of  land  situ- 
ate in  said  county  of  Kanawha,  and  that  the  same  was  as- 
sessed to  him  upon  the  land  books  separately  from  the  sur- 
face and  other  interests  in  the  land.  The  taxes  thereon  were 
not  paid  for  that  year,  and  the  sheriff  returned  the  same  de- 
linquent therefor,  and  in  December,  1917,  said  taxes  still 
remaining  unpaid,  the  same  was  sold  by  the  sheriff,  and  pur- 
chased by  the  defendant  F.  C.  Kuhn.  The  plaintiff  did  not 
redeem  said  land  from  the  delinquency  within  the  time  re- 
quired by  law,  and  after  the  expiration  of  )>uch  time  a  deed 
was  made  to  the  defendant  by  the  clerk  of  the  county  court 
conveying  said  oil  and  gas  interests,  and  this  suit  is  brought 
for  the  purpose  of  settii^  aside  that  deed. 

Many  grounds  are  set  up  iu  the  bill  which  it  is  alleged 

make  the  deed  invalid,  and  require  that  the  same  should  be 

set  aside,  and  the  plaintiff  allowed  to  redeem  his  land  from 

the  delinquency  for  which  it  was  sold.    The  first  of  such 
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ffrounrls.  and  the  one  upon  which  principal  reliance  is  had, 
is  that  there  is  no  law  in  operation  in  the  State  of  West  Vir- 
ginia authorizing  the  sale  of  an  oil  and  gas  interest  by  the 
sheriff  for  the  non-payment  of  taxes,  the  contention  being 
that  such  sales  are  limited  by  law  to  lots  or  tracts  of  land 
returned  delinquent  for  the  non-payment  of  the  taxes  there- 
on, and  that  the  oil  and  gas  under  a  tract  of  land  are  not 
included  within  this  authorization,  wherefore  some  other 
means  must  be  resorted  to  to  colleet  the  taxes  in  case  the 
same  are  not  paid  by  the  owner  of  such  interest.  The  pro- 
vision of  law  in  regard  to  the  sale  of  lands  delinquent  for 
non-payment  of  taxes  is  contained  in  §  6  of  eh.  31  of  the 
Code,  and  it  is  true,  as  argued  by  the  plaintiff,  that  it  does 
direct  or  authorize  the  sale  of  "tracts  or  lots  of  land"  re- 
turned delinquent  for  the  non-payment  of  taxes.  The  plain- 
tiff argues  that  formerly  the  owner  of  the  oil  and  gas  in  a 
tract  of  laud  could  not  have  the  same  assessed  separately 
to  himself;  that  nothing  less  than  the  whole  estate  in  the 
land  could  be  entered  upon  the  land  boobs ;  that  when  this 
was  changed  by  statute  so  as  to  permit  the  assessment  of  the 
mineral  interests,  or  other  interests,  separately,  there  was  no 
change  in  the  statute  authorizing  the  sale  of  lands  returned 
delinquent  for  the  non-payment  of  taxes  as.sessed  against 
them,  and  because  there  was  Jio  change  in  this  regard,  it  is 
argued  that  it  was  not  intended  that  these  mineral  inter- 
ests, when  assessed  separately,  should  be  sold  by  the  sheriff 
in  satisfaction  of  the  taxes  delinquent  against  the  same.  We 
do  not  think  there  is  any  merit  in  this  contention.  The 
word  "land"  used  in  the  section  referred  to  means  real 
estate,  and  when  the  legislature  authorized  the  sale  by  the 
sheriff  of  all  lots  and  tracts  of  land  delinquent  for  the  non- 
payment of  taxes  it  was  the  equivalent  of  saying  all  lots  or 
tracts  of  real  estate  upon  which  the  taxes  had  not  been  paid. 
The  owner  of  the  oil  and  gas  in  a  tract  of  land,  or  the  coal  in 
a  tract  of  land,  or  the  timber  upon  a  tract  of  land,  is  as 
much  the  owner  of  a  tract  of  real  estate  as  the  owner  of  the 
surface.  Our  tax  la'n-s  authorize  the  division  of  the  land 
horizontally  as  well  as  vertically,  and  when  it  is  so  divided 
the  owner  of  each  of  the  divisions  is  none  the  less  the  owner 
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of  a  tract  of  land  because  he  does  not  own  all  of  the  inter- 
ests therein.  The  fact  that  the  legislature  did  not  change 
the  law  providing  for  the  sale  of  lands  for  delinquent  taxea 
at  the  time  it  authorized  the  aseesBment  of  mineral  interests 
separate  from  the  surface  does  not  necessarily  mean  that 
such  mineral  interests  should  not  be  sold  in  the  same  manner 
as  any  other  interest.  The  law  providii^  for  the  sale  of 
lands  for  delinquent  taxes  did  not  need  any  amendment  in 
order  to  furnish  authority  for  the  sale  of  any  interest  in 
real  estate  which  an  owner  thereof  could  enter  upon  the 
land  books  and  have  assessed  with  taxes. 

The  second  and  third  grounds  alleged  against  the  tax  deed 
may  be  treated  together.  It  is  *asserted  that  the  elerk  of 
the  county  court  did  not  correct  the  land  book  deposited  by 
the  assessor  in  his  ofBce  for  the  year  1915  as  required  by  § 
116  of  ch.  29  of  the  Code,  nor  did  said  clerk  correct  the  ad- 
ditions, proofs  and  recapitulations  therein  as  required  by 
said  section ;  and  further  that  no  copy  of  the  land  book  was 
filed  by  the  assessor  in  the  office  of  the  clerk  of  the  county 
court  on  or  before  the  20th  of  July,  1915,  as  required  by  § 
118  of  said  ch.  29,  for  either,  or  both,  of  which  reasons  said 
assessment  does  not  furnish  the  basis  for  a  valid  tax  deed. 
Section  25  of  ch.  31  of  the  Code  provides  that  the  title  of 
the  former  owner  will  vest  in  the  purchaser  at  a  tax  sale, 
notwithstanding  any  irregularity  in  the  proceedings,  unless 
such  irregularity  appear  on  the  face  thereof,  and  be  such,  as 
materially  to  prejudice  and  mislead  the  owner  of  the  real 
estate.  While  it  may  be  said  that  these  facts  appear  from 
the  record,  there  is  nothing  to  indicate  that  the  owner  would 
have  been  prejudiced  or  misled  in  any  way  thereby.  Ad- 
mittedly the  estate  owned  by  him  was  subject  to  taxation, 
and  he  does  not  question  the  propriety  of  the  assessment 
made  against  it  by  the  assessor.  How  then  can  it  be  said 
that  he  was  prejudiced  or  misled  by  the  failure  of  the  as- 
sessor to  return  the  land  book  within  the  time  provided  by 
the  statute,  or  the  failure  of  the  clerk  of  the  county  court 
to  cheek  it  over  and  correct  it  for  errors  found,  when  it  is 
not  even  suggested  that  there  is  any  error  so  far  as  this 
asseHiiiuent  is  concerned?     In  Male  v,  Moore,  70  W,  Va,  448 
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it  was  held  that  an  assessment  in  a  wrong  name,  in  order  to 
invalidate  a  tax  deed  made  pursuant  to  a  sale  thereunder, 
must  be  so  erroneous  as  to  mislead  the  party  "whose  duty  it 
was  to  pay  the  taxes.  A  similar  holding  was  made  in  HamU 
V.  Glover,  74  W.  Va.  152 ;  and  in  Began  v.  Piggoii,  60  W, 
Va.  541,  it  was  held  that  the  fact  that  a  city  collector  made 
his  return  of  delinquent  real  estate  a  year  after  the  date 
fixed  by  law  therefor  would  not  invalidate  a  tax  deed ;  and 
in  Whitlock  v.  Hawkins,  105  Va.  243,  it  was  held  that  the 
failure  of  the  assessor  to  return  his  assessments  until  after 
the  time  fixed  by  law  therefor  does  not  invalidate  the  same; 
and  in  Bridgewater  Mfg.  Co.  v.  Funkkaiiser,  115  Va.  476, 
it  was  held  that  an  assessment  would  not  be  invalidated  be- 
cause of  errors,  omissions  or  irregularities  that  do  not  preju- 
dice the  rights  of  the  taxpayer.  It  is  insisted  by  the  defend- 
ant that  the  assessor  is  not  required  to  return  his  land  boob 
to  the  county  clerk  before  the  20th  of  July,  for  the  reason 
that  since  the  creation  of  boards  of  review  and  equalization 
such  book  must  be  returned  to  such  boards,  and  by  them 
reviewed  and  examined.  This  contention  may  be  correct, 
but  we  consider  it  unnecessary  to  discuss  the  same  in  this 
ease,  for  the  reason  that  even  though  the  law  does  provide 
for  the  assessor  returning  his  assessments  to  the  county 
clerk,  as  contended  for  by  the  plaintiff,  still  the  failures 
pointed  out  in  that  regard  are  not  of  that  character  which 
render  the  aa.sessment  invalid. 

It  is  next  asserted  that  the  tax  deed  is  invalid  for  the 
reason  that  it  does  not  appear  from  the  record  in  the  county 
clerk's  ofBce  that  the  delinquent  list  was  ever  allowed  by 
the  county  court,  or  that  the  county  court  ever  directed  the 
clerk  to  certify  the  same  to  the  auditor,  or  that  the  clerk 
did  in  fact  ever  certify  the  same  to  the  auditor;  and  fur- 
ther, that  the  said  tax  deed  is  invalid  because  there  is  no 
affidavit  of  the  sheriff  appended  to  the  said  delinquent  list, 
as  required  by  law.  As  a  basis  for  these  contentions,  it  is 
asserted  that  the  delinquent  list  recorded  in  the  county 
clerk's  office  shows  the  lands  delinquent  for  the  nonpayment 
of  taxes  covering  several  pages  of  the  delinquent  record 
book,  following  which  is  a  list  of  lands  improperly  entered 
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upon  the  land  booki«,  followed  by  a  summary  or  recapitula- 
tion by  districts,  showing  the  amount  of  delinquent  taxes 
for  each  district,  and  then  to  this  is  attached  the  sheriff's 
affidavit  required  by  law  to  be  made  to  the  list  of  delinqupnt 
lands,  and  the  order  of  the  county  court  approving  said  de- 
linquent list.  It  is  asserted  that  because  the  affidavit  in  the 
form  provided  to  be  made  to  the  delinquent  list,  and  the 
order  of  the  county  court  allowinp  the  delinquent  list,  fol- 
low the  summary  aforesaid  and  the  list  of  lands  improperly 
entered  upon  the  land  books,  instead  of  immediately  fol- 
lowinfT  the  list  of  delinquent  lands,  that  it  cannot  be  read 
as  referring:  to  the  list  of  delinquent  lands.  The  affidavit 
itself  shows  that  it  is  made  to  a  list  of  lands  delinquent  for 
the  nonpayment  of  taxes,  and  the  order  of  the  county  court 
refers  to  a  like  list.  The  fact  that  this  delinquent  list  may 
include  impertinent  matter,  such  as  the  list  of  lands  im- 
properly entered  upon  the  land  books,  or  unnecessary  mat- 
ter, such  as  the  summary  above  referred  to,  cannot  invali- 
date the  same.  These  matters  are  simply  surplusafre,  and 
may  be  treated  as  if  they  had  not  been  included  in  the  list 
at  all.  A  delinquent  list  very  similar  in  character  to  the 
one  involved  here  was  involved  in  the  case  of  Matheneii  v. 
White.  88  W.  Va.  270,  106  S.  E.  651,  where  we  held  that 
the  inclusion  of  such  matter  in  the  delinquent  list  did  not 
affect  its  validity. 

It  is  also  contended  that  the  tax  deed  is  invalid  because 
the  certificate  appended  to  the  list  recorded  in  the  delin- 
quent land  book  does  not  show  that  it  was  the  same  list  that 
was  presented  to  the  couitty  court  and  allowed  by  it.  There 
is  no  merit  in  this  contention.  The  list  itself  purports  to  be 
a  list  of  land  returned  delinquent  for  the  nonpayment  of 
taxes  thereon,  and  the  sheritf  makes  the  affidavit  thereto 
as  required  by  law.  The  county  court's  order  shows  that 
such  a  list  was  presented  to  it.  This  sufficiently  indicates 
that  the  list  recorded  in  the  book  is  the  list  passed  upon  by 
the  county  court.  The  county  court's  order  is  appended  to 
the  list  actually  recorded,  and  shows  that  it  was  presented  to 
it  and  allowed,  and  the  clerk's  certificate  shows  that  the  fore- 
going list,  which  necessarily  refers  to  the  list  to  which  the 
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county  court 's  order  is  appended,  was  presented  and  record- 
ed in  his  office  as  required  by  law.  This  list  is  identified  in 
the  way  sueh  lists  are  usually  identified.  Of  course  the 
county  court  could  have  in  its  order  shown  that  the  list  was 
composed  of  so  many  pajres  marked  in  a  certain  way,  and 
that  would  have  identified  it  more  definitely,  and  the  clerk's 
order  reeordiuK  the  same  might  have  done  likewise,  but  there 
was  no  necessity  for  doing  this  when  the  means  of  identifi- 
cation actually  u.sed  are  entirely  sufficient  for  the  purpose, 
as  is  the  case  here. 

It  is  next  insisted  that  no  notice  of  .sale  was  ever  given 
by  the  sheriflf,  and  this  is  based  upon  the  fact  that  this  oil 
and  gas  interest  was  advertised  to  be  sold  under  the  heading 
of  "tracts  or  lots  of  land."  What  we  have  heretofore  said 
sufficiently  disposes  of  this  contention. 

It  is  next  alleged  upon  information  and  belief  that  no  sale 
of  the  said  oil  and  gas  interest,  or  of  any  interest  whatever, 
located  in  the  said  county  of  Kanawha,  was  ever  made  by  the 
sheriff  of  said  county  for  the  delinquent  ta.xes  thereon  for 
the  year  1915,  and  that  no  return  of  sales  of  such  lands  with 
the  certificate  of  oath  required  by  law  was  made  by  such 
sheriff,  and  that  no  affidavit  whatsover  was  made  to  the  list 
of  lands  purported  to  have  been  sold  in  said  county  for  the 
nonpayment  of  taxes  for  said  year  1915,  for  which  reasons 
it  is  contended  the  clerk  was  without  authority  to  make  the 
tax  deed  complained  of.  It  is  a  little  diflfieult  to  undei-stand 
this  allegation  of  the  bill.  It  is  asserted  therein  that  no 
sales  were  made  by  said  sheriff,  and  to  support  this  allega- 
tion an  affidavit  is  exhibited  which  it  is  said  is  attached  to 
a  purported  list  of  sales.  The  list  itself  is  not  exhibited  with 
the  bill,  so  that  we  are  not  informed  as  to  what  it  shows,  but 
the  affidavit  made  to  the  list  which  is  exhibited  with  the  bill 
is  in  the  form  required  by  law,  and  states  that  it  contains 
a  true  account  of  all  real  estate  within  the  county  which 
had  been  sold  to  individuals,  together  with  the  names  of  the 
purchasers  who  purchased  the  same ;  and  further,  the  sheriff 
swears  that  he  was  not  interested  at  said  time,  or  at  any 
time,  directly  or  indirectly,  in  the  purchase  of  said  real 
estate.     It  is  averred  that  this  affidavit  is  attached  to  what 
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purports  to  be  a  list  of  sales  made  by  the  sheriff.  Wherein 
the  list  is  insufileient,  or  the  affidavit  is  insufficient,  is  not 
pointed  out,  and  we  can  see  no  basis  for  this  allegation,  un- 
less it  be  the  contention  of  the  plaintiff  that  an  oil  and  gas 
interest  is  not  properly  the  subject  of  sale  by  the  sheriff  for 
delinquent  taxes,  which  contention  we  have  heretofore  dis- 
posed of. 

It  appears  in  this  case  that  after  the  defendant  gave  no- 
tice that  be  would  demand  a  deed  for  the  oil  and  gas  interest 
purchased  by  him,  he  had  the  county  surveyor  make  a  re- 
port of  the  tract  of  oil  and  gas  belonging  to  the  plaintiff 
which  he  had  purchased  at  the  tax  sale,  and  that  pursuant 
to  this  notice,  and  this  report,  the  clerk  attempted  to  make 
a  deed  conveying  the  same  to  the  defendant,  but  by  inad- 
vertence failed  to  afRx  a  seal  thereto.  This  purported  deed 
without  the  seal  was  duly  recorded.  A  short  time  there- 
after the  defendant,  discovering  that  there  was  no  seal  af- 
fixed to  the  purported  deed,  had  the  clerk  afBx  a  seal  to  his 
signature,  reacknowledge  the  deed,  and  had  it  again  recorded. 
It  is  contended  that  the  first  deed  without  the  clerk's  seal 
was  void,  and  that  what  is  called  the  second  deed  was  made 
by  the  clerk  without  any  notice  having  been  given  as  re- 
quired by  law,  and  without  any  report  of  the  county  sur- 
veyor as  the  law  provides,  and  that  it  does  not  show  upon 
its  face  that  it  is  a  deed  of  correction.  It  sufficiently  appears 
from  what  we  have  said  that  there  was  really  but  one  deed 
executed.  When  the  deed  was  first  delivered  by  the  clerk 
it  was  improperly  executed  in  that  he  had  omitted  to  affix 
his  seal  thereto.  The  execution  of  the  deed  was  thereafter 
completed  by  the  clerk  affixing  his  seal  after  bis  signature 
and  reacknowledging  the  deed.  There  are  not  two  deeds. 
If  the  deed  as  first  executed  was  good  without  the  seal  of 
the  clerk,  then  it  was  sufficient  to  vest  the  title  of  the  plain- 
tiff in  the  defendant.  If  the  paper  as  executed  by  the  clerk 
was  void,  as  the  plaintiff  contends,  and  as  the  defendant 
tacitly  admite,  for  lack  of  a  seal,  then  it  was  not  a  deed, 
and  it  was  the  duty  of  the  clerk  to  complete  its  execution 
so  as  to  make  it  conform  to  the  requirements  of  the  law. 
There  was  no  necessity  for  giving  another  notice  or  for  hav- 
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ing  another  report  made  by  tbe  surveyor  before  thus  com- 
pleting the  paper. 

Tt  is  also  insisted  that  the  tax  deed  is  void  because  the 
defendant  did  not  file,  or  cause  to  be  filed,  with  the  elerk  of 
the  county  court  of  Kanawha  county,  a  survey  or  report  re- 
quired by  law  within  the  time  required  by  the  statute.  It 
appears  that  this  sale  was  made  on  the  3d  day  of  December, 
1917,  and  the  report  of  the  surveyor  was  filed  with  the  elerk 
of  the  county  court  on  the  18th  of  March,  1919.  The  stat- 
ute, §  19  of  ch.  31,  provides:  "But  before  such  purchaser, 
his.  heir,  devisee  or  assignee  shall  be  entitled  to  such  deed 
he  shall,  within  three  months,  after  the  expiration  of  the 
said  one  year  from  the  day  of  sale  and  between  that  day  and 
two  years  after  the  day  of  sale  by  the  sheriff,  file,  or  cause 
to  be  filed  with  the  clerk  of  the  county  court  of  the  county 
in  which  the  real  estate  was  sold,  or  lies,  the  survey  or  re- 
port mentioned  in  the  seventeenth  and  eighteenth  sections 
of  this  chapter."  This  langaage,  it  is  true,  is  a  little  con- 
fusing, but  it  is  clear  that  the  meaning  is  that  the  report 
shall  be  filed  at  any  time  after  three  months  from  the  expira- 
tion of  one  year  from  the  day  of  sale  and  before  two  years 
from  said  day.  In  other  words,  the  filing  of  the  report  must 
be  made  before  the  expiration  of  two  years  from  the  day  of 
sale.  Tbe  record  here  shows  that  the  report  Was  Sled  imme- 
diately upon  the  expiration  of  the  three  months'  period 
provided  for  in  the  statute,  and  before  the  expiration  of  two 
years  from  tbe  day  of  sale,  so  that  there  is  nothing  in  this 
contention. 

It  is  also  contended  that  the  deed  is  void  and  should  be 
set  aside  for  the  reason  that  no  survey  was  made,  but  only 
a  report  made  by  the  surveyor.  Section  18  of  ch.  31  does 
not  require  a  survey  to  be  made  where  the  tax  purchase  ia 
of  the  whole  of  the  tract  of  land  sold,  as  was  the  case  here. 

It  is  also  objected  to  the  validity  of  the  deed  that  the  same 
purports  to  convey  the  whole  of  the  estate  in  the  tract  of 
land  described  instead  of  simply  the  oil  and  gas.  The  deed 
is  not  subject  to  this  criticism,  even  if  that  would  be  effec- 
tive to  render  it  invalid.  The  deed  recites  that  the  defendant 
became  the  purchaser  of  the  oil  and  gas  in  that  certain  tract 
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of  land  which  is  described  in  the  deed,  and  the  deed  then 
conveys  to  him  the  real  estate  so  purchased.  From  this  it 
clearly  appears  that  the  real  estate  purchased  was  the  oil 
and  gas  in  the  tract  of  land,  and  the  conveyance  is  of  just 
what  was  purchased. 

It  is  further  insisted  that  the  deed  is  void  because  it  ap- 
pears that  there  were  no  taxes  delinquent  upon  this  oil  and 
gas  interest,  and  this.  It  is  said,  is  shown  by  the  fact  that 
the  certificate  given  by  the  sheriff  to  the  purchsKer  at  the 
sale  does  not  set  out  the  amount  of  the  taxes  for  each  sep- 
arate purpose  due  and  unpaid,  but  simply  gives  the  total 
as  $ir).4f5.  This  can  make  uo  difference,  inasmuch  as  the 
failure  to  give  this  receipt  to  the  purchaser  would  not  affect 
the  validity  of  the  sale.  Any  defect  in  this,  or  any  failure 
in  this  regard,  would  be  clearly  cured  by  the  provisions  of 
g  25  of  ch.  31  of  the  Code. 

We  liave  carefully  gone  over  all  of  the  objections  raised 
by  the  plaintiff  to  the  validity  of  this  tax  deed,  and  we  are 
of  the  opinion  that  none  of  them  are  of  such  character  as 
to  render  it  invalid,  and  that  the  court  below  properly  sus- 
tained the  demurrer  to  the  bill.  The  decree  complained  of 
is  therefore  affirmed. 

Affirmed. 


CHARLESTON. 

State  v.  A.  I.  Auev  et  als. 

Submitted  October  18,   1921.     Decided  November  29.   1921. 

Actions— fiuii  by  State  to  Sell  for  Benefit  of  School  Fund  Land  Pur- 
chased  at  Delinquent    Tax  Sale  Properly  Dismissed  tohe* 
Party  Assessed  with  Land  Had  Conveyed  Same  away  Prior 
to  Assessment  and  Transfer  Had  Been  Made  on  Land  Book*. 
A  suit  brougbt  by  the  State  under  the  provlalone  of  chap- 
ter 105  of  the  Code  to  sell,  lor  the  benellt  of  the  school  fuml. 
a  tract  of  land  purchased  by  the  State  at  a  sale  made  by  the 
eherltf   for    taxes   delinquent   thereon,    la    properly   dlanrlaaed 
when  It  appears  that  the  party  In  whose  name  the  said  land 
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.  wjtti  the  taxes  tor  which  the  delinqueat  sale 
was  made  had,  betore  such  asaeaHment,  con»eyed  away  the 
whole  ot  said  land  to  other  parties,  to  whom  It  was  regularly 
transferred  upon  the  land  books. 

(LcvKi.y,  JrnOB.  absent.) 

Appeal  from  Circuit  Court.  Nicholas  County. 
Suit  by  the  State  ajrainst  A.  I.  Amey  and  others.    Decree 
for  plaintiff,  anil  defendant,  0.  C,  Lewis,  appeals. 

Affirmed. 

W.  C.  Reddif,  Q.  G.  Duff  and  W.  E.  R.  Byrne,  for  appel- 
lant. 

Alderson  d-  BrfckenrUi<je,  tor  appellees. 

ElTZ,  PrISIDENT: 

This  is  a  suit  instituted  by  the  State  of  West  Virginia  to 
subject  to  sale,  for  the  benefit  of  the  school  fund,  certain 
tracts  or  parcels  of  land  which  it  is  alleged  in  the  bill  were 
sold  by  the  sheriit  of  Nicholas  county  for  the  taxes  delinquent 
thereon,  purchased  by  the  State,  and  ndt  redeemed  within 
the  time  provided  by  law. 

Only  one  of  these  tracts  is  involved  upon  this  appeal,  and 
it  is  a  tract  alletred  to  contain  92.3  acres  situate  on  Little 
Creek,  in  Hamilton  District,  in  .said  county.  The  allecration 
of  the  bill  is  that  this  tract  was  returned  delinquent  for  the 
taxes  assessed  against  the  same  in  the  name  of  Charlotte 
SJhaver,  the  former  owner,  for  the  year  1909,  and  sold  by 
the  sheriff  in  December,  1911,  to  satisfy  said  delinquency, 
at  which  .sale  the  State  became  the  purchaser;  that  the  same 
was  not  redeemed  within  the  time  provided  by  law,  and  is 
now  subject  to  be  sold  for  the  benefit  of  the  school  fund. 
The  appellant  0.  C.  Lewis  filed  his  petition  asking  to  re- 
deem this  tract  of  land.  He  averred  that  the  same  is  a  part 
of  an  825-acre  tract  patented  to  A.  H.  McCoy  in  1842 ;  that 
out  of  this  825-acre  tract  the  said  McCoy,  on  the  29th  of 
March,  1856,  conveyed  a  boundary  of  600  acres  to  Wm.  H. 
McCoy ;  that  on  the  12th  of  November,  1866,  the  said  Wm.  H. 
McCoy  reconveyed  said  tract  of  600  acres  to  the  said  A.  H. 
McCoy ;  that  prior  to  making  said  last  mentioned  conveyance 
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said  Wm.  H.  McCoy  had  sold  the  said  tract  of  600  acres — 
300  acres  thereof  to  Mariah  Shaver,  wife  of  James  B.  Shaver, 
and  the  remaining  300  acres  to  James  E.  Shaver,  and  that  in 
accordance  with  said  sales  said  A.  H.  McCoy  conveyed  300 
acres  of  said  tract  to  the  said  Mariah  Shaver,  and  the  other 
300  acres  thereof  to  Jam^  E.  Shaver;  that  the  said  Mariah 
Shaver  entered  into  the  possession  of  said  300-acre  tract  so 
conveyed  to  her  and  lived  thereon,  and  cleared  and  culti- 
vated a  part  thereof;  that  on  the  8th  of  September,  1884, 
said  Mariah  Shaver  couv^ed  the  said  300-acre  tract  to  Char- 
lotte Shaver,  wife  of  her  son,  John  A.  Shaver ;  that  the  said 
Charlotte  Shaver,  on  the  24th  of  March,  1891,  conveyed  100 
acres  of  said  300-acre  tract  to  L.  W.  Herold  by  metes  and 
boands;  that  in  December,  1905,  a  snrvey  was  made  of  the 
residue  of  said  tract  of  land,  and  it  was  found  to  contain 
276.9  acres,  which  was  assessed  to  the  said  Charlotte  Shaver 
for  the  years  1906  and  1907;  that  on  the  22nd  of  March, 
1906,  said  Charlotte  Shaver  conveyed  to  the  EUcins  Lumber 
Company  a  tract  supposed  to  contain  184.6  acres,  which 
left  a  residue  of  92.3  acres  which  was  charged  to  the  said 
Charlotte  Shaver  upon  the  land  books  of  said  county  for 
the  years  1908  and  1909,  and  returned  delinquent  for  the 
nonpayment  of  taxes  charged  against  the  same  for  the  year 
1909,  and  at  a  sale  thereof  for  such  delinquency  purchased 
by  the  State  as  aforesaid ;  that  the  said  Charlotte  Shaver, 
having  departed  this  life,  the  petitioner  0.  C.  Lewis,  on  the 
9th  of  August,  1915,  procured  a  deed  from  her  husband  and 
heirs-at-law  conveying  to  him  the  said  92.3  acres  of  land; 
that  on  the  1st  of  April,  1912,  petitioner  also  secured  a  deed 
from  Wm.  H.  McCoy,  sole  devisee  of  Andrew  H.  McCoy, 
conveying  any  interest  he  might  have  in  the  tract  of  600  acres 
of  land. 

Edith  S.  Ahbe,  and  others,  filed  a  petition  and  answer  in 
said  cause  alleging  that  the  tract  of  92.3  acres  as  claimed  by 
the  petitioner  Lewis  forms  an  interlock  with  the  lands  owned 
by  them ;  that  the  said  Charlotte  Shaver  in  her  lifetime  con- 
veyed away  to  L.  W.  Herold  and  the  Elkins  Lumber  Com- 
pany all  of  the  lands  owned  by  her,  for  which  reason  there 
was  no  land  properly  assessed  to  her  for  the  year  1909,  and 
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the  sale  and  purchase  by  the  State  was  ineffective  to  pass 
any  title;  that  the  said  petitioner  0.  C.  Lewis  has  located 
the  said  92.3  acres  so  as  to  form  an  interlock  with  their 
land ;  and  that  even  if  such  location  is  correct,  and  the  said 
Shaver  sale  was  effective  to  pass  title  to  the  State,  the  same 
was  transferred  to  them  under  the  provisions  of  the  Con- 
stitution of  this  State. 

Much  evidence  was  taken  in  this  case  presenting  the  vari- 
ous phases  of  it.  It  is  unnecessary,  however,  for  its  correct 
determination  to  consider  very  much  thereof.  It  will  he 
borne  in  mind  that  this  proceeding:  is  to  subject  to  sale  a 
tract  of  92.3  acres,  to  which  the  State  alleges  it  procured  the 
title  by  virtue  of  a  return  of  the  same  delinquent  for  non- 
payment of  taxes  thereon  by  Charlotte  Shaver,  and  a  sale 
thereof  and  purchase  by  it  for  such  delinquency.  The  300- 
acre  tract  of  land  acquired  by  Mariah  Shaver  is  described 
in  the  deed  to  her  by  metes  and  bonnda,  and  in  her  deed  to 
Charlotte  Shaver  simply  by  reference  to  the  former  deed. 
The  100  acres  conveyed  away  by  Charlotte  Shaver  to  L.  W. 
Herold,  above  referred  to,  is  also  described  by  metes  and 
bounds,  as  is  also  the  tract  conveyed  by  her  to  the  Elkins 
Lumber  Company^  Both  of  these  conveyances  were  prior  to 
the  year  1909,  for  which  the  tract  of  92.3  acres  was  returned 
delinqnent.  The  testimony  of  surveyors  is  taken  which 
shows  that  the  two  tracts  of  land  conveyed  away  by  Char- 
lotte Shaver — the  100  acres  to  L.  W.  Herold,  and  the  tract 
to  the  Elkins  Lumber  Company — cover  exactly  the  same 
land  which  was  conveyed  to  Mariah  Shaver  by  A.  H.  McCoy, 
and  by  Mariah  Shaver  to  the  said  Charlotte  Shaver,  so  that 
upon  the  execution  and  delivery  of  these  deeds  no  part  of 
the  300  acres  remained  to  the  said  Charlotte  Shaver.  Not 
only  does  the  testimony  of  the  surveyors  show  clearly  that 
these  two  deeds  cover  the  same  land  conveyed  to  Charlotte 
Shaver,  and  all  of  it,  but  a  comparison  of  the  descriptiouB 
in  the  two  deeds  with  the  description  in  the  original  deed 
makes  this  fact  perfectly  manifest  to  anyone.  Now  the  pe- 
titioner 0.  C.  Lewis  locates  the  boundary  of  this  300  acres 
on  the  side  where  it  abuts  upon  the  Ahbe  land  so  as  to  make 
an  interlock  with  the  Ahhe  land,  while  the  Ahbes  make  this 
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line  of  the  :J0O  acres  correspond  with  their  line.  The  decree 
of  the  lower  court  simply  dismissed  the  bill  as  to  this  tract 
of  land,  and  the  petitioner  0.  C.  Lewis  contends  that  it 
should  have  decided  where  the  true  line  is,  and  have  found 
that  it  makes  an  interlock  with  the  lands  of  the  Ahbes.  and 
that  he  was  entitled  to  redeem  the  land  lying  within  that 
interlock  as  the  vendee  of  the  heirs  of  Charlotte  Shaver. 
This  contention  loses  si^ht  of  the  fact  that  the  bill  is  based 
upon  the  State  acquirin;;  title  to  the  land  through  Char- 
lotte Shaver.  It  cannot  be  very  material  where  the  line  sep- 
arating the  Ahbe  lands  from  the  Shaver  lands  is,  for  Char- 
lotte Shaver  owned  none  of  these  laiuls  at  the  time  of  the 
assessment  under  which  the  delinquent  sale  was  made.  If 
the  exterior  boundary  lines  of  the  300  acres  are  as  contended 
for  by  the  petitioner  Lewis,  the  deeds  from  Charlotte  Shaver 
to  Ilerold  ami  the  Elkins  Lumber  Company  conveyed  the 
same  according  to  those  metes  and  bounds;  and,  likewise, 
if  the  location  of  this  line  is  as  contended  for  by  the  Ahbes, 
then  the  said  deeds  from  the  said  Charlotte  Shaver  divested 
her  of  all  of  her  interest  therein.  If  the  description  con- 
tained in  the  deed  conveying!  the  land  to  her  is  sufficient  to 
include  the  land  contended  for  by  the  petitioner  0.  C.  Lewis, 
then  the  very  same  description  in  effect  in  a  deed  by  which 
she  conveys  tlie  land  must  be  held  to  be  effective  to  divest 
her  of  that  title,  so  that  the  State  of  West  Virginia,  by  virtue 
of  the  sheriff's  sale  for  delinquent  taxes  acquired  no  interest 
in  any  tract  of  land  for  the  very  good  reason  that  Charlotte 
Shaver,  at  the  time  of  the  assessment,  was  vested  with  no 
title  or  interest  in  any  part  of  the  300-acre  tract,  it  appear- 
ing that  she  had  conveyed  the  whole  thereof  away,  and  that 
the  same  had  been  charged  to  her  vendees  upon  the  land 
books. 

The  appellant  Lewis  contends  that  by  reason  of  his  deed 
from  Wm.  H.  McCoy,  sole  devisee  of  Andrew  H.  McCoy,  he 
acquired  some  interest  in  the  600-acre  tract.  It  is  a  little 
hard  for  us  to  conceive  how  this  deed  was  effective  to  convey 
anything  to  him.  The  allegations  of  his  own  petition  show 
that  McCoy  had  theretofore  conveyed  300  acres  of  this  600 
acres  to  Mariah  Shaver,  and  300  acres  to  J.  £.  Shaver,  and 
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the  averment  of  his  petition  is  that  these  two  tracts  include 
all  of  the  600  acres.  But  even  if  there  was  some  part  of  the 
600  acres  not  included  in  the  two  deeds  aforesaid,  this  is 
not  a  proceeding  against  the  same,  and  it  is  not  perceived 
how  licwis  could  obtain  any  relief  herein  as  to  any  of  such 
lands.  If  there  exists  such  lands,  and  the  same  are  for- 
feited, the  State  may  proceed  against  the  same,  and  when 
that  is  done  Lewis  may  come  in  and  claim  the  right  to  re- 
deem under  his  deed.  He  cannot  do  so  in  this  case,  how- 
ever, for  the  very  good  reason  that  there  is  no  proceeding 
here  to  sell  any  lands  forfeited  in  the  name  of  McCoy. 

Upon  findinfT  that  the  State  acquired  no  title  to  the  92.3 
acres,  or  any  part  thereof  under'  the  tax  sale,  the  court  be- 
low properly  dismissed  the  bill  without  undertaking  to  de- 
termine the  correct  location  of  the  line  between  the  Shaver 
land  and  the  Ahbe  land.  The  State  of  West  Virginia,  under 
the  facts  existing  here,  has  no  interest  in  that  question. 

We  find  no  error  in  the  decree  of  the  circuit  court  com- 
plained of,  and  aRirm  the  same. 

Affirmed. 


CHARLESTON. 

State  v.  Ballard  Pltmale, 

Submitted  November  15,  1921.     Decided  November  29,  1921. 

HoMi('ii>F. — Instrui'tion  as  to  Justification  of  Assault   bv  Deceased 
Upon  Accused  Held  Error  as  "Not  Supported  by  EvideiKe. 
In  a  prosecution  tor  murder,  where  the  accused  reliee  oa 
'     sell  defeuBe.   and   the   evidence   shows   that   the   deceased   was 
committing  an  aggravated  assault  upon  him  with  a.  dangerous 
and  deadly  weapon  at  the  time  the  fata]  shot  was  flred,  it  is 
error  to  instruct  the  Jury  that  such  assault  was  JuatiBed  t( 
they  believe  From  the  evidence  that  the  deceased  had  reason 
to  believe,  and  did  believe,  that  he  was  in  danger  ot  death  or 
great  bodily  harm  at  the  hands  of  the  accused,  when  the  evi- 
dence does  not  show,  or  tend  to  show,  an  assault,  either  real 
or  threatened,  upon  the  deceased  by  the  accused. 
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Error  to  Circuit  Court,  Logan  Comity. 
Ballard  Plymale  was  convicted  of  murder  in  the  seoond 
degree,  and  he  brings  error. 

Reversed  and  remanded. 

E.  L.  Hogsett,  for  plaintiff  in  error. 

E.  T.  England,  attorney  general,  and  R.  A.  Blessing,  as- 
sistant attorney  general,  for  the  State. 

LivELT,  Judge: 

Defendant  Plymale  was  convicted  of  murder  in  the  second 
degree  in  the  circuit  court  of  Logan  County  and,  on  the  27th 
day  of  October,  1919,  was  sentenced  to  confinement  in  the 
penitentiary  for  five  years;  from  which  judgment  he  prose- 
cutes this  writ  of  error. 

The  defendant  was  postmaster  at  Christian  in  the  county 
of  Logan,  was  62  years  of  age  and  weighed  from  135  to  150 
pounds.  The  deceased,  Sanford  Morgan,  owned  a  small  stock 
of  goods  at  Christian  and  there  were  some  business  transac- 
tions between  him  and  Plymale  which  necessitated  the  keep- 
ing of  mutual  accounts.  On  the  1st  day  of  October,  1919, 
Morgan  went  to  the  post  office  where  he  was  asked  by  Ply- 
male if  he  was  ready  to  make  settlement  and  Morgan  replied, 
"I  will  settle  with  yon  and  I  will  pay  you  all  I  owe."  At 
that  time  Ga.s  Blankenship  was  in  the  post  office  with  Mor- 
gan, but  his  evidence  was  not  taken  upon  the  trial.  As  Ply- 
male started  to  procure  his  book  of  accounts  so  as  to  compare 
it  with  Morgan's  book,  it  appears  that  Moi^n  made  an  as- 
■autt  upon  him  with  his  fists  and  knocked  him  down  and 
began  beating  him.  as.sisted  by  Blankenship.  Several  per- 
sons hearing  the  noise  of  the  aflfray  came  on  the  scene  and 
attempted  to  take  Morgan  off  of  Plymale  and  separate  them 
but  for  a  time  were  prevented  from  so  doing  by  Blankenship, 
who  was  armed  with  a  stick  or  club  and  who  insisted  that 
no  one  should  interfere  until  there  was  a  cry  of  "enough," 
Finally  the  men  were  separated,  Plymale  having  been  beaten 
up  considerably,  there  being  wounds  on  his  face  and  behind 
his  ear  which  were  bleeding,  and  Morgan  was  told  to  go 
away  by  a  Mr.  Blaraire,  a  man  who  seemed  to  be  in  authority 
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in  the  village,  or  collection  of  houses  at  the  lumber  plant. 
Before  going,  however,  he  procured  Plymale's  book  of  ac- 
counts and  took  the  same  with  him  to  the  grade  of  the  rail- 
road  about  155  feet  from  where  the  post  ofBce  was  located. 
Plymale,  after  regaining  his  feet,  seemed  to  be  incensed  at 
Blankenship  and  drew  a  knife  and  chased  him  away,  and 
one  or  two  of  the  witnesses  said  that  he  took  the  stick  or 
club,  with  which  Blankenship  had  kept  back  the  crowd  that 
desired  to  separate  the  combatants,  and  made  some  futile 
efforts  to  strike  Blankenship  with  the  stick.  Blamire  then 
pacified  Plymale  and  insisted  that  he  should  go  and  wash 
away  the  evidence  of  the  affray.  In  ten  or  fifteen  minutes 
after  Plymale  had  washed  he  discovered  that  hia  book  of 
accounts  was  gone ;  and  presuming  it  had  been  carried  away 
by  Morp^an,  who  was  down  on  the  grade,  started  in  that 
direction.  Three  witnesses,  Marion  Harless,  Bill  Toller  and 
Ott  Cook,  were  present  and  saw  the  difiGculty  between  Mor- 
gan and  Plymale  down  on  the  railroad  grade  where  the 
fatal  shooting  occurred,  and  were  all  examined  as  State's 
witnesses.  There  is  very  little  discrepancy  in  their  testi- 
mony, and  it  is  not  materially  different  from  the  testimony 
of  the  defendant.  These  witnesses  testify  that  they  were 
near  Morgan ;  that  he  was  sitting  on  the  grade,  or  near  the 
grade,  of  the  railroad  and  observed  Plymale  approaching 
leisurely  and  with  his  right  hand  in  his  front  trousers' 
pocket.  Upon  observing  his  approach  Morgan  arose  and  re- 
marked. "There  comes  that  old  man  Plymale,"  and  then 
started  to  move  down  the  railroad  grade  and  Plymale  walked 
in  the  same  direction  but  a  little  behind  Moi^an,  Plymale, 
in  an  ordinary  tone  of  voice,  asked  for  the  return  of  his 
book  and  Morgan  replied,  "It  is  not  your  book."  Some 
further  colloquy  occurred  between  the  men  about  the  return 
of  the  book,  Plymale  firmly  insisting  that  it  was  his  book  and 
for  Morgan  to  look  inside  and  see.  One  of  the  witnesses 
says  that  Morgan  picked  a  club  up  after  he  had  walked 
down  the  grade  some  feet,  having  in  the  meantime  picked 
up  a  rock  which  he  discarded  when  he  found  the  club. 
Neither  of  the  other  two  witnesses  saw  him  pick  up  the  rock, 
nor  did  the  defendant  himself.    It  is  further  in  evidence  by 
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two  of  the  witnesses  that  when  Moi^an  refused  to  give  up 
the  book,  he  told  Plymale  to  go  on  away  or  he  would  hurt 
him  "a  damn  sight  worse  than  he  had."  It  appears  that  all 
this  while  Plymale  kept  his  right  hand  in  his  trousers'  pocket 
but  made  no  demonstration  or  any  effort  whatever  which 
would  indicate  that  he  was  going  to  assault  Morgan.  On  the 
contrary  he  told  Morgan  he  was  not  going  to  touch  him,  but 
that  he  wanted  the  return  of  his  book.  Then  it  appears  that 
Morgan  circled  or,  as  some  of  the  witnesses  say,  "maneu- 
vered" and  got  back  on  a  higher  piece  of  ground  on  the 
grade  and  about  six  or  ten  feet  away  from  Plymale,  who 
was  facing  him.  At  this  point,  the  two  men  havin)^  gone 
back  up  the  grade,  Morgan  suddenly  sprang  at  Plymale  and 
struck  him  over  the  head  with  the  club.  He  continued 
striking  him  with  the  club  and  Plymale  was  throwing  up 
his  left  hand  to  prevent  his  being  hit  on  the  head,  and  after 
being  struck  several  times,  the  witnesses  saying  from  three 
to  six  times,  with  the  club  Plymale  drew  his  revolver  out 
of  his  pocket  and  fired  one  shot  down  into  the  ground,  as 
he,  Plymale,  says,  to  scare  Morgan.  Morgan  then  caught 
Plymale's  right  hand,  in  which  he  had  the  revolver,  and 
shoved  his  arm  up  in  the  air  and  continued  to  hit  him  with 
the  stick  or  club,  which  he,  Morgan,  bad  in  his  right  hand. 
Plymale  twisted  loose  from  the  hold  on  his  wrist  and  quick- 
ly fired  two  shots  through  Morgan's  breast  which  caused  him 
to  fall  on  the  ground.  A  short  time  thereafter  he  expired. 
Plymale  then  turned  around  and  started  back  up  towards 
the  post  office  and  in  the  direction  of  his  dwelling,  but  faint- 
ness  overcame  him  before  he  got  there  and  he  sank  down  on 
the  ground  and  was  afterwards  assisted  to  his  house  by  a 
Mr.  L,  A,  Marsh.  He  was  examined  a  short  time  afterwards 
by  Dr.  Thornsburj',  who  found  two  bruises  on  the  left  side 
of  his  head,  one  of  which,  just  over  his  ear  was  swollen  to 
the  size  of  a  hen's  egg;  he  had  a  small  cut  place  over  his 
left  eye  and  a  bruised  place  across  the  left  side  of  his  neck 
and  his  left  arm  was  bruised  along  on  the  bone  between  the 
wrist  and  the  elbow.  His  neck  was  swollen  some,  and  a  cut 
on  his  head  was  about  one-half  inch  long  but  not  very  deep; 
his  left  leg  was  bruised  and  also  he  bad  a  bruise  on  his  hip. 
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He  was  sitting  on  the  bed  when  the  doctor  c&me  in  but  got 
into  his  chair  and  had  his  wounds  dressed.  It  appears  that 
Plymale  was  rather  slimly  built  and  had  not  been  in  robust 
health  for  several  years;  while  it  appears  from  Dr.  Thorns- 
bury 's  testimony  that  Morgan  was  a  strong,  symmetrically 
built  man  and  weighed  about  180  pounds.  There  appears 
to  have  been  no  prior  ill  feeling  between  these  two  men. 
Plymale  testified  that  he  had  the  revolver  in  his  pocket  at 
the  time  of  the  first  a.ssault  at  the  post  office  and  that  he 
was  in  the  habit  of  carrying  this  revolver  because  he  handled 
considerable  money  at  the  post  office  and  always  kept  some 
on  hand  for  the  purpose  of  accommodating  workmen  in  the 
neighborhood  by  cashing  checks  for  them.  He  said  that  he 
had  no  intention  of  using  this  revolver  when  he  went  out  to 
recover  his  book  and  that  he  had  no  particular  ill  feeling 
towards  Morfran  and  went  out  solely  for  the  purpose  of  se- 
curing the  return  of  his  property;  that  not  only  Morgan's 
account  was  therein  but  that  it  contained  his  accounts  with 
various  other  persons.  Evidence  introduced  on  the  part  of 
the  defendant  was  to  the  effect,  and  tended  strongly  to  es- 
tablish the  fact,  that  Plymale  was  a  good  citizen  and  peace- 
ful and  quiet  in  the  neighborhood  and  was  never  known  to 
be  in  a  difficulty  before.  On  this  evidence  and  under  the 
iiwtructions  of  the  court  the  jury  returned  a  verdict  of  sec- 
ond degree  murder. 

Error  is  predicated  on  the  refusal  of  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial.  (1)  Because  the  evidence 
does  not  sustain  the  verdict;  (2)  because  instruction  No.  3 
given  by  the  State  was  improper  and  misleading. 

A  consideration  of  the  evidence  as  it  appears  from  this 
record  is  very  persuasive  that  it  is  not  sufficient  to  sustain 
a  verdict  of  murder  in  the  second  degree.  However,  the  jury 
has  the  right  to  pass  upon  the  credibility  of  the  witnesses 
and  to  weifih  the  testimony  and  it  must  be  a  very  clear  case 
before  a  court  will  interfere  on  the  ground  that  the  evidence 
is  not  sufficient.  The  jury  and  the  trial  court  have  peculiar 
advantages  over  au  appellate  court  in  such  matters,  in  that 
they  have  the  witnesses  before  them  and  can  observe  their 
appearance  and  their  demeanor  while  giving  their  testimony. 
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It  may  be  observed,  although  the  point  is  not  made,  that  the 
trial  -was  had  soon  after  the  crime,  if  any,  was  committed. 
The  fatal  shooting  occurred  on  the  first  of  October,  and  on 
the  27th  of  the  same  month  the  sentence  was  pronounced. 
It  may  be  that  the  fact  that  there  had  been  a  violent  killing 
in  the  neighborhood  at  so  recent  a  date  before  the  trial  had 
a  material  tendency  to  create  a  demand  that  there  should  be 
retribution,  that  someone  should  suffer  for  it.  The  world 
wide  conception  of  primitive  times  which  blossomed  ont  in 
the  old  Mosaic  law  that  there  should  be  "an  eye  for  an  eye 
and  a  tooth  for  a  tooth"  "and  he  that  killeth  any  man  shall 
surely  be  put  to  death"  has  left  its  imprint  on  modern  civili- 
zation and  its  influence  is  yet  to  be  reckoned  with.  There 
should  be  calm  and  deliberate  and  well  considered  investiga- 
tion of  all  such  occurrences.  There  should  be  deliberate 
haste.  We  feel  it  unnecessary  to  say  whether  or  not  the  evi- 
dence is  sufficient  to  support  the  verdict. 

However,  we  are  of  the  opinion  that  the  instruction  com- 
plained of  is  improper  under  the  evidence  and  circumstances 
of  this  case.  That  instruction  is  as  follows:  "The  court 
instructs  the  Jury,  that  if  they  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  prisoner,  Ballard  Ply- 
male,  armed  with  a  deadly  weapon,  approached  the  deceased, 
Sanford  Morgan,  while  he,  the  said  Sanford  Morgan,  was 
peaceably  standing  or  sitting  on  or  near  some  railroad  ties 
or  railroad  grade,  in  such  a  manner  as  to  give  the  deceased 
reasonable  cause  and  ground  to  apprehend  a  design  on  the 
part  of  the  prisoner  to  do  him,  the  said  Sanford  Morgan, 
some  great  bodily  injury,  or  to  kill  him,  and  reasonable  cause 
to  believe  and  apprehend  that  there  was  imminent  danger  of 
such  design  being  accomplished,  and  if  the  jury  believe  that 
said  Sanford  Mot^an  did  then  and  there  have  such  appre- 
hension and  belief,  then  the  deceased  had  then  and  there  a 
right  to  procure  a  club,  or  use  one  he  then  had  upon  the 
prisoner  and  even  to  kill  the  prisoner  in  order  to  save  his 
own  life  or  to  protect  him  from  great  bodily  harm  at  the 
hands  of  the  prisoner,  and  if  the  prisoner  under  such  circum- 
stances kills  the  deceased,  he  cannot  be  acquitted  upon  the 
plea  of  self  defense.    But  of  all  the  facts  and  circumstances 
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the  jury  are  to  judge  from  all  of  the  evidence  before  them." 
This  instruction  is  relied  opon  as  having  been  given  and  ap- 
provided  in  the  case  of  State,  v.  Hatfield,  48  W.  Va.  561.  In 
approving  this  instruction  in  the  Hatfield  case,  the  opinion 
says  it  was  justified  under  the  evidence  of  that  ease.  While 
there  is  no  statement  or  summary  of  the  facts  given  in  the 
Hatfield  decision,  it  is  apparent  from  reading  the  whole  case 
that  a  feud  existed  between  Hatfield  and  his  victim  Ellis; 
that  Hatfield  had  threatened  to  kill  Ellis  at  the  first  oppor- 
tunity, which  threats  had  been  communicated  to  Ellis  and 
both  were  armed  with  Winchester  rifles.  Hatfield  had  gone  to 
take  some  letters  to  the  postofSce,  carrying  his  rifle  with  him ; 
Ellis  was  on  the  steps  of  a  railroad  car,  either  alighting  from 
the  train  or  entering  it,  which  the  opinion  does  not  state; 
Hatfield  approached  him.  "That  Hatfield  provoked  a 
quarrel  with  Ellis  for  the  sole  purpose  of  killing  him,  if  he 
could  succeed  in  having  him  resent  his  insults,  there  can  be 
no  question",  so  states  the  opinion.  The  opinion  continues: 
"He  stood  with  his  gun  pointed  down  with  his  hand  on  the 
lock  and  a  part  of  the  time  at  least  the  gun  cocked,  and 
which  could  he  raised  in  position  to  shoot  as  quick  as  a  flash 
of  lightning;  it  was  nothing  short  of  a  malicious  assault  on 
Ellis,  yet  defendant's  counsel  contend  that  it  amounted  to 
nothing  but  words.  If  Ellis  had  ever  happened  in  an  un- 
guarded moment  to  put  his  hand  toward  his  pocket  he  would 
have  been  killed  in  a  second  of  time,  the  gun  could  scarcely 
have  been  in  a  more  threatening  position  if  it  had  been 
pointed  at  his  breast."  As  will  be  seen  from  the  other  in- 
structions in  the  Hatfield  case  the  evidence  was  that  Hatfield 
not  only  sought  out  Ellis  to  kill  him,  but  began  the  quarrel 
and  made  a  malicious  and  deadly  assault  upon  his  victim  by 
cocking  his  rifle  and  presentiiy?  it  in  immediate  readiness 
to  carry  out  his  design.  Under  such  evidence  and  circum- 
stances the  instruction,  taken  in  connection  with  the  other 
instructions,  was  proper  and  could  not  have  misled.  It  is 
clear  that  under  such  circumstances  Ellis  would  have  been 
justified  in  believing  his  life  was  in  imminent  danger.  His 
assailant  had  declared  he  would  kill  him  on  the  first  oppor- 
tunity.   He  approached  with  threatening  words,  with  a  dead- 
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ly  weapon  cocked  and  presented.  Here  were  overt  acts,  an 
assault,  not  abusive  insulting  words  alone.  Had  Ellis  killed 
his  assailant  under  such  facts  and  circumstances,  he  would 
have  been  justified  in  killini;  in  order  to  save  his  own  life; 
and  Hatfield  could  not  take  advanta^^e  of  his  own  wrong  and 
escape  under  the  plea  of  self  defense,  unless  he  had  first 
declined  the  combat  and  retreated  to  the  wall,  and  then  the 
fatal  Nhot  must  have  been  tired  in  order  to  presence  his  own 
life  or  protect  himself  from  preat  bodily  harm.  Here  there 
are  no  such  circumstances  from  the  case  made  out  by  the 
ytateV  witnesses,  or  from  any  witness. 

Jloi^an  began  the  as.sault  at  the  post  office,  and,  after 
severely  whipping  Plymale.  went  into  the  oflSce  and  took 
away  the  account  book,  the  property  of  Plymale,  containing 
evidence  of  the  accounts  of  Plymale  against  him,  and  against 
various  other  persons,  and  when  approached  peaceably  a 
short  time  thereafter  with  a  request  for  the  return  of  the 
bonk  in  an  ordinary  tone  of  voice,  he  refused  to  return  it  to 
its  rijrhtful  owner.  He  bejran  the  quarreling  and  threats,  and 
besran  to  make  preparation  to  carry  out  his  threats.  There 
is  no  evi<lence  whatever  that  Plymale  made  any  attempt  to 
draw  his  pistol  until  after  he  had  been  severely  beaten  with 
the  club;  he  had  committed  no  overt  act  tending  to  indicate 
an  as.sault,  unless  the  fact  that  he  had  his  hand  in  his  pocket 
could  be  so  construed.  One  of  the  State's  witnesses,  Brown- 
iti(r.  testified  that  Plymale  usually  had  one  or  both  hands  in 
his  pockets,  a  habit  he  had.  Could  the  fact  that  he  ap- 
proached Morgan  and  asked  for  the  return  of  his  book,  and 
followed  him  a  few  steps  insisting  on  the  return  of  his  prop- 
erty be  construed  as  indicative  of  an  assault,  or  as  an  overt 
act  evidencing  a  purpose  to  kill?  He  had  a  revolver,  which 
he  sjiys  he  usually  carried  about  his  person  as  he  carried  con- 
siderable money  and  was  in  the  habit  of  cashing  checks  at 
the  post  office.  This  revolver  he  says  was  in  his  pocket  at 
the  first  assault  at  the  post  office,  and  he  did  not  use  it  until 
he  thought  his  life  was  in  danger  from  the  blows  of  the  club. 
There  is  nothing  to  contradict  this  statement,  except  infer- 
entially,  the  evidence  of  one  witn&ss  that  he  had  seen,  before 
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that  time  on  his  visits  to  the  post  office,  a  pistol  hanging  on 
the  wall  iipar  the  safe  in  the  post  office. 

The  State's  instruction  No.  3  is  not  applicable  to  the  facta 
antl  is  misleading.  From  it  the  jury  could  infer  that  it  was 
not  necessary  for  Plyraale  to  commit  an  overt  act  of  vio- 
Ipncc.  or  be<rin  the  affray  if  he  had  his  hand  in  his  pocket, 
or  that  within  10  or  15  minutes  after  havinjr  been  whipped 
by  Morgan  and  not  having  recovered  from  the  beating  he 
approached  Moi-gan  with  a  pistol  in  his  pocket  in  order  to 
re(}uest  the  return  of  his  property.  It  may  have  been  un- 
wise to  do  so,  discretion  might  have  been  the  better  part  of 
valor  and  dictated  a  request  at  a  later  and  more  propitious 
time;  but  would  such  action  indicate  an  intention  to  renew 
the  affray,  and  be  construed  as  an  overt  act  of  violence,  as 
this  instruction  might  be  interpreted  to  hold  as  a  matter  of 
law! 

Moreover  it  must  be  remembered  that  Morgan  was  not 
without  fault.  He  began  the  assault  at  the  post  office,  then 
carried  a^y  Plymale's  property  without  any  right  to  do 
so.  and  refused  its  return  to  the  owner  when  requested  in  a 
proper  manner,  accompanying  such  refusal  by  threats  of 
violence.  A  prompt  return  of  the  book  would  likely  have 
ended  the  matter,  if  he  apprehended  great  bodily  harm  from 
the  approach  of  Plymale. 

"We  think  it  was  error  to  give  this  instruction,  and  for 
that  reason  reverse  the  judgment,  set  aside  the  verdict  and 
award  defendant  a  new  trial. 

Reversed  ond  remanded. 


CHARLESTON. 

Maroabet  L.  Fisher  v.  Philander  K.  Teter  et  .al. 

Submitted  November  15,  1921.     Decided  December  6,  1921. 

1.    Wills — Riffhti   of  Devisees    Under  Prior   Oil  and   Oas   Lease 
Stated. 

The  rules  and  principles  announced  In  Pittsburg  and  West 
89  w.  v«. 
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Virginia  Go»  Company  v.  AnJcrom,  83  W.  Va.  81,  and  Miu- 
grave  v.  Muagrave,  86  W.  Va.  119,  are  reaffirmed  and  ap- 
plied to  ttae  facts  allied  In  tbe  bill  In  this  case.  (p.  696). 

2.  SAHE^Comptaint  Held  Not  to  Bhow  that  DefenOants  Fraudu- 
lently Prevented  Drilling  on  Plaintiff's  Land. 
The  principles  of  those  casM  are  controllinK  in  this  caaa. 
notwithstantllng  the  general  allegations  of  frand  and  col- 
lusion between  the  operating  lessees  and  the  owners  hj  deTiaa 
or  partition  of  lots  adjoining  the  lands  of  plaintiff.  Applying 
the  rales  of  pleading  announced  in  Hall  v.  Bonth  Penn  Oil 
Company.  71  W.  Va.  82.     (p.  696.) 

(PoFFT.NKAROER  and  LmcH,  JinraeH.  dissent.)    - 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  Margaret  L.  Fisher  against  Philander  K.  Teter 
and  others.  Decree  for  defendants  on  demurrer,  and  com- 
plainant appeals. 

Affirmed. 

Herbert  M.  Blair  and  Linn  Brunnon,  for  appellant. 
Charles  P.  Swint,  Robert  L.  Bland,  A.  B.  Fleming,  CharUt 
Powell,  Kemble  White,  and  Edward  A.  Brannon,  for  appel- 


MiLLER,  Judge: 

Plaintiff  is  the  sister  of  the  defendants  Philander  K.  Teter 
and  Jes.se  H.  Teter,  and  all  are  devisees  and  heirs  of  David 
Tefer,  who  died  testate  in  1912.    By  his  will  the  testator  de- 
vised his  farm  of  528.97  acres  in  Lewis  County,  as  follows: 
"To  my  daughter  Mat^aret  Lancaster  Fisher  the  tract 
of  fifty  acres  known  as  the  Jesse  Moneypenny  tract  ad- 
joining lands  of  E.  C.  Fisher.     I  also  will  to  Mai^aret 
Lancaster  Fisher  another  fifty  acres  to  be  cut  off  my  home 
farm  beginning  at  a  sonth  east  corner,  near  the  present 
re.sidenee  of  John  Horton,  thence  mnning  along  the  old 
fence  line  a  southerly  course  eight  rods,  thenee  to  the  top 
of  the  hill  on  Neds  run  so  as  to  contain  fifty  acres.    Making 
a  total  to  her  100  acres  in  the  two  tracts.    After  deducting 
said  fifty  acres  from  the  right  hand  side  of  road. 

I  will  and  bequeath  to  my  son  Jesse  Hamilton  all  of  the 
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lands  on  the  right  hand  side  of  the  Murphys  creek  as  70a 
go  up  the  creek.  And  all  of  the  lands  on  the  left  hand  side 
as  yoa  go  np  Murphys  Creek  to  my  son  PhiUnder  K. 
Teter  upon  a  survey  it  is  found  that  that  part  of  the  home 
farm  willed  to  Jesse  H.  contains  a  greater  number  of 
acres  than  the  part  willed  to  Philander  K.  then  Jesse  H. 
is  to  pay  to  Philander  K.  twenty  dollars  per  acre  within 
six,  twelve  and  eighteen  months  in  three  equal  payments." 

The  will  was  dated  July  13,  1901.  Prior  to  that  date, 
namely,  on  August  18,  1899,  the  said  David  Teter  and  A.  L. 
Teter,  his  wife,  executed  and  delivered  to  Andrew  Edmiston 
a  lease  on  said  lai^r  tract  for  oil  and  gas,  bounding  it  by 
the  lands  of  adjoining  owners,  and  farther  describing  it  as 
containing  512  acres,  more  or  less,  and  containing  the  cove- 
nants and  agreements  usually  contained  in  such  leases,  for 
the  term  of  five  years  and  so  long  thereafter  as  oil  and  gas 
might  be  produced  in  paying  quantities,  which  lease  came  by 
assignment  to  The  Philadelphia  Company  of  West  Vii^inia, 
the  Hope  Natural  Gas  Company,  and  the  South  Penn  Oil 
Company,  the  present  owners  thereof. 

The  bill  alleges  that  shortly  after  the  death  of  said  testator 
Philander  K.  and  Jesse  H.  Teter  procured  a  surveyor  to 
make  a  survey  and  a  plat  of  the  entire  tract  so  devised,  and 
designated  thereon  the  several  lots  allotted  to  each  of  the 
said  devisees  by  said  testator,  which  plat  was  placed  on 
record  by  them,  a  copy  of  which  is  exhibited  with  the  bill ; 
that  subsequently  to  the  making  of  said  survey  and  plat,  and 
in  accordance  therewith,  division  fences  were  built  and  con- 
tinuously since  then  have  been  maintained  along  the  bound- 
ary lines  between  the  several  parcels  bo  designated  and  held 
by  the  devisees  under  the  terms  of  the  will,  and  so  definitely 
fixed  by  said  survey  and  plat;  and  that  the  devisees  afore- 
said thereupon  assumed  and  took  exclusive  possession  and 
control  of  their  respective  parcels,  and  have  since  so  occu- 
pied the  same  as  their  own. 

The  bill  alleges  further  that  said  will  was  executed  before 
any  development  of  said  land  for  oil  and  gas,  and  that  to 
construe  said  will  so  as  to  permit  two  of  the  devisees  there- 
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under  to  consume  and  enjoy  the  fruits  of  said  leasing  would 
be  contrary  to  the  manifest  purpose  of  the  testator,  and  re- 
puftnant  to  the  intention  on  his  part  to  dispose  of  said  tract 
of  land  among  his  devisees  and  according  to  the  nature  of 
an  indnlfrent  and  considerate  father. 

The  prayer  of  the  bill  is  for  an  accounting  to  plaintiff  by 
said  Philander  K.  and  Jesse  H.  Teter,  and  that  they  pay 
over  to  her  her  proper  share  of  all  gas  well  rentals  or  royal- 
ties collected  or  secured  by  them,  or  either  of  them,  by  reason 
of  or  from  any  and  all  pas  wells  drilled  or  operated  on  any 
part  of  said  land,  and  that  her  right  to  share  in  the  future 
in  the  rents  and  royalties  and  in  all  the  oil  and  gas  produced 
from  said  lands,  under  said  lease,  be  adjudicated  and  de- 
termined. 

M  is  conceded  that  the  decree  below  sustaining  defendants' 
demurrer  to  and  dismissing  her  bill  must  be  affirmed,  unless 
we  should  determine  to  overrule  prior  decisions,  or  should 
consider  other  allegations  thereof,  to  be  now  referred  to,  take 
this  case  out  of  the  rule  of  those  decisions,  and  constitute 
sufficient  ground  for  distinguishing  it  from  the  ca-ses  relied 
on  by  demun-ants,  Hnd  upon  which  the  court  below  based  its 
decree. 

Tn  Pittsburg  and  West  Virginia  Oas  Company  v.  Ankrom, 
83  W.  Va.  81,  and  Miisgrnve  v.  Mnsgrave,  86  W.  Va.  119,  we 
distinctly  decided,  that  where  land  subject  to  a  prior  lease 
for  oil  and  gas  has  been  partitioned,  or  devised  in  severalty 
by  a  testator,  as  in  the  case  at  bar,  the  owner  of  each  of  the 
subdivisions  from  which  oil  or  gas  is  produced  is  entitled 
to  recover  the  rents  and  royalties  arising  from  the  subdivi- 
sion owned  by  him.  Those  eases  received  thorough  consider- 
ation by  the  court,  after  elaborate  ai^uments  by  counsel; 
and  nothing  that  we  could  now  say  in  support  of  the  prin- 
ciples there  established,  would  add  to  or  detract  from  the 
arguments  advanced  and  maintained  therein ;  and  our  opin- 
ion is  to  reaffirm  the  points  adjudicated  therein.  Those 
cases  are  conclusive  of  this  case  unless,  as  already  suggested, 
something  has  been  alleged  by  plaintiff  to  take  the  case  from 
under  the  principles  of  those  cases. 

The  allegations  relied  on,  we  do  not  think  show  any  fraud 
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or  collusion  on  the  part  of  the  defendants  affecting  the  rights 
of  plaintiff.     They  are  as  follows: 

"I'laintiff  further  says  that  no  drilling  whatever  has 
been  done  by  any  of  the  said  operating  companies  on  the 
parcel  of  said  Teter  tract  allotted  to  her,  although  plain- 
tiff's said  parcel  is  covered  by  said  lease  and  is  held 
thereunder  to  the  exclusion  of  plaintiff  and  all  persona 
with  whom  she  might  contract  for  the  drilling  and  ex- 
ploration of  her  said  parcel  for  oil  and  gas;  and  plain- 
tiff here  alleges  that,  although  she,  and  those  acting 
for  her,  have  requested  said  Hope  Natural  Gas  Com- 
pany and  said  Pittsburg  &  West  Virginia  Company,  and 
its  predecessors,  The  Philadelphia  Company  of  West 
Virginia,  to  test  plaintiff's  said  parcel  for  oil  and  pas  by 
drilling  aud  completing  wells  thereon,  they,  and  each  of 
them,  have  declined  an<l  refused  so  to  do  on  the  ground 
that  said  Teter  tract  had  been  adequately  and  sufB- 
eiently  drilled  and  developed  by  the  existing  wells  on 
said  parcels  of  said  Philander  K.  Teter  and  Jesse  H. 
Teter. 

"Plaintiff  further  says  that,  although  she  is  in  nowise 
responsible  therefor,  the  operations  of  the  -said  Com- 
panies enfraged  in  developing  said  land  for  oil  and  gas 
have  been  restricted  and  confined  to  a  limited  portion  of 
same  and  have  not  been  such  as  to  adequately  and  prop- 
erly test  and  explore  for  gas  or  oil  the  entire  Teter 
tract  bound  by  said  lease  witTiout  regard  to  the  surface 
lines  and  boundaries  defining  and  separating  the  parts 
severally  hejd  by  said  Philander  K.  Teter,  Jesse  H.  Te- 
ter and  plaintiff,  but  that  in  drilling  said  Teter  tract 
of  land,  said  operating  companies  have  persistently  and 
unalterably  pursued  a  policy  of  confining  the  drilling  to 
the  parts  of  said  tract  of  land  held  by  said  Philander 
K.  Teter  and  Jesse  H.  Teter. 

"Plaintiff  further  says  that  said  policy  of  limiting 
the  drilling  to  the  portions  of  said  land  so  devised  to 
said  Philander  K.  'Teter  and  Jesse  H.  Teter,  as  afore- 
said, has  been  adopted  and  consistently  adhered  to  by 
said  operating  Companies,  as  plaintiff  is  informed  and 
believes,  as  a  result  of  various  arrangements  and  under- 
standings from  time  to  time  entered  into  and  had  be- 
tween said  Philander  K.  Teter  and  Jesse  H.  Teter,  co- 
operating with  each  other  in  the  matter,  or  acting  inde- 
pendently, and  said  operating  Companies,  or  their  offl- 
cers  and  agents,  wherebv  said  Philander  K.  Teter  and 
so  w.  v«. 
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Jesae  H.  Teter  have  contrived  to  have  said  drilling  con- 
fined and  restricted,  as  aforesaid,  and  that  pnrsiiant  to 
further  arrangements  and  understandings  entered  into 
and  had  between  the  said  Philander  K.  Teter  and  Jesse 
H.  Teter  and  the  said  operating  Companies,  or  their  of- 
ficers and  agents,  said  Philander  K.  Teter  and  Jesse  H. 
Teter  have  until  a  comparatively  recent  date,  contrived 
and  managed  to  have  paid  to  them,  and  have  been  tak- 
ing, appropriating  and  enjoying  all  of  the  gas  well  rent- 
als and  royalties  paid  for  the  gas  welts  on  said  Teter 
tract  to  the  exclusion  of  plaintiff  and  in  total  disregard 
of  her  rights  therein." 

What  the  rights  of  plaintiff  may  be  against  the  operating 
companies,  if  the  facts  be  as  they  are  alleged  in  the  first  and 
second  paragraphs  of  the  bill  quoted,  we  need  not  say,  for  the 
question  is  not  presented.  But  it  may  be  said  without  hesi- 
tancy that  the  failure  or  refusal  of  the  lessees  to  perform  any 
of  the  covenants,  express  or  implied,  in  the  lease  can  consti- 
tute no  ground  upon  which  plaintiff  can  lawfully  demand  an 
accounting  by  the  other  devisees  for  the  rents  and  royalties 
received,  or  produced  from  the  land  allotted  to  them  by  the 
testator.  Nor  will  the  fact  alleged  in  the  third  paragraph,  if 
tme,  that  the  policy  of  the  operating  companies  in  confining 
their  operations  to  the  land  devised  to  Philander  K.  or  Jesse 
H,  Teter,  respectively,  which  plaintiff  on  information  and  be- 
lief alleges  to  be  the  result  of  various  arrai^ements  and  un- 
derstandings from  time  to  time  entered  into  and  had  between 
them,  coporating  with  each  other,  or  acting  independently, 
and  said  operating  companies,  their  oflicers  and  agents, 
whereby  they  contrived  to  have  the  drillii^  confined  and  re- 
stricted to  their  land,  to  the  exclusion  of  plaintiff's  land,  en- 
title plaintiff  to  the  relief  she  is  seeking  by  her  bill. 

It  is  not  alleged  that  plaintiff's  land  has  sustained  any 
drainage  of  oil  or  gas  from  the  operations  on  the  parcels  de* 
vised  to  her  brothers.  The  biU  contains  no  allegation  aa  to 
the  location  of  the  wells  drilled  on  their  land  with  reference  to 
her  land.  It  is  not  unlawful  for  one  adjoining  owner  to  per- 
suade a  lessee  to  first  drill  and  develop  his  land  subject  to 
such  common  lease,  provided  no  injury  is  done  to  the  land  of 
the  other;  and  certainly  he  conld  not  be  compelled  to  account 
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to  the  nnsueeeBsful  contestant  for  the  right  of  priority  in  d&- 
Telopment  for  oil  or  gas  prodaeed  on  his  land  by  auch  prior 
development,  unless,  as  Bftid,  theifi  resulted  unlawful  drain- 
age and  fraud  therein  injuriously  affecting  the  land  of  such 
adjoining  owner. 

The  case  here  presented  is  unlike  that  presented  in  Steel  v. 
American  OU  Development  Company,  SO  W.  Ya.  206;  Qrats 
V.  Big  Creek  Development  Company,  75  W.  Va.  219 ;  and  Jen- 
nings V.  Southern  Carbon  Company,  73  W.  Va.  215.  The  first 
two  of  these  cases  were  actions  at  law  against  the  lessee  for 
damages  for  failure  to  develop  resulting  in  damage.  The 
last  case  was  a  suit  in  equity  for  failure  to  develop,  and  for 
a  cancelation  for  breach  of  the  implied  eovenant  to  properly 
develop  the  leased  land,  in  which  case  we  reversed  the  decree 
below  sustaining  the  demurrer  to  the  bill,  and  remanded  the 
cause  for  farther  proceedings.  In  the  case  of  Sail  v.  South 
Penn  OU  Company,  71  W.  Va.  82,  the  bill  which  sought  can- 
celation of  a  lease  and  did  contain  charges  of  drainage  and 
fraud,  was  held  bad  because  too  general  and  as  alleging  mere 
conclusions  of  law  and  not  facts  sufficient  to  snstain  the  bill. 
In  Steel  v,  American  OU  Development  Company,  supra,  we 
held  that  a  lessor  in  an  oil  and  gas  lease  may  maintain  a  suit 
in  trespass  on  the  case  to  recover  damages  for  injury  sus- 
tained by  him  because  of  the  failure  of  the  lessee  to  drill  wells 
necessary  to  save  the  oil  on  his  land  and  prevent  it  from  be- 
ing drained  by  wells  on  adjoining  land.  May  not  the  relief 
suggested  by  these  anthorities  be  invoked  where  the  lessee  of 
an  entire  tract  fails  to  develop  the  whole  to  the  extent  neces- 
sary to  protect  the  rights  of  all  owners,  or  parts  thereof,  sub> 
ject  to  the  provisions  of  the  lease  f  This  is  a  question  mooted, 
but  not  decided. 

For  these  reasons  we  afBrm  the  decree  sustaining  the  de- 
murrer and  dismissing  the  bill. 

Affirmed, 

POPTENBARGER,  JuDGE,  (dissenting): 

For  reasons  elaborately  stated  in  Campbell  f.  Lynch,  81  W. 
Va.  374,  and  in  my  dissmting  opinion  in  Musgrave  v.  Xus- 
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grave,  86  W.  Va.  119,  124,  I  am  unable  to  concur  in  the  de- 
cision of  this  cause,  and  I  respectfully  dissent.  Regarding 
the  facts  involved  in  Pittxburgh  &  West  Virginia  Qas  Co.  v. 
Anki-om,  83  W.  Va.  81,  and  Muxgrave  v.  Musgrave  as  consti- 
tuting exceptions  to  the  ■reneral  principles  expressed  by  me, 
as  aforesaid,  and  this  case  as  falling  within  those  principles, 
Judge  LvNcn  also  dissents,  and  authorizes  me  to  say  for  him, 
that  he  regards  the  decision  in  Campbell  v.  Lynch  as  heing 
correct  and  the  views  expressed  by  me  in  Musgrave  v.  Mus- 
grave as  beiiifr  generally  sound  and  applicable  in  ordinary 
cases  of  the  kind  here  involved. 

I  cannot  forego  this  opportunity  to  make  some  observations 
respecting  the  possibility  of  relief  to  the  plaintiff  and  others 
similarly  .situated  in  some  form  other  than  that  sought  by  the 
bills  in  this  and  the  other  cases  above  referred  to.  Her  situ- 
ation is  admittedly  one  of  hardship.  All  of  the  decisions 
enunciating  the  rule  applied  here  by  a  majority  of  the  Court 
concede  this.  When  it  is  pressed  upon  the  attention  of  the 
courts  adopting  the  rule,  they  either  make  a  feeble  and  un- 
satisfactory response  or  suggest  remedy  in  some  other  form 
without  indication  of  its  character. 

Could  this  plaintiff,  upon  the  facts  alleged  in  her  bill,  show- 
ing the  rankest  kind  of  discrimination  against  her  and  de- 
privation of  the  use  of  her  land,  in  so  far  as  it  is  useful  for 
oil  and  gas  production,  compel  the  lessee  to  drill  wells  on  it! 
Certainly  not.  Ammonx  v.  South  Penn  OH  Co..  47  W.  Va. 
610;  Harris  v.  Coal  Co..  57  O.  St.  US;  Kock  v.  BallieVs  Ap- 
peal. 93  Pa.  St.  434;  McKnight  v.  KreuU,  51  Pa.  St.  232; 
Paschdil  V.  Passmore,  15  Pa.  St.  295;  Harness  v.  Eastern  OH 
Co..  49  W.  Va.  232 ;  Colgin  v.  Oil  Co.,  194  Pa.  St.  234 ;  Toung 
V.  Oil  Co.,  194  Pa.  St.  243.  Could  she  have  the  lease  cancel- 
ed as  to  her  land!  Emphatically,  no.  McGraw  Oil  Co.  v. 
Kennedy,  65  W.  Va..  595 ;  Core  v.  Petrolextm  Co.,  52  W.  V«. 
276;  Kellar  v.  Craig,  126  Fed.  630.  See  also  the  cases  cited 
in  support  of  the  answer  to  the  former  qnestion. 

Can  she  recover  damages  for  failure  to  drill  her  land  or 
failure  so  fully  to  develop  the  whole  lease  as  to  test  her  part 
of  the  land!  No,  The  difBcuUies  she  would  have  to  over- 
come in  an  effort  of  that  kind  are  disclosed  in  Grass  v.  Big 
89  w.  v«. 
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Creek  Dev.  Co.,  7S  W.  Va.  719.  in  which  it  is  held  that,  if 
"the  operator  exercises  a  sound  and  honest  judgment,  and 
not  an  unreasonahle  or  arbitrary  one,  in  continuing  opera- 
tions for  mineral  oils,  he  has  faithfully  discharged  the  du- 
ties implied  devolving  upon  him  by  virtue  of  the  leaae, 
although  he  may  not  exercise  that  high  degree  of  dilij^enee 
which  the  exaggerated  expectations  nf  the  land  owner  may 
demand."  If  she  could,  the  reinedy  would  be  inadequate.  ■ 
No  man,  no  jury,  could  more  than  approximate  the  damages, 
and  it  may  well  he  doubted  whether  approximation  is  attain- 
able in  any  action  for  damages  for  breach  of  a  covenant  to 
drill  for  oil  or  gas.  Nothing  but  the  drill  can  determine 
whether  any  piece  of  land  has  oil  or  gas  in  it,  and  the  lessee 
with  his  experts  can  practically  demonstrate  that  there  is 
none  in  any  given  parcel  of  land  not  drilled. 

In  R  case  of  this  class,  the  lessee  cannot  be  required  to 
treat  each  of  the  separate  parcels  of  land  covered  by  his 
sinorle  lease,  as  a  separate  lease,  and  to  protect  all  of  the 
lines  by  off-set  wells.  Any  judgment  or  decree  founded  upon 
such  a  theory  would  so  define  and  apply  the  law  as  to  impair 
the  obligation  of  the  lease  contract,  in  violation  of  provisions 
of  both  the  federal  and  state  constitutions.  When  made,  hia 
lease  required  him  to  protect  only  the  exterior  boundary 
lines  limited  in  number,  ordinarily,  to  four  or  five.  If  he 
is  required  to  protect  a  dozen  or  more  interior  lines  made  in 
dividing  the  land,  in  addition  to  the  exterior  ones,  his  obli- 
gation is  multiplied  several  times,  and  the  increased  obli- 
gation is  based  upon  no  act  or  assent  of  his.  His  lease  con- 
ferred right  to  take  out  all  the  oil  and  gas,  burdened  with  an 
obligation  to  protect  exterior  lines  only.  That  right  would 
be  partially  denied  him,  if  he  were  required  to  protect  in- 
terior lines  also.  The  value  of  the  right  originally  conferred 
by  the  lease  is  depreciated  proportionately  with  the  extent 
of  the  burden  imposed  upon  him  by  the  construction  neces- 
sary to  make  each  parcel  virtually  a  separate  lease.  His 
right  is  the  correlative  of  the  lessor's  obligation.  When  it  is 
diminished  by  construction  the  obligation  is  correspondingly 
reduced,   and   the  right   of  the  lessor  enlarged.     A  clearer 


D,^.,z.JbyCJOOJ^Ie 


702  FisHBB  V.  Tbteb  [Dec.  1921 

ease  of  impairment  of  the  obligation  of  a  contract  could 
hardly  be  imagined. 

The  rule  adopted  by  the  majority  opinion  makes  the  owners 
of  the  several  parcels  into  which  the  leased  tract  has  been 
divided  separate  lessors  of  their  respective  parcels.  They 
are  a%  separate,  distinct  and  strange  to  one  another  as  if  the 
parcel  of  each  was  the  sole  and  only  subject  matter  of  a  sepa- 
rate lease  executed  by  him.  Each  owns  exclusively  the  oil  and 
gas  in  his  own  parcel  and  has  no  interest  direct,  indirect  or 
collateral  in  the  oil  or  gas  of  any  other  tract.  Consistency 
with  this  theory  requires  of  its  adherents  the  further  holding 
that  the  lessee,  thus  holding  separate  leases,  shall  protect  the 
interior  division  lines  as  well  as  the  exterior  lines,  in  cases 
of  production  in  such  close  proximity  thereto  as  will  cause 
drainage.  If  not,  he  may  take  out  all  of  the  oil  and  gaa  from 
several  small  tracts  into  which  the  whole  has  been  divided,  by 
means  of  one  or  more  wells  located  on  one  of  them  and  so  give 
the  owner  of  that  one  all  of  the  minerals  in  all  of  the  par- 
cels, except  the  royalty.  In  the  case  of  a  lease  of  an  oil  bear- 
ing tract  divided  by  partition,  subject  to  the  lease,  among 
four  owners,  the  lessee  must  either  drill  four  wells,  where  one 
would  do,  or  {live  the  owner  of  one  parcel  the  minerals  in  all 
of  them.  It  requires  him  to  go  beyond  the  obligation  origin- 
ally imposed  upon  him  by  the  lease  or  to  rob  three  owners 
for  the  benefit  of  one,  or  if  there  is  corruption  between  him 
and  that  one.  for  the  benefit  of  himself  and  the  favored 
leasee. 

To  say  the  lessee  of  the  entire  tract  may  be  required  to  de- 
velope  and  work  it  as  a  whole,  with  diligence,  by  virtue  of  an 
implied  covenant,  or  incur  liability  in  damages  for  failure 
to  do  so,  does  not  cover  the  entire  situation,  and  that  Ls  the 
utmost  right  against  him,  that  seems  to  have  any  real  basis 
in  judicial  suggestion.  lie  can  diligently  prosecute  his  en- 
terprise within  the  meaning  of  this  suggestion,  without  pro 
teotion  of  interior  division  lines,  and  to  the  ruin  of  some  of 
the  separate  owners  within  the  exterior  lines.  He  can  eom- 
ply  with  the  implied  covenant  without  such  protection;  but, 
to  deal  fairly  and  justly  with  all  of  the  lot  owners  and  to 
maintain  the  relation  of  separate  lessee  to  each  of  them,  he 
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most  go  beyond  that  covenant,  to  the  extent  of  protectiner  the 
interior  line«.  Requirement  of  that  on  his  part  would  work 
a  radical  and  fundamental  change  in  hia  contract,  amounting 
to  an  impairment  of  its  obligation. 


CHARLESTON. 

City  of  Huntington  v.  Public  Sebvice  Cohuission. 
Submitted  December  9,  1921.     Decided  December  14,  1921. 

1,  Pl'blic  Service  Comuissioh — Finding  of  Fact — Review. 

Findings  of  tact  by  the  Public  Service  Commlaelon,  baaed 
upon  evidence  to  support  them.  Kenerall?  will  not  be  reviewed 
by  this  court,     (p.  710). 

2,  Rbtukh — Taltie  of  Property  as  Ba»is. 

In  order  that  It  may  receive  Just  compensation  for  tbe  use 
of  property  which  It  has  devoted  to  the  service  of  the  path 
He,  a  utility  Ib  entltletl  to  demand  and  receive  a  fair  return 
upon  the  reasonable  value  of  the  property  at  the  time  It  la 
being  used  by  and  for  tbe  public,     (p.  711). 

3.  Public  Utilitibs— OwneraWp  of  Property^IiuleHednett. 

A  public  utility  having  a  large  bonded  Indebtedness  remaJns 
the  owner  of  the  entire  property  which  it  devotes  to  public 
service,  despite  the  existence  ot  the  indebtedness  as  a 
Hen   against  it.      <p.  717). 

4.  RcrUBN — Encumbrances  on  Property. 

An  owner  of  property  devoted  to  public  service  Is  entitled 
to  earn  a  reasonable  return  upon  the  whole  ot  that  property, 
whether  It  be  encuntbered  by  indebtedness  or  not.     (p.  716). 

6.    Same — ^«I1  VaWe  of  Property — IndehteAnett. 

A  public  utility  having  a  large  bonded  indebtedness  is  en- 
titled to  earn  as  a  proDt  a  reasonable  return  upon  the  lull 
fair  value  of  the  property  which  it  owns.  Its  net  earnings 
can  not  lawfully  be  measnred  by  a  reasonable  return  upon 
the  difference  between  the  outstanding  Indebtedness  and  the 
full  fair  value  of  the  property,  plus  interest  upon  the  In- 
debtednesa.  Judges  Poppehbabosb  and  Lively,  dissenting,  (p. 
716). 
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6.  Same— ZJepriva (ion    of    Bcaaotiable    Return — Confiscation. 

Deprivation  of  the  right  to  earo  a  reasonable  return  upon 
the  Full  fair  value  of  its  property  amounts  to  a  conflBcation 

thereof  pro   tanto.      (p.   718). 

7.  Rates — Must  Not  be  Confiscatory  or  Exceed  "Value  of  Service 

to   Consumer, 

A  rate  which  a  utility  Is  authorized  to  charge  must  not  be 
so  low  as  to  be  confiscatory,  nor  so  high  as  to  exceed  the 
value  of  the  service  to  the  consumer.  A  Just  and  reasonable 
rate  must  (all  somewhere  between  these  extremes,     (p.  718). 

8.  HKnTRN — Elements  to  be   Considered—Reasonable  Amounts. 

In  the  ascertainment  of  a  reasonable  and  fair  return  upon 
capital  used  by  a  corporation  engaged  exclusively  In  the 
business  of  supplying  water  to  a  city  and  its  Inhabitants, 
whose  stock  and  bonds  represent  money  actually  employed 
In  the  business,  the  amount  of  interest  annually  pajd  on 
Its  Initebtedness  and  the  dividends  it  pays  or  can  pay  upon 
Its  stock  are  material  and  Correful  elements  to  be  considered, 
and  it  is  not  entitled  arbitarily  to  rates  that  will  produce 
sufDcient  net  income  to  provide,  after  payment  ot  all  taxes, 
(or  Z'7i  for  depreciation  and  1%  as  a  return  to  it,  calculated 
upon  the  estimated  value  of  all  its  property.  It  appearing  tbat 
more  than  two-thirds  of  the  money  used  In  Its  business  Is 
borrowed  at  the  rates  o(  57,  and  6%.      (p.  718). 

(Mii.r.cR  and  Lynch.  Jt-ucks.  dissenting). 

Original  jurisdiction. 

Petition  by  City  of  Hiiiitinptoii  for  suspension  of  order  of 
Public  Service  romiiiis.sion. 

Order  of  Public  $ffrvice  Commissitm  suspended. 

Dc-egan  tf-  ITall,  for  petitioner. 

Fitzpatrick.  CompheH.  Brown  (f-  Davis,  for  Huntington 
Water  Corporation,  respondents. 

Lynch,  Judge: 

The  first  question  to  be  answered  is:  Does  the  order  en- 
tered hy  the  commission  preclude  the  rijtht  of  the  City  of 
Huntinprton  to  prosecute  this  review?  After  fixing  July  1, 
192],  and  the  date  of  the  June  meter  readings  as  its  effective 
dates,  and  providini;  for  continuation  of  its  effectiveness  iin- 
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til  January  1,  1922,  and  the  enlargement  of  applicant's  ser- 
vice in  certain  particulars  not  now  involved,  the  order  con- 
cludes: "It  is  further  ordered  that  the  applicant  file  with 
the  Commission,  on  or  before  the  20th  day  of  January,  1922, 
a  complete  report  setting  out  in  detail  its  monthly  revenue 
and  operatii^  expenses  for  the  period  from  the  first  day  of 
July,  1921,  to  the  first  day  of  January,  1922.  Also  setting 
forth  what  additions  and  improvements  it  has  made  during 
the  said  period  and  what  further  additions  and  improve- 
ments are  under  construction  at  the  time  of  the  filing  of  the 
said  report.  And  for  the  purpose  of  receiving  said  report 
and  taking  such  action  thereon  as  the  Commission  may  deem 
proper,  this  case  is  retained  upon  the  docket." 

This,  it  is  ai^ued,  is  not  a  final  order  within  the  meaning 
of  section  16,  chapter  15-0,  Code  1918.  Its  provisions  are 
in  substance  and  effect  the  same  as  those  contained  in  the 
order  reviewed  in  CHy  of  Charleston  v.  FubUc  Service  Com- 
mission, 83  W.  Va,  718,  721.  The  opinion  in  that  case  prop- 
erly conceived  the  existence  of  a  difference  between  the  order 
dealt  with  and  the  order  reviewed  in  City  of  Bluefield  v. 
Bluefield  Water  Works  <fe  Improvement  Company,  81  W.  Va. 
201,  in  that  in  the  latter  there  was  no  such  alteration  of  the 
respective  rights  of  the  parties  concerned  as  warranted  in- 
terference with  the  provisional  order  of  the  commission,  or, 
to  use  the  language  of  the  opinion  in  the  Charleiston  case, 
"there,"  meaning  the  Bluefield  case,  "an  increase  in  the 
rates  had  been  granted  by  an  experimental  order,  and  neither 
the  city  nor  any  of  its  inhabitants  were  complaining  of  the 
increase  allowed,  but  the  water  company  was  complaining 
that  the  increase  allowed  it  was  not  sufficient  •  •  •  •,  If, 
however,  we  take  the  view  that  what  the  legislature  meant" 
(by  the  use  of  the  word  "final")  "was  such  an  order  as 
grants  relief  to  one  party  or  the  other,  and  changes  the  sit- 
uation of  the  parties  to  their  material  advantage  or  disad- 
vantage, the  order  complained  of  here  is  such  an  order." 
In  the  case  now  considered  there  is  such  a  change.  The  rate 
increase  asked  by  applicant  the  commlssioD  substantially 
granted,  thereby  increasing  its  gross  and  consequently  its 
net  annual  earnings,  to  the  detriment  of  its  consumers,  if 
BS  w.  v«. 
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the  revised  rate  schedules  and  the  approved  percentage  pro- 
duce inequitable  results.  The  water  corporation's  revenoes 
necessarily  will  be  more  from  the  operation  of  the  property 
according  to  the  revised  schedule  than  according  to  the 
schedule  thus  superseded.  These  accretions  must  come  from 
consumers  of  water  provided  for  their  use  and  convenience. 
The  situations  of  the  parties,  the  water  corporation  and  its 
patrons,  are  affected,  one  favorably,  the  other  unfavorably. 
The  observations  made  have  for  their  purpose,  and  are 
relevant  only  to  show  the  order  to  be  within  the  purview  of 
that  provision  of  section  16,  chapter  15-0,  Code  1918,  em- 
powering this  court  to  review  the  commission's  orders. 
Viewed  in  the  light  of  that  section,  the  order  considered  is 
within  the  power  so  conferred. 

It  is  hardly  necessary  to  enter  upon  a  prolonged  discussion 
of  the  right  to  review  the  action  of  the  commission,  a  right 
questioned  because  of  the  "purely  administrative"  character 
of  the  proceedings  contemplated  by  the  statute,  chapter  15-0, 
creating  the  commission  and  delegating  to  it  the  authority 
formerly  possessed  by  the  legislature  alone.  A  schedule  of 
rates  for  a  public  utility  that  effects  inequitable  results  is 
and  always  has  been  the  subject  of  judicial  enquiry,  whatever 
may  be  the  source  of  the  authority  prescribing  such  rates. 
As  said  in  Chicago  &  O.  T.  B.  Co.  v.  Wellman,  143  IT.  S. 
339,  344:  "The  legislature  has  power  to  fix  rates  and  the 
extent  of  judicial  interference  is  protection  against  unrea- 
sonable rates."  In  Budd  v.  New  York,  143  IT.  S.  517,  there  is 
this  further  remark:  The  "eases  all  support  the  proposition 
that  while  it  is  not  the  province  of  the  courts  to  enter  upon 
the  merely  admini-strative  duty  of  framing  a  tariff  of  rates 
for  carriage,  it  is  within  the  scope  of  judicial  power  and  a 
part  of  judicial  duty  to  restrain  anything,  which  in  the 
form  of  a  regulation  of  rates,  operates  to  deny  to  the  owners 
of  property  invested  in  the  business  of  transportation  that 
equal  protection  which  is  the  constitutional  right  of  all  own- 
ers of  other  property.  There  is  nothing  new  or  strange  in 
this."  How  may  courts  without  a  judicial  investigation  in 
the  form  of  a  review  determine  the  reaSbnableness  of  a  rateT 
The  act  itself,  section  16,  if  it  does  not  expressly  grant  it, 
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clearly  implies  authority  for  the  review  when  the  matter  of 
rates  is  involved  whether  they  are  excessive  from  the  stand- 
point of  the  patron,  or  unreasonable  from  the  standpoint 
of  the  utility.  In  either  event  this  court  is  to  "decide  the 
matter  in  controversy  as  may  seem  to  be  just  and  right," 
The  Supreme  Court  of  the  United  States  says:  "If  the 
law  be  such  as  to  make  the  decision  of  the  legislature  or  of 
a  commission  conclusive  as  to  the  sufficiency  of  rates,  this 
court  has  held  such  a  law  to  be  unconstitutional. ' '  Miisotiri 
Pacific  R.  Co.  V.  Tucker,  230  U.  S.  337,  340,  57  L.  Ed.  1507, 
1510,  citing  Chicago  M.  &  St.  P.  R.  Co.,  134  U.  S.  418,  33  L. 
Ed.  970. 

It  can  not  reasonably  be  said  that  there  can  not  be  a  review 
except  when  the  rates  are  confiscatory.  The  commission's 
authority  relates  to  the  effect  they  produce,  that  is,  whether 
they  are  reasonable,  just  and  fair  to  the  utility  and  its  pat- 
rons. The  result  must  not  be  inequitable  to  either,  the  rights 
of  both  are  to  be  considered  and  preserved.  If  either  is  to 
be  protected  to  the  disadvantage  of  the  other,  the  utility  must 
bear  the  consequences. 

The  order  entered  by  the  Public  Service  Commission  upon 
the  application  of  Huntington  Water  Corporation,  a  utility 
engaged  since  1886  in  supplying  water  for  use  and  consump- 
tion by  the  inhabitants  of  the  City  of  Huntington  and  vicin- 
ity, is  the  subject  matter  of  this  investigation.  To  obtain  a 
review  of  the  order  and  direct  its  temporary  or  permanent 
suspension.  City  of  Huntington  challenges  its  correctness 
upon  several  theories.  The  order  and  the  opinion  considered 
together  state  the  facts  ascertained  by  the  commission  as  a 
result  of  its  investigation  based  upon  the  testimony  of  com- 
petent witnesses  examined  by  the  parties  to  the  controversy. 

The  present  fair  value  of  the  property  of  the  Huntington 
Water  Corporation,  useful  and  used  in  the  service  of  the 
public,  as  so  ascertained  and  determined  for  rate  mafcing 
purposes,  is  $1,150,000.00  on  which  the  commission  allowed 
nine  per  centum  to  provide  a  fund  sufficient  to  meet  the  con- 
stant tendency  of  the  property  to  depreciate  in  value  by 
reason  of  the  service  to  which  it  is  devoted,  and  a  reasonable 
return  to  the  owner  after  payment  of  the  expenses  of  opera- 
80  w.  Va. 


D,^.,/=JLyCJOOJ^IC 


708  Huntington  «.  Pub.  See.  Com.      [Dec.  1921 

tion,  inclading  taxes  and  other  charges  of  the  same  general 
character.  The  property  valuation  at  the  prescribed  rate 
■will  yield  $103,500.00  annually.  The  schedule  of  water  rates 
superseded  by  the  order  involved  would,  as  estimated  by  the 
agents  of  the  corporation,  yield  an  operating  revenue  for 
the  year  1921  of  $167,389.32,  and  a  net  revenue  of  $70,959.40, 
the  expense  of  operation  for  the  same  period  being  $96,429.92. 

According  to  the  claim  of  the  watgr  corporation,  the  ex- 
^encies  of  its  business  require  an  additional  $32,541.54, 
but  from  this  amount  the  commission  deducted  $2,541.54, 
leaving  only  $30,000.00,  the  difference  in  the  two  amounts 
being  asked  for  to  meet  the  variance  in  the  revenues,  as  esti- 
mated by  the  engineers  for  the  water  corporation  and  the 
commission  respectively.  Or,  instead  of  $103,500.00,  which 
the  commission  found  to  be  a  reasonable  return  upon  the 
corporation's  property,  it  provided  for  a  net  return  of  $100,- 
995.40.  If  from  this  sum  there  is  deducted,  as  it  should  be, 
the  $8,739.96,  the  depreciation  reserve,  there  remains  $92,- 
255.44  available  for  use  in  the  paymeut  of  interest  on  the 
mortgaged  indebtedness  of  the  corporation  and  for  distribu- 
tion amoi^  its  stockholders  in  the  form  of  dividends,  if  the 
property  valuation  as  fixed  by  the  commission  is  approxi- 
mately correct. 

The  outstanding  capital  stock  of  the  corporation  aggre- 
gates $227,000.00,  and  its  bonded  indebtedness  $800,000.00, 
one  part  of  which  bears  five  per  cent,  the  other  six  per  cent 
interest,  the  total  interest  charge  being  $47,234.00.  If  this 
chaise  is  deducted  from  the  net  return,  as  we  have  ascer- 
tained it  to  be,  the  result  is  $45,021.44  available  for  distri- 
bution as  dividends  on  capital  stock,  or  to  surplns  account 
or  such  other  use  as  the  company  may  choose  to  apply  it. 
Because  this  net  balance,  when  applied  to  the  payment  of 
dividends  on  the  par  value  of  tbt  stock,  is  unusual,  the  City 
of  Huntington  protests  that  an  increase  in  the  schedule  of 
rates  sufficient  to  yield  such  balance  is  without  legal  war- 
rant, exorbitant  and  therefore  in  excess  of  the  demands  of 
justice  and  fair  treatment. 

The  protestant,  City  of  Huntington,  also  assails  as  exces- 
sive and  erroneous  the  valuation  placed  upon  the  company's 
B9  w.  vb. 
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property  for  rate  making  purposes.  The  valuation  repre- 
sented by  the  figures,  $757,831.67,  according  to  its  conten- 
tion, more  nearly  approximates  the  fair  value  of  flie  prop- 
erty as  its  engineer  found  it  to  he.  The  report  filed  by  the 
company 's  engineer  shows  the  value  to  be  $1,260,408.43.  In 
arriving  at  this  result  he  used  as  a  basis  for  computation  a 
valuation  which  he  made  of  the  same  property  in  1915  while 
serving  the  commission  in  the  same  capacity,  and  he  found 
the  property  then  reasonably  worth  as  an  investment  the 
sum  of  $1,178,641.00  as  of  the  first  day  of  that  year.  In  hia 
appraisal,  in  order  to  reach  an  approximate  value  for  the 
purpose  of  the  application  of  the  water  corporation  then 
pending  before  the  commission,  he  adopted  the  reproduction 
cost  new  less  depreciation  theory  of  valuation  for  properties 
appropriated  to  the  nse  and  benefit  oif  the  public,  accepting 
as  correct  the  average  unit  prices  of  labor,  material  and 
equipment  covering  a  period  of  five  years  prior  to  January 
1,  1915.  Sometime  thereafter  he  severed  his  connection  with 
the  commission  and  entered  into  the  employment  of  the  water 
corporation,  particularly  with  reference  to  the  ascertainment 
of  the  property  valuation  for  the  purpose  of  the  present 
proceeding. 

Prom  the  1915  amount,  with  some  corrections  of  minor 
importance,  he  first  deducted  the  depreciation  of  the  prop- 
erty since  that  date  and  added  the  actual  cost  of  all  subse- 
quent additions  to  it  and  found  its  fair  value  for  rat«  making 
porposes  to  be  $1,260,408.13  as  of  November  30,  1920.  An- 
other engineer  also  employed  by  the  city  undertook  to  value 
the  property  from  an  historical  point  of  view  less  depre- 
ciation. As  the  result  of  his  investigation  did  not  prove 
satisfactory  to  the  commission,  it  declined  to  accept  his  find- 
ing, because  the  corporation's  books  did  not  contain  sufB- 
cient  data  from  which  to  determine  with  the  requisite  degree 
of  certainty  the  actual  or  approximate  cost  of  the  property, 
and  also  because  he  did  not  attempt  to  show  its  cost  prior 
to  1899,  and  of  his  method  of  determining  the  depreciation 
that  has  accrued  since  that  year. 

With  these  different  results  and  the  testimony  of  compe- 
tent witnesses  ezplainiug  the  different  theories  applied  be- 
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fore  it,  the  commission,  after  considering  both  reports  and 
the  testimony,  accepted  as  representing  more  nearly  the  rea- 
sonable value  of  the  property  the  report  of  Anderson  but  re- 
duced his  amount  to  $1,150,000.00,  -which  is  less  than  the 
1915  valuation.  The  method  of  computation  adopted  and 
followed  by  him  in  substance  and  effect  is  the  same  as  that 
approved  in  Charleston  v.  Public  Service  Commission,  86  W. 
Va,  536,  where,  as  in  this  ease,  no  books  showed  the  cost  of 
the  property.  Under  such  circumstances  there  can  be  no 
serious  or  valid  objection  to  the  method  adopted  and  pursued 
by  Anderson,  especially  where,  as  in  both  cases,  "the  valua- 
tion was  made  under  normal  conditions  when  prices  of  ma- 
terial and  labor  were  not  inflated."  This  fact  the  commission 
recognized  as  being  important.  There  being  ample  evidence 
to  support  the  commission's  findings,  this  court  can  not  and 
will  not  disturb  them.  Norfolk  &  "Western  Ry.  Co.  v.  Public 
Service  Commission,  82  W.  Va.  408 ;  MUl  Creek  Coal  <&  Coke 
Co.  v.  Public  Service  Commission,  84  W,  Va.  662 ;  City  of 
Charleston  v.  Public  Service  Commission,  cited. 

A  controversy  has  arisen  as  to  what  constitutes  the  in- 
vestment on  which  a  public  utility  is  entitled  to  a  fair  return 
from  the  operation  of  its  property  for  public  convenience, 
and  for  the  most  part  this  is  the  main  ground  of  complaint 
against  the  schedule  of  rates  fixed  by  the  commission.  As 
applied  to  the  facts  involved,  the  question  is  whether  the 
proper  basis  for  the  computation  in  the  process  for  the  as- 
certainment of  a  reasonable  or  fair  return  for  the  service 
rendered  is  the  fair  value  of  the  property  in  its  entirety, 
or,  that  valuation  less  $800,000.00,  the  amount  of  the  corpor- 
ation's bonded  indebtedness,  a  difference  of  $350,000.00.  It 
is  not,  however,  reasonable  to  suppose  that  the  proceeds  de- 
rived from  this  source  represent  anything  like  the  amount 
the  property  has  cost  during  the  more  than  thirty  years  of 
its  serviee  in  behalf  of  the  public.  Earnings  of  the  company 
doubtless  have  gone  into  betterments,  perhaps  beyond  the 
amount  represented  by  the  proceeds,  and  it  may  be,  even 
beyond  the  valuation  now  considered.  With  this  contention 
there  is  allied  the  still  further  ai^ument  or  claim  that  to  the 
extent  the  bonds  represent  investment  in  the  property,  the 
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measure  of  the  return  to  the  water  eorporation  is  the  rate 
of  interest  they  bear.  That  is,  the  eorporation  is  not  en- 
titled to  a  return  on  the  $800,000.00  indebtedness  at  a  rat« 
in  excess  of  interest  on  that  amount,  and,  therefore  not  upon 
the  fair  value  of  the  property  considered  as  a  whole,  without 
regard  to  the  encumbrances  on  it.  Or  more  briefly,  the 
utility  can  not,  it  is  argued,  be  permitted  to  earn  a  net  re- 
turn on  the  property  in  its  entirety,  but  only  on  $350,000.00, 
the  company's  equity  in  it. 

With  practical  unanimity  courts  have  held  that  the  return 
is  to  be  based  upon  the  present  fair  value  of  the  property 
devoted  to  public  service.  In  the  leading  case  of  Smyth  v. 
Ames,  169  U.  S.  466,  the  rule  was  first  announced  in  this 
language:  "We  hold,  however,  that  the  basis  of  all  calcula- 
tion as  to  the  reasonableness  of  rates  to  be  chained  by  a  cor- 
poration jnaintainii^  a  highway  under  legislative  sanction 
must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public.  •  •  •  •  What  the  company 
is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that 
which  it  employs  for  the  public  convenience." 

The  court  did,  it  is  true,  in  that  case  remark  that  "if  a 
railroad  has  bonded  its  property  for  an  amount  that  exceeds 
its  fair  value  or  if  its  capitalization  is  largely  fictitious,  it 
may  not  impose  upon  the  public  the  burden  of  such  increased 
rates  that  may  be  required  for  the  purpose  of  realizing 
profits  upon  such  excessive  valuation  or  fictitious  capitaliza- 
tion," but  by  way  of  precaution  added:  "and  the  apparent 
value  of  the  property  and  franchises  used  by  the  eorporation, 
as  represented  by  its  stocks,  bonds  and  obligations,  is  not 
alone  to  be  considered  in  determining  the  rates  that  may  be 
reasonably  charged."  But  by  no  means  is  this  statement  to 
be  interpreted  as  a  limitation  upon  the  right  of  such  a  cor- 
poration to  base  its  right  to  a  net  profit  upon  the  fair  value 
of  its  property  without  regard  to  the  interest  charge  on  its 
bonded  indebtedness.  Evidently  these  remarks  are  not  so 
understood  by  the  subordinate  federal  courts,  for  Circuit 
Court  Judge  Hunt  in  Montana  W.  8.  R.  Co.  v.  Morley,  198 
Fed,  991,  1007,  said:  "But  we  must  not  accept  the  amount 
of  the  bonded  debt  as  a  complete  or  accurate  criterion  of  the 
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value  of  the  property"  and  approved  the  lat^age  of  Presi- 
dent Hadley  of  Yale  University  in  the  report  of  the  Railroad 
Securities  CommissioD  to  the  President  of  the  United  States, 
dated  November  1,  1911,  saying:  "Insofar  as  the  value  of 
the  property  Is  an  element  in  rate  regulation,  the  outstand- 
ing securities  are  of  so  little  evidentiary  weight  that  it  would 
be  of  distinct  advantage  if  courts  and  commissions  would 
disregard  them  entirely  except  as  a  part  of  the  finaneial  his- 
tory of  the  property,  and  would  insist  upon  direct  evidence 
of  the  actual  money  invested  in  the  properties."  See  also; 
KnoxvUle  v.  KnoxviUe  Water  Co.,  212  U.  S.  1,  53  L.  Ed.  371 ; 
Louisville  &  N.  B.  Co.  v.  B.  B.  Commission,  196  Fed.  800  j 
Texas  &  P.  B.  Co.  v.  B.  B.  Commission,  192  Fed.  280. 

The  present  fair  value  of  the  property  devoted  to  public 
use  is  the  rule  prescribed  in  the  Minnesota  rate  oases,  230 
U.  S.  352,  355,  441.  The  same  court  has  gone  further  and 
held  that  the  return  guaranteed  by  the  Constitution  of  the 
United  States  is  a  return  upon  the  "reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public."  San 
Diego  L.  &  T.  Co.  v.  Jasper,  189  U.  S.  439,  442. 

And  in  Simpson  v.  Shepard  (Minnesota  rate  cases,  supra), 
the  court,  speaking  through  Mr.  Justice  Hughes,  also  said: 
"As  the  company  may  not  be  protected  in  its  actual  invest- 
ment if  the  value  of  the  property  be  plainly  less,  so  the  mak- 
ing of  a  just  return  for  the  use  of  the  properly  involves 
the  recognition  of  its  fair  value  if  it  be  more  than  its  cost. 
The  property  is  held,  in  private  ownership,  and  it  is  that 
property  and  not  the  original  cost  of  it,  of  which  the  owner 
may  not  be  deprived  without  due  process  of  law." 

In  discussing  the  basis  of  valuation  upon  which  a  fair  re- 
turn must  be  allowed,  the  New  Jersey  Supreme  Court  in  the 
case  of  Public  Service  Company  v.  Public  Service  Board,  84 
N.  3.  L.  463,  474,  said:  "We  are  met  with  difBonlties  and 
valid  objections  ■  whether  we  adopt  the  standard  of  actual 
investment,  of  cost  of  reproduction  or  present  value.  It 
would  be  a  waste  of  time  for  us  to  go  into  this  discussion. 
We  think  it  enough  to  say  that  the  great  weight  of  authority 
is  in  favor  of  the  standard  of  present  value.  That  standard 
has  the  sanction  of  the  United  States   Supreme   Court  in 
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cases  involving  the  constitutional  rights  of  the  companies 
and  is  said  by  that  court  to  be  no  longer  open  to  dispute 
under  the  constitution,  San  Diego  L.  &  T.  Co.,  supra.  Since 
all  eases  of  the  kind  may  come  before  that  tribunal  for  final 
adjudication,  and  its  decision  upon  the  constitutional  ques- 
tion would  be  binding  upon  Us,  we  ought  to  adopt  the  same 
rule."  As  said  in  Hom»  Telephone  Co.  v.  Carthage,  235  Mo. 
644,  48  L.  R.  A.  (N.  S.)  1055,  Ann.  Gas.  1912-D  301,  "What 
the  company  is  entitled  to  demand  in  order  that  it  may  have 
just  compensation  is  a  fair  return  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  for  the  public." 
This  is  the  rule  adopted  and  observed  in  Oklahoma  as  well 
as  in  nearly  all  of  the  state  and  federal  courts  where  rate 
making  cases  have  been  considered  and  decided.  Pioneer 
Telephone  &  Telegraph  Company  v,  Westenhaver,  29  Okla. 
429,  38  L.  R.  A.  (N.  S.)  1209 ;  Western  Union  Telegraph 
Company  v.  State,  31  Okla.,  415 ;  Kennebec  Water  District 
V.  WatervUle,  97  Me.  185,  54  Atl.  6,  60  L.  B.  A.  856 ;  Bedlands 
L.  S  C.  Domestic  Water  Co.  v.  City  of  Redlands  et  al.,  121 
Cal.  365,  53  Pac.  843 ;  Oshkash  Water  Works  v.  B.  B.  Commis- 
sion, 161  Wis.  122,  152  N.  W.  859,  L.  R.  A.  1916-P  592. 

There  are,  it  is  true,  some  decisions  that  do  for  some  pur- 
poses take  into  consideration  the  reasonableness  of  rates  in 
connection  with  the  original  cost  of  property  employed  to 
promote  the  general  welfare  of  the  community  in  which  it 
is  located  with  reference  to  rates  ample  to  pay  fixed  interest 
charges  and  dividends  without  express  recognition  of  the 
rule  so  abundantly  sustained  by  the  authorities  cited  and 
many  others  that  could  be  cited  that  the  present  value  of 
the  property  represents  the  amount  on  which  the  return 
must  be  computed.  They  treat  the  capitalization  and  indebt- 
edness as  relevant  in  the  ascertainment  of  the  true  property 
valuation  and  for  no  other  purpose.  The  only  eases  found 
upon  this  investigation  so  holding  are  Beagan  v.  Farmers' 
Loan  <&  T.  Co.,  154  U.  S.  362 ;  Dow  v.  Beidelman,  125  V.  S. 
680 ;  Ball  V.  Rutland  B.  Co.,  93  Fed.  513 ;  Chicago  M.  <£  8t. 
P.  B.  Co.  V.  Smith,  110  Fed.  473;  Wallace  v.  Arkansas  C. 
B.  Co.,  118  Fed.  422,  55  C.  C.  A.  192. 

In  the  Reagan  case  the  question  was  whether  in  the  oper- 
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ation  of  the  properties  of  the  defendant,  a  railroad  corpora- 
tion, the  schedule  of  rates  prescribed  by  the  Texas  Railroad 
Commission  were  such  as  to  yield  revenues  snfficient  in 
amount  to  pay  current  expenses,  taxes,  etc.,  depreciation,  in- 
terest on  bonded  indebtedness  and  a  net  profit  sufficient  to 
pay  dividends  on  the  company's  capital  stock.  This  was  the 
paramount  question  involved  and  decided.  All  others  were 
important  only  upon  questions  of  jurisdiction  to  review  acts 
of  the  commission.  After  adjudging  the  tariffs  to  be  insuffi- 
cient to  yield  an  amount  large  enough  to  compensate  the 
owners  of  the  capital  stock  in  a  reasonable  amount  in  divi- 
dends, all  the  circumstances  of  the  case  being  considered, 
the  court  in  replying  to  an  argument  upon  the  subject,  added 
what  certainly  seems  significant:  "If  the  state  were  to  seek 
to  acquire  the  title  to  these  roads  under  the  power  of  em- 
inent domain,  is  there  any  doubt  that  the  constitutional  pro- 
vision would  require  the  payment  to  the  corporation  of  just 
compensation,  that  compensation  being  the  value  of  the  prop- 
erty as  it  stood  in  the  markets  of  the  world,  and  not  as  pre- 
scribed by  the  legislature  t  Is  it  any  less  a  departure  from 
the  obligations  of  justice  to  seek  to  take  not  the  title  but 
the  use  for  the  public  benefit  at  less  than  its  market  valuet" 
In  Dow  7.  Beidelman,  a  suit  the  object  of  which  was  to 
determine  whether  a  rate  of  three  cents  per  mile  for  the 
carriage  of  passengers  by  railroad  was  not  sufficient  compen- 
sation, the  ai^ument  was:  "that  with  the  same  traffic  that 
their  road  has  now,  and  a  charging  for  transportation  at  the 
rate  of  three  cents  per  mile,  the  net  yearly  revenue  will  pay 
less  than  ly^  per  cent  on  the  original  cost  of  the  road,  and 
only  a  little  more  than  2  per  cent  on  the  amount  of  its  bonded 
debt."  The  court  did  not  decide  the  question  presented  be- 
cause there  was  not  in  the  record  any  "evidence  as  to  how 
much  the  bonds  cost  or  as  to  the  amount  of  the  capital  stock 
of  the  corporation  as  reorganized  or  as  to  the  sum  paid  for 
the  railroad  by  that  corporation  or  its  trustees."  There  was 
involved  in  Ball  v.  Railroad,  supra,  the  question  of  the  im- 
pairment of  the  charter  provision  of  the  railroad,  "givii^ 
it  the  right  to  fix  the  rates  of  fare  on  its  road  within  certain 
limits,"  was  considered  and  the  court  held  that  subsequent 
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legislation  reducing  the  rates  of  fare  below  the  limit  and 
below  "what  will  permit  the  railroad  company  to  earn  a 
reasonable  income  on  the  capital  invested"  is  in  violation  of 
the  fourteenth  amendment  as  a  taking  of  property  without 
due  process  of  law.  In  RaUroad  Co.  v.  Smttk,  supra,  the 
court,  actii^  upon  the  findings  of  a  master  in  chancery,  ac- 
cepted the  valuation  of  the  company's  property  devoted  to 
public  use  as  the  basis  for  compensation  to  determine  whether 
at  the  schedule  of  rates  the  company  could  earn  a  net  profit 
from  the  operation  of  its  property  in  an  amount  sufBcieut 
to  pay  fixed  charges  and  discounts,  and  as  result  of  the  com- 
putation upon  that  basis,  the  court  found  the  schedule  in- 
sufficient. In  substance  and  effect  the  langaage  of  Wallace 
V.  Railroad  Co.  is  the  same.  The  court  must  have  had  before 
it  the  value  of  the  property,  else  it  eould  not  have  found  upon 
demurrer  to  the  bill  the  reduction  of  the  gross  earnings  from 
the  property  to  be  far  below  an  amount  required  to  reim- 
burse the  company  by  the  payment  of  operating  expenses, 
taxes  and  fixed  charges. 

There  does  not  appear  any  sound  principle  of  law  that 
sanctions  any  other  measurement  for  the  return  a  utility  is 
entitled  to,  than  a  rate,  which  when  applied  to  the  fair  valu- 
ation of  its  property  useful  and  used  in  behalf  of  the  public, 
without  regard  to  its  capital  stock  or  its  mortgaged  indebted- 
ness ;  except  that  no  rate  of  return  is  allowable  unless  it  is 
sufficient  under  ordinary  circumstances  to  cover  the  expenses 
incident  to  the  operation  of  the  property,  including  taxes, 
depreciation,  interest  and  dividends.  The  facts  proved  and 
practically  conceded  do  not  even  tend  to  show  that  the  man- 
agement of  Huntington  Water  Corporation  has  not  always 
been  efficient  and  the  service  rendered  by  it  satisfactory. 
There  is  no  charge  against  it  of  any  character  except  as  to 
rates  and  the  method  of  appraisement  of  its  property.  It 
has  faithfully  performed  the  duties,  the  performance  of 
which  it  assumed  when  oi^anized.  No  question  has  arisen 
as  to  watered  stock,  inflated  prices,  inefficient  administra>- 
tion  or  incompetency  of  its  officers  and  agents.  The  only 
hint  is  its  increase  in  salaries  in  anticipation  of  its  applica- 
tion for  a  more  remunerative  schedule  of  rates.     But  the 
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salary  increase  is  insi^ificant  compaTed  with  the  service 
rendered. 

Enough  has  been  said  to  show  that  the  present  fair  valne 
of  the  property  devoted  to  the  service  of  the  public  is  to  be 
made  the  basis  of  the  return  to  the  owner  or  proprietor.  This 
has  been  tbe  tnile  recognized  and  applied  heretofore  by  this 
court.  City  of  Charleston  v.  Public  Service  Commission,  86 
W.  Va.  536 ;  Bluefield  Water  Works  &  Improvement  Co.  v. 
Public  Service  Commission,  89  W.  Va.  736,  recently  de- 
cided. The  amount  of  capitalization  and  bonded  indebted- 
ness of  a  public  service  company  ordinarily  is  no  test  of  the 
value  of  the  property.  7  Fletcher,  Cyclopedia  of  Corpora- 
tions, Sec.  4536 ;  Wyman,  Public  Service  Corporations,  Sec. 
1092,  cases  cited.  It  is  not  the  amount  of  the  stockholders' 
investment  in  the  property,  nor  of  their  so-called  equity, 
that  determines  the  basis  of  the  yield,  but  the  value  of  the 
property  devoted  or  dedicated  to  public  use. 

The  6nal  question  to  be  discussed  and  decided  is  the  net 
income  the  corporation  may  properly  have  from  the  oper- 
ation of  its  property,  as  valued  by  the  commission,  such  in- 
come as  the  corporation  may  use  for  the  exigencies  of  its 
business,  or  may  require  for  distribution  among  its  stock- 
holders in  the  form  of  dividends  or  otherwise.  It  is  upon 
the  answer  to  this  question  that  a  difference  of  opinion  haa 
arisen  among  members  of  tbe  court.  President  Ritz  and 
Judges  PoFFENBAROBR  and  Lively  would  measure  or  test  the 
rate  of  income  by  the  corporation's  equity  in  the  property, 
either  coupled  with  or  independent  of  the  amount  of  the  cor- 
porate stock  and  indebtedness,  or  by  each  separately,  or  for 
some  purposes  in  connection  with  the  appraised  value  of  the 
property.  Judge  Miller  and  I  base  the  income  rate  exclu- 
sively upon  such  valuation,  disregarding  as  irrelevant  and 
unimportant  the  equity,  encumbrance  and  stock,  insofar  as 
they  affect  the  corporation's  right  to  income.  Our  concep- 
tion of  the  basis  of  that  right  is  tbe  value  of  the  corporation's 
property,  the  property  it  owns,  the  property  in  its  entirety, 
the  property  the  corporation  has  set  apart  to  serve  the  pub- 
lic. It  does  not  own  the  stock,  it  does  not  own,  but  owes  the 
indebtedness,  and  neither  the  Btochholders  nor  the  creditors 
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own  the  corporation's  property.  The  sole  owners  of  the 
property  is  the  corporation,  and  the  corporation  has  the  on- 
qnalified  right  to  control  and  manage  the  property  to  pro- 
mote the  welfare  of  the  public.  The  only  interest  the  cred- 
itors have  in  the  property  resides  in  the  indebtedness,  and 
the  only  interest  the  stockholders  have  in  the  property  ia 
in  the  dividends  to  be  paid  and  in  the  persons  who  shall 
manage  and  control  the  corporate  business.  In  line  with 
these  observations,  as  it  seems  to  the  writer,  is  the  language 
of  the  opinion  in  Coal  £  Coke  Ry.  Co.  v.  Conley,  cited,  (p. 
190) :  "Exorbitant  rates  can  not  be  exacted  from  the  pub- 
lic for  the  sole  reason  that  persons  interested  in  a  corpora- 
tion have  contracted  with  it  and  with  another  for  profits  in 
excess  of  that  which  amounts  to  a  reasonable  and  fair  return 
on  the  money  actually  invested  or  the  equivalent  of  the  ac- 
tual value  of  the  plant.  The  capitalization  may  far  exceed 
the  utmost  value  of  the  company's  property  for  some  rea- 
son." This  argument  was  intended  to  answer  and  did  answer 
the  claim  advanced  that  the  rate  of  income  should  be  ade- 
quate to  pay  dividends  on  the  company's  stock  issues  and 
interest  on  the  company's  indebtedness,  though  these  items 
may  with  others  have  exceeded  the  fair  value  of  the  property. 
A  corporation  is  an  entity  wholly  distinct  from  the  owners 
of  its  capital  stock.  It  has  the  l^al  title  to  the  corporate 
property,  its  shareholders  do  not  have  any  title  to  it.  Each 
has  a  separate  existence,  separate  interests  and  separate  lia- 
bilities, and,  insofar  as  the  right  of  an  individual  member 
of  the  company  to  its  earnings  is  concerned,  he  is  entitled 
only  to  his  proportionate  share  of  the  surplus  profits.  The 
corporation  is  the  real  person.  Park  v.  Petrolev/m  Co.,  25 
W.  Va.  108 ;  Moore  v.  Sckoppert,  22  W.  Va.  282 ;  KaTvawha 
Coal  Co.  V.  Ballard  &  Welch  Coal  Co.,  43  "W.  Va,  721.  It 
the  capital  stock  and  indebtedness  of  a  corporation  are  to  be 
excluded  from  the  appraisement  of  its  property  as  the  basis 
of  the  return  it  is  entitled  to  when  they  exceed  the  value  of 
the  property,  why  should  they  not  also  be  excluded  from 
consideration  for  any  and  all  purposes  when  they  are  ma- 
terially less  than  its  value  t  Although  not  directly  in  point, 
it  may  not  be  amiss  to  remark  that  in  Towne  v.  Eisner,  245 
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r.  S.  418,  425,  the  Supreme  Court  of  the  United  States  held 
in  effect  that  dividends  in  the  form  of  stock  are  not  income 
as  the  word  is  understood,  and  that  stock  dividends  are  not 
taxable  as  such  under  the  federal  income  tax  law  of  1913. 

There  is  no  immutable  standard  for  the  measurement  of 
the  income  a  company  serving  the  public  is  entitled  to  under 
all  circumstances  and  conditions,  and  in  the  very  nature  of 
things  there  could  not  be.  The  facts  of  each  ease  differ 
from  the  facts  of  every  other  case.  No  two  of  them  are  any 
more  alike  than  are  two  or  more  faces. 

Neither  is  the  legal  rate  of  interest  a  safe  or  certain  guide, 
as  the  authorities  say.  In  some  instances  a  utility  may  re- 
quire a  greater  percentage  of  income  than  the  law  prescribes, 
and  in  others  less  than  such  a  rate.  Bat  usaaU;  the  authori- 
ties agree  that  the  basis  of  the  rate  is  the  value  of  the  prop- 
erty devoted  to  a  public  use,  not  the  utility's  stocks  or  bonds, 
and  with  this  as  a  starting  point,  sanction  a  rate  which  will 
produce  such  a  net  income  as  will  repay  in  profits  a  just  and 
reasonable  compensation  for  the  use  of  the  property  so  val- 
ued, whether  the  rate  is  more  or  less  than  the  legal  interest 
rate,  inflated  prices  beii^  excluded.  If  the  rate  is  eiceasive 
in  its  results  in  that  it  yields  more  than  is  just  and  fair  to 
the  consumer  it  then  is  an  unreasonable  rate  but  if  it  does 
him  no  injustice  he  can  not  be  heard  to  complain.  The  only 
injustice  of  which  complaint  is  made  ia  not  by  the  consumers 
directly,  but  by  the  City  of  Huntington,  the  sole  protestant, 
and  the  basis  of  its  complaint  is  that  the  company's  stock- 
holders receive  a  greater  percentage  of  dividends  than  they 
should  have,  and  for  that  reason  the  city  injects  the  amount 
of  the  capital  stock  and  the  indebtedness  into  the  balance 
where  otherwise  other  matters  may  be  in  a  state  of  equipoise. 
By  the  proposed  method  and  by  it  alone  can  it  be  made  to 
appear  that  the  9%  rate  is  inequitable. 

To  say  the  least,  the  rules  now  advocated  are  innovations 
upon  the  rules  generally  recognized  as  being  approximately 
just  and  fair,  where  the  conditions  are  normal.  If  the  for- 
mer should  receive  general  judicial  approval  from  what 
source  would  a  company,  engaged  in  the  performance  of  a 
public  duty  with  a  valid  capital  stock  or  a  valid  indebtedness 
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in  excess  of  the  estimated,  though  not  the  fair  value  of  its 
property,  earn  a  profit  from  the  operation  of  its  property,  if 
the  operating  expenses  and  interest  charges  exhausted  the 
gross  revenue!  That  condition  wonld  necessitate  railroad 
receiverships  practically  without  limit,  and  deter  capital  in- 
vestment in  any  public  enterprise. 

As  it  seems  to  me,  a  return  is  not  reasonable  when  limited 
to  interest  upon  indebtedness  and  a  mere  dividend  on  stock 
without  allowance  for  the  additional  risk  assumed  and  en- 
tailed in  a  public  business. 

To  warrant  suspension  of  a  schedule  of  rates  lawfully  au- 
thorized, on  the  ground  of  alleged  unreasonableness,  the  dis- 
parity between  what  is  reasonable  and  unreasonable  ought 
to  appear  sufficiently  clear.  If  it  does  not  work  a  hardship 
upon  the  community  served,  it  ought  not  to  be  suspended. 
There  is  in  this  ease  an  obvious  lack  of  imposition  upon  the 
water  consumers,  and  an  equally  evident  lack  of  an  undue 
return  to  the  utility.  It  can  not,  therefore,  be  contended, 
even  if  important  in  view  of  what  has  been  said,  that  the 
order  provides  a  fund  to  be  assessed  to  and  collected  in 
advance  from  water  consumers  for  a  substantial  enlai^ment 
of  the  corporation's  water  supplying  instrumentalities  and 
their  extension  so  as  to  increase  the  number  of  its  patrons, 
and  consequently  the  quantum  of  revenue  the  betterments 
will  yield  when  completed  and  paid  for,  as  well  as  the  value 
and  efficiency  of  the  applicant's  property.  Even  if  there  be 
a  demand  for  such  improvement,  no  rule  or  principle  of  law 
authorizes  advancement  of  rates  for  water  furnished  to  con- 
sumers in  order  to  raise  a  fund  to  be  administered  and  ap- 
plied in  advance  to  defray  the  expenses  incident  to  the  im- 
provement. The  corporation  miist  resort  to  other  financial 
sources,  as  by  the  negotiation  of  loans,  or  by  the  issuance 
and  sales  of  capital  stock  to  obtain  the  means  to  meet  such 
expenditure.  Reason  and  authority  dictate  such  a  policy; 
No.  3400,  20  I.  C.  C.  R.  266,  where  the  Interstate  Commerce 
Commission  denied  the  demand  for  railroad  transportation 
rates  to  enable  the  carrier  to  improve  its  property,  and  per- 
mission to  make  such  increases,  and  said  that  for  the  purpose 
of  determining  whether  a  given  advance  is  reasonable,  the 
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railway  ought  not  to  treat  as  a  part  of  its  operatii^  expenses 
the  cost  of  permanent  improvement  or  extensions,  and  this 
must  of  necessity  mean  that  the  rates  should  not  be  suffi- 
cient to  allow  both  payment  of  dividends  to  stockholders  and 
interest  to  bondholders  and  an  additional  sum  for  the  pur- 
pose of  improving  and  increasing  the  value  of  such  property. 
See  also  pages  335-336,  same  volume,  "Intent  to  increase 
the  plant  value  through  improvements  although  such  im- 
provements are  partially  completed  can  not  be  accepted  as 
the  basis  for  the  purpose  of  fixing  rates,  the  actual  fair  value 
at  the  time  used  and  useful  in  the  business  of  furnishing 
service  to  the  public  being  the  true  basis  for  calculating 
proper  charges,"  Be  Seneca  Telephone  Company,  P.  U.  B. 
1919  P,  48;  Re  Farmers  &  Merchants  Telephone  Company, 
P.  U.  R.  1918  F,  283 ;  Ee  Missouri  &  Kansas  Telephone  Com- 
pany, P.  U.  R.  1918  C,  55. 

Judge  Miller  and  I  do  not  agree  to  a  suspension  of  the 
order  reviewed. 

RiTZ,  PbesidenTj  {concurring)  -. 

Some  statement  of  the  reasons  which  impel  me  to  the  con- 
clusion to  suspend  the  rate  involved  in  this  case  is  not  inap- 
propriate as  it  does  not  seem  that  any  of  my  brethren  concur 
in  all  of  the  views  which  I  entertain. 

In  every  case  where  the  validity  of  a  rate  is  involved  it 
is,  of  course,  necessary,  in  order  to  reach  a  conclusion,  to  de- 
termine as  a  basis  therefor  the  value  of  the  thing  upon  which 
the  return  is  to  be  based.  I  quite  agree  that  a  public  service 
corporation  is  entitled  to  a  fair  and  reasonable  return  upon 
the  value  of  the  property  devoted  by  it  to  the  public  service. 
Entertaining  this  view,  the  first  question  then  presented  is, 
how  is  that  value  to  be  ascertained  t  In  the  early  history  of 
rate  making  almost  exclusive  consideration  was  given  to  the 
amount  of  bonds  and  capital  stock  outstandii^.  It  waa  soon 
found  that  such  a  method  was  manifestly  unjust,  for  in  mai^ 
instances  all  of  the  capital  stock  was  given  as  a  bonus  to  the 
bondholders,  and  in  others  the  bonds  sold  at  a  much  depre- 
ciated price,  and  in  still  others  inordinate  sums  of  money 
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sqaandered  for  promotion  expenses.  The  books  are  fall  of 
cases  repudiating  this  method  as  an  exclusive  one  for  ar- 
riving at  the  value  of  the  property  of  a  public  service  cor- 
poration for  the  purpose  of  rate  makii^.  It  was  then 
thought  that  while  the  par  value  of  the  bonds  and  the  stock 
was  not  a  sound  basis,  the  market  value,  where  the  same 
could  be  ascertained,  of  these  securities,  would  famish  a 
reasonably  safe  point  from  which  a  start  could  be  made.  It 
was  argued  that  the  value  of  the  bonds  and  stocks  of-  the 
corporation  in  the  market  ought  to  represent  with  reasonable 
accuracy  the  value  of  its  properties,  and  this  would  seem  to 
be  so  as  an  abstract  proposition,  but  actual  experience  soon 
taught  that  market  values  of  stocks  and  bonds  depended  upon 
many  elements  besides  the  actual  value  of  the  property  upon 
which  th^  were  based,  so  that  this  method  coald  not  be  con- 
sidered as  an  exclusive  method  of  determining  the  property . 
value  for  the  purpose  of  making  a  rate.  The  actual  cost  of 
the  property,  where  it  could  be  ascertained,  has  often  been 
considered  as  the  most  reliable  basis  for  rate  making.  If  it 
can  be  ascertained  what  it  actually  cost  to  construct  a  given 
plant,  and  it  is  shown  that  the  work  was  economically  done, 
there  would  seem  to  be  no  reason  why  this  would  not  be  the 
most  satisfactory  basis  for  arriving  at  the  value  of  the  plant 
for  rate  making  purposes.  Of  course,  this  leaves  out  the 
element  of  the  increase  in  property  values  because  of  in- 
creased population,  or  other  contingencies,  which  may  result 
in  a  substantial  advance  in  the  value  of  the  investment, 
which  it  is  conceded  a  public  service  corporation  should  have 
the  benefit  of,  as  well  as  any  other  property  owner.  Because 
of  the  fact,  however,  that  many  such  corporations  had  no 
data  from  which  the  actual  value  could  be  ascertained,  and 
because  of  the  unreliability  of  the  other  methods  above 
pointed  out,  various  rate  making  authorities  resorted  to  the 
theory  known  as  reproduction  new  less  depreciation,  which 
consists  in  having  experts  make  an  inventory  of  the  proper- 
ties to  determine  what  it  would  cost  to  reconstruct  each  a 
plant  under  existing  conditions,  and  at  existing  prices,  de- 
ducting from  this  result  an  arbitrary  amount  for  the  depre- 
ciation of  the  plant  during  the  time  it  had  been  in  existence. 
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While  this  method  was  resorted  to  originally,  because  of  the 
paucity  of  information  as  to  the  actual  cost  of  the  plant,  it 
is  now  very  generally  insisted  upon,  particularly  in  these 
times  of  high  prices,  by  public  service  corporations  as  the 
exclusive  method  for  determining  the  value  of  their  proper- 
ties for  rate  making  purposes.  My  own  view  is  that  it  is  the 
most  unreliable  of  any  of  the  methods  which  may  be  em- 
ployed to  that  end.  In  the  last  analysis  it  is  no  more  tbaa'the 
estimate  of  an  engineer  as  to  what  it  would  cost  to  reproduce 
a  certain  plant,  and  anyone  who  has  ever  had  experience 
with  construction  work  will  readily  testify  as  to  the  onreli- 
ability  of  such  estimates  when  they  come  to  be  compared 
with  actual  costs.  Then,  too,  such  method  does  not  take  ac- 
count of  what  to  me  seems  a  very  important  element,  and 
that  is  that  of  two  plants  which  it  would  cost  exactly  the 
same  to  reproduce  one  may  have  been  maintained  so  as  to 
render  highly  efficient  service,  while  the  other  allowed  to 
run  down  so  as  to  be  in  no  way  capable  of  performing  satis- 
factorily the  functions  for  which  it  was  designed,  yet  under 
this  theory  of  reproduction  less  an  arbitrary  deduction  for 
what  is  called  depreciation  both,  if  of  the  same  age,  would 
be  valued  for  rate  making  purposes  at  exactly  the  same 
amount. 

My  own  judgment  is  that  there  is  no  exclusive  method  for 
arriving  at  the  value  of  a  public  service  plant  for  rate  mak- 
ing purposes.  Those  charged  with  the  duty  must  take  into 
consideration  every  element  available.  There  is  no  reason 
why  a  public  service  commission  or  other  authority  seeking  to 
ascertain  this  fact  should  not  make  its  inquiry  just  as  broad 
as  the  evidence  available  will  permit,  just  as  in  arrivii^  at 
any  other  fact  which  is  made  the  subject  of  judicial  or  quasi 
judicial  inquiry.  The  cost  of  producing  a  plant  originatly 
when  it  can  be  shown  is  certainly  entitled  to  consideration; 
and  even  though  it  may  be  that  the  properties  have  increased 
in  value  because  of  the  general  increase  of  property  in  the 
community,  this  rate  of  increase  can  ordinarly  be  shown 
with  as  much  certainty,  if  not  with  much  more  certainty, 
than  the  actual  value  of  the  plant  can  be  ascertained  by  at- 
tempting to  estimate  what  it  would  take  to  reproduce  it.    I 
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would  not  refuse  to  give  consideration  to  the  amount  of 
stocks  and  bonds  outstanding.  If  it  be  shown  that  the  bonda 
were  sold  in  the  market  honestly  and  at  a  fair  price,  and  all 
of  the  money  derived  therefrom  devoted  to  the  construction 
of  the  utility,  and  the  same  be  true  of  the  outstanding  stock, 
why  is  not  the  amount  of  such  securities  outstanding  some 
evidence  of  the  value  of  the  property  which  was  created  from 
the  proceeds  derived  from  their  sale!  The  market  value  of 
such  securities  should  also  be  considered  for  if,  as  argued, 
the  rate  to  be  allowed  to  a  public  service  corporation  depends 
in  a  measure  upon  the  risk  taken  by  the  investors,  th^  risk 
would  be  largely  reflected  in  the  market  value  of  the  com- 
pany's securities.  I  would  not  treat  anyone  of  these  methods 
as  exclusive,  or  as  being  the  sole  method  to  be  used,  but 
would  make  their  weight  depend  upon  the  degree  of  certainty 
which  the  evidence  produced  would  attach  to  each  of  them. 
For  instance,  if  the  actual  cost  of  the  plant  is  shown  with 
certainty,  I  would  give  to  this  evidence  peculiar  weight.  If 
it  were  shown  that  all  of  the  money  derived  from  the  sale 
of  stocks  and  bonds  fairly  sold  was  honestly  invested  in  the 
plant,  I  would  give  to  this  evidence  more  weight  than  if  it 
did  not  appear  what  disposition  was  made  of  the  proceeds  of 
such  bonds,  or  whether  in  the  expenditure  thereof  the  com- 
pany acted  with  honesty  and  fairness.  Nor  would  I  exclude 
from  consideration  the  evidence  of  reproduction  cost,  but 
I  would  not  make  it  an  exclusive  method  for  determining 
the  value  of  such  a  property  any  more  than  it  can  be  said 
to  be  an  exclusive  method  for  determining  the  value  of  any 
other  property  where  it -is  material  to  make  an  inquiry  in 
regard  thereto. 

In  this  case  it  does  not  appear  that  the  Public  Service 
Commission  adopted  any  exclusive  method  of  arriving  at  its 
conclusion  that  the  company's  property  was  worth  eleven 
hundred  and  fifty  thousand  dollars.  It  is  true,  as  con- 
tended by  the  city  of  Huntington,  that  great  weight  is  given 
to  the  theory  of  reproduction  new  less  depreciation,  but  this 
is  attempted  to  be  excused  upon  the  ground  that  what  the 
Commission  calls  the  analytical  historical  cost  was  not  avail- 
able, or  at  least,  if  available,  was  not  made  to  appear  upon 
8D  w.  v«. 
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the  bearing  before  it.  As  the  case  was  presented  to  the  Com- 
mission, I  do  not  know  that  any  fairer  method  could  have 
been  used  in  arriving  at  a  result  than  was  used,  nor  does 
it  appear  that  the  result  arrived  at  is  far  from  the  correct 
valuation  testing  it  hj  all  of  the  evidence  offered  in  the 
record. 

There  is,  however,  an  element  entering  into  this  valuation 
which  it  occurs  to  me  is  without  justification,  and  that  is  an 
item  of  approximately  one  hundred  thousand  dollars  for  the 
value  of  the  plant  as  a  going  concern.  It  must  be  borne  in 
mind  in  considering  this  case  that  the  Huntington  Water 
Company  has  a  monopoly  in  the  business  in  which  it  is  en- 
gaged. This  item  of  going  concern  value  is  said  to  be  the 
difference  between  the  value  of  a  business  fully  equipped 
and  ready  to  start  and  one  actually  started.  It  is  argued 
that^  however  fully  equipped  and  ready  for  business  a  plant 
may  be,  it  is  not  as  valuable  as  a  plant  which  is  not  oa\y 
fully  equipped  but  is  enjoyit^  a  substantial  business.  This 
would  be  true  with  the  ordinary  concern  engi^ed  in  private 
business  where  competition  is  met  with.  The  expert  in  this 
case  in  his  testimony  illustrates  what  he  means  by  this  going 
concern  value  by  taking  an  example  of  a  coal  company  own- 
ing a  lease  fully  equipped  for  business  and  comparing  it 
with  one  like  fully  equipped,  but  which  has  already  secured 
a  number  of  valuable  customers.  In  such  a  case  the  difference 
is  apparent.  The  owners  must  go  into  the  markets  and  se- 
cure the  business  if  their  plants  are  to  be  of  any  value,  and 
of  course  the  plant  which  had  already  secured  it  to  a  large 
extent  is  worth  more  than  one  just  starting  without  any 
business.  But  can  this  have  any  application  to  a  water  com- 
pany which  enjoys  an  absolute  monopoly  t  It  does  not  have 
to  go  out  and  secure  business;  it  locates  its  plant  in  a  com- 
munity where  the  exigencies  of  modem  life  call  for  the 
exercise  of  the  agencies  which  it  commands.  It  enjoys  in 
that  community  a  monopoly  in  the  business  in  which  it  is 
engaged,  and  to  my  mind  its  plant  is  just  as  valuable  when 
it  is  fully  equipped  and  ready  to  turn  on  its  water  as  it  is 
one  year  or  ten  years  afterward,  assuming  that  there  is  no 
increase  in  the  population  in  the  meantime  to  add  value  to 
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its  franchisee.  In  view  of  the  fact,  however,  that  the  yalua- 
tion  arrived  at  is  at  best  only  ao  estimate,  I  am  not  prepared 
to  say  that  the  inclusion  of  this  item  of  one  hundred  thoosand 
dollars  gives  to  the  Water  Company  any  greater  property 
value  than  it  is  entitled  to  even  though  the  guise  under  which 
it  is  given  cannot  be  justified. 

After  arriving  at  the  value  of  the  property  involved,  the 
next  inquiry  is,  what  is  the  Company  entitled  to  receive  as  a 
proper  and  reasonable  return  thereon  1  It  ia  stated  that  this 
reasonable  return  depends  in  a  measure  upon  the  risks  at- 
tending the  business,  on  the  cost  of  money  to  the  company, 
and  to  some  extent  upon  what  profits  are  ordinarly  made  in 
the  community  from  like  investments.  The  Commission  in 
this  case  found  that  the  Company  was  entitled  to  receive 
nine  per  cent,  upon  the  value  of  the  property  as  found  by 
it,  of  which  two  per  cent,  is  for  the  purpose  of  so-oalled  de- 
preciation, and  the  other  seven  per  cent,  is  the  fair  return 
upon  the  investment. 

The  allowance  which  is  made  under  the  name  of  depreeia* 
tion  as  applied  to  the  ordinary  public  service  corporation  is 
really  not  depreciation  at  all  in  the  ordinary  sense  of  that 
term.  It  is  an  estimated  amount  which  it  is  expected  will 
be  required  to  replace  from  time  to  time  sach  parts  of  the 
plant  as  become  either  worn  oat  or  obsolete.  The  larger 
part  of  the  Water  Company's  plant,  as  shown  by  the  inven- 
tories filed  in  this  case,  id  its  pipes  laid  nnder  the  ground 
for  the  purpose  of  delivering  the  water  to  its  cnstomers. 
The  life  of  such  pipes  as  are  used  for  this  pnrpose  under  any 
particular  condition  has  never  been  definitely  ascertained. 
It  is  a  matter  of  history  that  within  recent  years  such  pipes 
have  been  excavated  in  at  least  one  of  the  larger  cities  of 
the  country  after  being  in  use  for  a  century,  and  have  been 
found  to  be  in  a  perfect  state  of  preservation.  But  this  al- 
lowance which  is  called  depreciation  is  more  properly  de- 
voted to  the  pnrpose  of  replacing  eqnipment  which  becomes 
obsolete.  It  is  apparent  that  in  a  growii^  community  mains 
which  are  entirely  adequate  today  may  in  the  course  of  a 
few  years,  because  of  the  increased  demand  for  water,  be 
insufficient  to  meet  the  needs  of  the  oommnnit?,  and  it  is 
sa  w.  v«. 
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necessary  to  replace  such  mains  with  larger  ones.  Of  course, 
the  pipes  so  removed  may  be  and  are  used  in  making  oUier 
extensions,  hut  the  cost  of  removing  them  and  replacii^ 
them  with  other  pipe  has  to  be  borne  by  the  company,  and 
it  is  largely  for  the  purpose  of  taking  cafe  of  such  contia- 
gencies  that  the  allowance  is  made  for  depreciation.  From 
this  it  will  readily  appear  that  this  allowance  must  depend 
largely  upon  the  conditions  shown  to  exist  in  the  particular 
community  served  by  the  utility  under  investigation.  If  it 
is  apparent  that  the  community  has  reached  its  maximum 
growth,  and  no  replacements  are  likely  to  be  necessary  ex- 
cept in  those  cases  where  the  material  is  actually  worn  out, 
the  allowance  for  depreciation,  it  is  quite  apparent,  ought 
not  to  be  as  large  as  in  a  community  which  is  only  passing 
through  its  age  of  adolesence,  and  in  which  it  may  be  ex- 
pected that  the  company  will  be  called  upon  to  replace  much 
of  its  system  in  order  to  meet  the  demands  upon  it  from  the 
increase  in  population.  There  Is  some  showing  in  this  record 
that  the  city  of  Huntington  is  such  a  growing  community. 
The  increase  in  population  in  recent  years  has  been  sub- 
stantial, and  there  is  no  reason  to  doubt  from  the  facts  ap- 
pearing in  the  record  that  the  same  rate  of  increase  will  be 
maintained,  at  least  for  some  years  to  come.  In  fact,  it  is 
shown  that  because  of  this  increased  demand  for  service  upon 
the  Company  it  is  now  necessary  for  it  to  replace  many  of 
its  mains  with  mains  of  larger  size,  and  to  add  additional 
units  to  its  pumping  and  filtering  stations.  While  the  evi- 
dence upon  which  this  allowance  of  two  per  cent,  is  based 
is  not  very  satisfactory,  consisting  principally  of  the  state- 
ments of  experts  that  two  per  cent,  is  a  proper  allowance 
under  the  circumstances,  it  does  not  appear  that  H  may  not  be 
necessary  for  the  company  to  spend  approximately  the 
amount  to  be  derived  from  this  source  for  the  purpose  of 
replacing  such  parts  of  its  plant  as  may  become  obsolescent 
or  worn  out. 

The  other  seven  per  cent,  which  the  Commission  found  the 
company  was  entitled  to  earn  upon  the  value  of  its  property, 
is  awarded  to  it  as  a  return  upon  its  investment,  and  it  ap- 
pears that  the  Commission  arrived  at  this  amount  without 
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giving  any  consideration  to  the  character  of  the  investment,  or 
any  part  of  it.  The  result  sought  in  cases  of  this  character  is 
one  that  will  not  produce  hardship  on  any  of  the  interested 
parties,  cither  the  pablio  or  the  utility.  As  before  stated, 
this  result  must  be  arrived  at  from  a  consideration  of  a  nam- 
ber  of  matters,  among  which  is  the  cost  at  vrhich  the  utility 
procures  money,  if  it  is  found  to  be  necessary  to  borrow 
money  for  its  purposes.  The  risk  which  it  runs  in  construct- 
ing a  plant  in  a  particular  community  is  also  to  be  consid- 
ered, and  this  risk,  of  course,  depends  upon  whether  or  not 
the  community  is  of  ihat  permanent  and  settled  nature  which 
may  reasonably  be  expected  to  endure,  or  is  without  any 
past  history,  and  without  future  prospects  of  a  certain  and 
definite  nature.  Of  course,  this  risk  will  be  largely  reflected 
in  the  amount  the  company  has  to  pay  for  the  money  that 
it  borrows,  and  it  may  be  said  generally  that  where  such  a 
public  utility  can  borrow  money  at  a  low  rate  of  interest, 
or  at  the  rate  of  interest  usually  prevailing  in  the  com- 
munity for  perfectly  safe  loans,  the  risk  incurred  by  the  in- 
vestor above  that  which  is  ordinarily  incurred  in  an  invest- 
ment is  negligible.  The  reasonable  return  such  a  utility  is 
entitled  to  receive  must  he  tested  by  the  effect  produced  upon 
those  to  whom  it  ultimately  goes,  to-wit,  the  bondholders  and 
stockholders.  When  we  find  a  return  which  produces  a  suffi- 
cient income  to  meet  all  of  the  actual  expenses  of  the  com- 
pany, to  pay  all  of  its  taxes,  provide  a  fund  which  is  classed 
by  the  Commission  as  depreciation,  pay  the  interest  on  the 
bonds,  the  proceeds  of  which  it  is  shown  in  this  case  were 
properly  expended,  and  then  yield  to  the  stockholders  a  rate 
upon  the  value  of  their  stock — not  upon  the  par  value,  but 
the  actual  value— largely  in  excess  of  what  may  be  expected 
from  a  stable  investment  of  the  same  character,  it  cannot  b& 
said  that  such  a  return  is  reasonable  from  the  standpoint  of 
the  public.  It  is  ai^^ued  that  the  stockholders  are  entitled 
to  more  than  the  ordinary  rate  of  interest  because  of  the  risk 
they  incur,  but  as  before  stated  this  risk,  if  indeed  there  is 
any  such  element  in  this  case,  is  reflected  in  the  rate  at  which 
it  is  enabled  to  borrow  money.  If  it  can  borrow  money,  aa 
appears  to  be  the  case,  at  the  same  rate  aa  other  perfectly 


D,^.,/.JbyCJOOJ^Ie 


728  HuKTiNGTON  V.  PuB.  See.  Com.      [Dcc.  1921 

solvent  and  stable  corporations  which  are  considered  a  sound 
investment,  then  how  can  it  be  said  that  the  investor  incurs 
any  risk  warranting  an  exercise  of  tenderness  in  hia  behalf 
upon  the  part  o£  those  charged  with  determining  the  rates 
to  which  the  utility  is  entitled  t  It  is  insisted  that  a  public 
utility  is  entitled  to  a  reasonable  return  upon  the  valne  of  its 
property  devoted  to  the  public  service,  and  to  this  I  readily 
agree,  but  what  is  that  reasonable  return  1  How  moat  it  he 
arrived  atf  Every  one  concedes  that  the  rate  of  interest 
which  the  utility  is  required  to  pay  for  money  that  it  borrows 
is  in  a  lai^e  sense  a  measure  of  the  return  to  which  it  is 
entitled.  I  cannot  agree  that  a  rate  is  reasonable  whieh  will 
produce  to  the  stockholders,  after  paying  all  expenses,  all 
fixed  charges  and  taxes,  a  return  lai^ely  in  excess  of  what 
other  people  receive  upon  their  money  in  investments  no 
less  stable  and  reliable.  In  this  case  the  estimated  gross  re- 
ceipts of  the  company  for  the  year  1921,  based  upon  the 
actual  receipts  for  1920,  are  fixed  at  $167,389.32.  The  oper- 
ating expenses  for  the  same  period,  arrived  at  in  the  same 
way,  are  $96,429.92.  Included  in  this  item  of  operating  ex- 
penses is  all  taxes  charged,  or  chargeable,  against  the  plant, 
so  that  upon  the  figures  produced  by  the  company  itself 
there  remains  the  sum  of  $70,959.40  with  which  to  pay  a  re- 
turn upon  the  property  devoted  by  it  to  the  public  service. 
Is  this  return  adequate}  It  may  be  assumed  I  think,  for 
the  purpose  of  this  case,  that  two  per  cent,  is  not  unreason- 
able for  what  is  termed  by  the  Commission  depreciation, 
and  if  we  fix  the  value  of  the  property  at  eleven  hundred  and 
fifty  thousand  dollars,  twenty-three  thousand  dollars  would 
be  required  for  this  purpose.  This  would  leave  $47,959.40 
available  to  pay  the  investors  a  return  upon  their  money.  Is 
it  sufficient  for  the  purpose  t  According  to  the  statement  of 
the  company's  eounsel  the  amount  required  for  the  payment 
of  interest  on  the  money  borrowed  is  $47,234.00,  which  would 
leave  only  $727.40  with  which  to  compensate  the  stock- 
holders for  the  investment  they  have  in  the  property.  If  the 
property  is  worth  eleven  hundred  and  fif^  thousand  dollars, 
and  the  bonded  debt  is  eight  hundred  thousand  dollars,  as 
appears  in  this  case,  then  the  investment  of  the  stockholders 
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is  worth  three  hundred  and  fifty  thousand  dollars.  A  great 
deal  of  argament  has  been  indulged  in  to  the  effect  that  the 
return  to  be  received  does  not  depend  upon  the  amount  of 
stock  issued  and  outstanding.  This  is  quite  true,  but  it  does 
depend  in  a  large  measure  upon  the  actual  value  of  the  stock 
issued  and  outstanding,  r^ardless  of  the  par  value  thereof. 
The  Commission  found  that  in  order  to  give  to  the  company 
a  reasonable  return  it  would  be  necessary  to  add  thirty  thou- 
sand dollars  to  its  receipts  and  increase  the  rates  so  as  to 
accomplish  that  purpose.  This  woald  give  to  the  stockholders 
practically  nine  per  cent,  interest  on  the  actual  value  of  their 
stock  after  all  taxes  are  paid  for  them  and  suitable  allow- 
ance made  for  keeping  their  property  in  a  perfect  state  of 
repair,  or  about  twelve  per  cent,  if  we  exclude  from  the  valu- 
ation of  the  property  the  item  of  one  hundred  thousand  dol- 
lars for  its  value  as  a  going  concern.  This  result  to  me  ia 
inequitable  and  bizarre.  I  cannot  find  anything  in  the  record 
which  justifies  the  belief  that  there  is  any  such  risk  in  the 
investment  as  warrants  granting  a  return  largely  in  excess 
of  that  received  by  other  investors.  The  rate  of  interest 
allowed  by  law  in  this  state  is  six  per  cent.,  and  when  one 
loans  his  money  on  real  estate  mortgages  he  can  only  legally 
receive  six  per  cent.,  and  out  of  this  he  must  pay  taxes,  whUe 
this  company,  with  an  investment  as  certain  as  the  future 
of  one  of  the  principal  cities  of  the  state,  is  allowed  from  aine 
to  twelve  per  cent,  after  the  payment  of  all  taxes.  It  ia 
quite  clear  that  the  old  rates  do  not  yield  a  sufficient  return 
upon  the  company's  investment,  and  that  it  is  entitled  to 
some  increase,  but  my  own  judgment  is  that  any  allowance 
beyond  twenty  thousand  dollars  in  addition  to  the  old  rates 
is  unreasonable  and  unjust,  and  should  not  be  allowed,  and 
for  that  reason  I  would  suspend  the  rates  allowed  with  leave 
to  the  Water  Company  to  make  application  to  the  Commis- 
sion, either  in  this  ease,  or  in  a  new  proceeding,  for  such 
reasonable  allowance, 

PoFPENBAROEB,  JuDGE,  Concurring: 

InsufBciency  of  the  existing  rates  to  yield  a  fair  return  on 
the  investment  of  the  Huntington  Water  Corporation  is  per- 
se W.  Vd. 
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fectly  obvious.  Altlioui;h  the  dividends  paid  vithin  the  past 
twenty-two  years  ag^trefrate  in  round  figures,  the  sam  of 
$371,000.00,  the  equivalent  of  318%  of  the  capital  stock,  the 
depreciation  for  the  same  period,  estimated  by  the  expert 
employed  by  the  City  of  Huntington,  the  Federal  Audit 
Company,  amounts,  in  round  figures,  to  $328,000.00.  Until 
1917,  no  depreciation  reserve  was  set  apart.  Upon  the  as- 
snniption  that  $8,000.00  per  year  has  been  set  aside  for  that 
purpose,  for  the  past  four  years,  making  $32,000.00,  and 
adding  this  to  the  dividends  paid,  we  have  $403,000.00,  less 
$328,000.00  depreciation,  or  $75,000.00,  which  would  pay 
about  $3,400.00  per  year,  or  1.5%.  Of  course,  repairs  and 
replacements  have  been  made-  from  time  to  time,  out  of 
earnings  and  new  capital,  but  depreciation  begins  on  the 
new  work  as  soon  as  It  is  put  in.  In  the  absence  of  anything 
better  or  more  accurate,  it  is  necessary  to  rely  to  some  extent, 
upon  the  principles,  rules  and  theories  of  expert  accountants 
and  engineers  in  eases  of  this  kind. 

Applying  their  theory  of  depreciation  which  seems  to  be 
reasonable  and  well  founded  in  some  respects,  we  find  that 
the  amount  taken  out  in  dividends  and  reserves,  off-set  by 
the  depreciation,  leaves  a  clearly  inadequate  sum  for  profit 
on  the  investment. 

Upon  all  of  the  facts  stated  in  the  Federal  Audit  Com- 
pany's report,  it  is  possible  to  see  a  return  of  about  8.7%. 
For  a  period  of  about  seven  years,  next  preceding  the  date 
thereof,  the  average  annual  net  earnings,  interest  chaise  and 
surplus  were,  respectively,  about  $75,000.00,  $40,000.00  and 
$35,000.00.  But  in  these  figures  no  provision  has  been  made 
for  depreciation.  The  annual  depreciation  on  the  present 
value  given  in  that  report,  about  $757,000.00,  would  be  about 
$15,140.00  which  deducted  from  the  $35,000.00.  would  leave 
$19,860.00  available  for  dividends,  or  8.7%.  But  the  com- 
mission has  found  the  operating  expenses  for  the  year  1921 
will  be  necessarily  increased  to  the  extent  of  $7,000.00.  Tak- 
ing that  off,  we  have  $12,860.00,  or  about  5.6%  on  the  par 
value  of  the  stock,  $227,000.00. 

Buf,  although  based  upon  actual  investment  as  shown  by 
the  company's  books  and  the  depreciation  rule,  the  valua- 
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tion  given  in  that  report  is  largely  theoretical.  All  of  the 
property  does  not  depreciate  at  the  rate  of  2%  per  year.  On 
the  contrary,  the  real  estate  and  no  doubt  other  factors  ap- 
preciate from  year  to  year.  There  is  also  the  ohvious  proba- 
bility that  some  of  the  more  important  materials  used  will 
endure  beyond  the  estimated  period  of  fifty  years.  The 
power  plant  and  the  water  mains  are  the  larger  subjects  of 
investment.  The  former  may  be  goorl  for  only  fifteen  years 
and  the  latter  for  fifty  or  one  hundred.  Much  depends  too 
upon  the  eare  of  machinery  and  appliances  in  the  use  there- 
of.  Besides,  the  result  obtain  on  the  basis  of  actual  invest- 
ment and  depreciation  is  limited  to  material  value.  It  is 
only  a  circumstance  to  be  considered  in  arriving  at  the  utili- 
tarian and  market  values.  A  twenty  year  old  main  wiU  no 
doubt  oarry  as  much  water  and  perform  its  functions  as 
well  as  a  new  one  of  the  same  size  and  kind.  When  first 
put  in  many  of  the  mains  are  no  doubt  capable  of  supplying 
twice  or  three  times  the  actual  demands  made  upon  them. 
As  population  increases,  calling  for  l«^r  or  full  capacity 
utilization,  they  yield  much  greater  returns,  and  value  de- 
pends much  upon  the  pecuniary  returns  of  the  use  of  prop- 
erty. The  same  thing  is  true  of  the  power  plant  and  all 
other  general  equipment.  Huntington  is  a  city  of  rapid 
growth  and  development.  Hence,  every  foot  of  water  main 
in  its  principal  streets  has  an  immensely  increased  utilitarian 
and  commercial  value,  notwithstanding  the  depreciation  from 
a^  and  use. 

An  estimate  of  value  made  by  Mr.  J.  £.  Anderson,  as  of 
Jany.  1,  1915,  for  the  Public  Service  Commission,  and  ex- 
tended to  1920,  for  the  Huntington  Water  Power  Company, 
is  founded  upon  reproduction  new,  at  prices  determined  by 
the  average  for  five  years  preceding  1915,  and  amounts  to 
$1,260,000.00.  But  this  includes  two  questionable  items, 
$110,000.00  for  cost  of  money,  rejected  by  the' Commission, 
and  $100,000.00  and  better  for  going  concern  value.  These 
two  items  eliminated,  the  Anderson  valuation  is  likely  as 
good  evidence  of  the  real  value  as  that  of  the  Federal  Audit 
Company.  The  authorities  seem  to  bold  that  present  value 
is  l^ally  preferred  to  past  value  in  the  fixing  of  rates.  Both 
89  w.  Va. 
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cost  and  estimated  market  value  are  clearljr  probative  of  act- 
ual material  value. 

In  view  of  all  the  facts  and  eireumstances,  it  cannot  be  said 
that  the  value  fixed  by  the  commission  is  too  high.  It  ex- 
ceeds the  taxation  value  by  only  $250,000.00  and  the  bonded 
indebtedness  by  only  $350,000.00.  This  excess  of  value  over 
and  above  the  indebtedness  seems  to  be  a  very  fair  indication 
of  the  value  oE  the  outstanding  capital  stock. 

,  The  average  five  year  surplus  of  $35,000.00,  less  $15,140.00 
for  depreciation,  would  yield  only  5.36%  on  this  valuation. 
If  the  estimated  increase  of  $7,000.00  in  operating  expenses 
be  deducted,  also,  it  will  yield  only  aboat  3.6%.  The  allow- 
ance of  rate  increases  so  as  to  produce  an  additional  income 
of  $30,000.00  would  swell  these  percentages  to  14.2  and  12.2, 
respectively.  For  the  year  ending  June  30,  1920,  the  sur- 
plus was  a  little  less  than  $33,000.00.  Hence,  the  calcula- 
tions of  returns  based  on  it  would  lower  all  of  these  percent- 
ages slightly. 

For  the  calendar  year  1920,  the  total  operating  revenue  was 
$162,952.68  and  the  operating  expense,  less  an  allowance  for 
depreciation,  was  $88,064.14,  making  the  net  earnings  $74,- 
888.54.  Deducting  from  this  the  average  amount  of  inter- 
est paid  annually,  over  a  period  of  seven  years,  $40,060.35, 
we  have  $34,828.19.  If,  from  this,  we  take  $23,000.00  for  de- 
preciation, 2%  of  the  value,  and  then  add  $30,000.00,  the 
allowed  increase,  we  have  $41,828.19  for  net  profit  for  that 
year,  or  11,95%  on  the  value  of  the  stock.  The  forecast  for 
the  year  1921,  at  present  rates,  makes  the  income  $167,389.32 
and  the  expense  $96,429.92.  The  estimated  net  earnings 
amount  to  $70,959.40.  Deducting  the  interest,  we  have  $30,- 
899.05.  Adding  the  increase  of  $30,000.00  and  deducting  the 
depreciation,  we  have  for  dividends  $37,899.05,  or  nearly 
10.83%, 

As  all  taxes,  interest  and  depreciation  are  deducted  and 
the  surplus  is  strictly  net,  the  increases  allowed  will  produce 
an  annual  dividend  far  in  excess  of  what  the  use  money  is 
usually  deemed  to  be  worth  in  this  state.  Ordinarily,  it 
is  loaned  at  a  rate  not  above  8%.  Until  within  the  past  three 
or  four  years,  the  rate  was  below  that,  and  no  doubt  the  pres- 
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ent  high  rate  will  gradually  decrease.  Bat,  money  loaned  at 
8%  or  9%  bears  its  taxes.  Here  the  taxes  are  deducted  in 
the-  ascertainment  of  the  surplus,  and  they  amount  to  about 
3%.  In  this  connection,  it  is  to  be  observed  that  the  business 
of  the  company  is  not  partienlarly  hazardous.  It  is  monop- 
olistic in  character  with  a  special  protection  in  the  power  of 
the  Public  Service  Commission  to  allow  increases  of  rates  in 
case  of  necessity. 

I  am  in  serious  doubt  as  to  whether  depreciation  at  the  rate 
of  2%  should  be  allowed  upon  the  entire  value  of  the  plant. 
If  the  material  value  is  only  about  $800,000.00,  as  indicated 
by  the  Federal  Audit  Company  report,  and  the  remaining 
$350,000.00  is  the  utilitarian,  commercial  or  market  value, 
it  is  an  obvious  proposition,  that  the  latter  will  not  depreciate 
at  all,  but,  on  the  contrary,  will  appreciate  with  the  continued 
growth  of  the  city.  It  seems  to  me,  therefore,  that  the  2%' 
should  be  calculated  and  allowed  only  npon  the  sum  of  $800,- 
000.00,  making  the  deduction  $16,000.00  instead  of  $23,- 
000.00.  Upon  that  basis  the  rate  of  profit  would  be  2% 
higher,  or  12,83%  approximately.  The  Anderson  valuation, 
subject  to  the  two  deductions  therefrom  above  mentioned,  is 
based  upon  the  theory  of  material  value  only,  but  it  is  a 
mere  estimate,  and  the  average  net  earnii^  through  the 
seven  year  period,  shown  by  the  Federal  Audit  Company  re- 
port, sufficient  to  pay  about  8%  on  $350,000.00,  indicate  that 
it  is  about  the  entire  value  of  the  plant. 

In  the  tests  I  have  applied  in  the  determination  of  reason- 
ableness of  rates,  the  valne  of  the  property  has  not  been  ig- 
nored, but,  in  view  of  all  the  circumstances,  it  is  deemed  un- 
fair and  unreasonable  to  provide  for  income  upon  it  alone, 
at  a  6xed  and  arbitrary  rate  so  high  as  to  make  the  stock 
yield  an  abnormal  dividend  rate.  It  is  an  estimated  not  a 
definitely  known  valne.  It  fluctuates  as  other  values  do.  The 
value  of  a  plant  depends  in  large  measure  upon  what  it  pro- 
duces as  profit.  To  take  the  value  alone  and  put  out  of  view 
the  manner  in  which  the  capital  has  been  provided,  opens 
the  door  to  the  making  of  an  incidental  profit  on  borrowed 
money  put  into  the  business,  rather  than  out  of  the  bosineaa 
itself.    That  $800,000.00  of  the  money  representing  the  value 
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of  the  plant  is  borrowed  at  5%,  imposing  an  annual  interest 
charge  of  $40,000.00,  is  a  circumstance  that  should  be  con- 
sidered. Allowance  of  an  additional  3%  on  it,  or  $24,000.00 
of  income,  is  an  allowance  of  that  much  more  than  the  ser- 
vice rendered  the  public  actually  costs  the  company.  In- 
stances are  readily  conceivable,  in  which  such  an  allowance 
wonld  amount  annually  to  100%  or  more  upon  the  capital 
actually  paid  into  the  treasury  o(  a  company  by  its  stock- 
holders. 

I  do  not  interpret  the  decisions  as  having  fixed  the  mean- 
ing of  the  terms  "value  of  property  used  or  employed  in  the 
business,"  in  their  dispositions  of  rate  cases.  Of  course,  the 
company  is  the  legal  owner  of  property  purchased  by  it,  with 
borrowed  money,  and  used  in  the  business;  but,  strictly 
speaking,  the  borrowed  money  is  not  capital.  It  represents 
a  debt,  not  capital  stock.  In  a  sense,  it  is  hired  capital  and 
costs  the  borrower  only  the  interest  paid  on  it.  Viewed  in  a 
practical  rather  than  a  legal  or  technical,  sense,  it  is  not  cap- 
ital owned  and  devoted  to  the  public  use  by  the  company,  nor 
need  the  property  represented  by  it  be  so  treated.  What  an 
individual  or  corporation  is  worth  or  actually  owns,  in  the 
ordinary  sense  of  the  words,  is  what  remains  after  setting  off 
the  debts  against  the  value  of  the  assets.  The  practical, 
rather  than  the  legal,  sense  of  the  words  may  well  be  adopted 
in  their  use  for  rate  purposes,  when  there  ia  a  substantial  dif- 
ference between  them ;  because  the  determination  of  the  basis 
of  a  rate  and  the  fixing  of  the  rate  are  practical  functions. 
The  questions  involved  in  them  are  practical  ones  into  which 
legal  principles  enter  incidentally  to  some  extent.  Hence, 
what  constitutes  capital  or  property  in  the  ascertainment 
of  the  basis  of  the  rate  does  not  necessarily  depend  upon  the 
legal  or  technical  meaning  of  the  terms.  What  of  its  own 
property  a  company  engaged  in  public  service  actually  de- 
votes to  the  service  may  be  the  value  of  the  capital  stock,  as 
determined  by  the  value  of  all  property  legally  owned  by  it, 
less  its  indebtedness.  In  California,  a  statute  expressly 
makes  the  value  of  the  property,  in  the  legal  sense  of  the 
terms,  the  basis  of  the  rate,  and  some  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  adopting  that  basis,  are 
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founded  upon  that  statute.  In  others,  the  value  of  the  prop- 
erty was  adopted  apparently  because  the  stock  and  bonds  did 
not  represent  the  actual  investment,  or  represented  property 
not  used  in  the  public  service,  along  with  the  property  that 
was  so  used,  making  it  difficult  or  impossible  to  say  what 
part  of  the  stock  and  bond  value  was  devoted  to  public  ser- 
vice. These  and  other  cases  are  sometimes  treated  as  having 
adopted  an  arbitrary  and  inflexible  rule  forbidding  the  adop- 
tion of  any  other  basis  or  qualification  of  the  operation  of  the 
rule,  when  peculiar  cireatustanees  require  variation  to  make 
it  work  out  just  and  equitable  results.  Oshkosh  Water 
Works  Co.  V.  Railroad  Com.,  161  Wis.  122;  Pioneer  Tel.  * 
Tel.  Co.  V.  Westenhaver,  29  Okla.  429 ;  Home  Tel.  Co.  v.  Car- 
thage, 235  Mo.  644;  Public  Service  Co.  v.  Public  VtHHy 
Board,  84  N.  J.  L.  463.  In  these  cases,  the  question  is  not  re- 
examined. In  each  of  them,  the  role  seems  to  have  been  ac- 
cepted by  both  sides,  without  inquirr  as  to  its  soundness 
under  all  circumstances. 

In  the  assertion  that  reasonable  and  fair  rates  of  return 
upon  capital  invested  in  public  utilities  depend  upon  prac- 
tical elements  and  considerations  and  not  upon  legal  for- 
mulae, we  are  sustained  by  Wilcox  v.  Consolidated  Oas  Co., 
212  U.  S.  19  and  Northern  Pacific  R.  Co.  v.  North  Dakota, 
216  U.  S.  579,  as  interpreted  in  Public  Service  Co.  v.  Public 
VtU'tij  Board,  cited.  As  value  depends  upon  earnings  as 
well  as  upon  the  investment  and  is  generally  indicated  by 
dividends  paid  on  the  stock,  such  dividends  cannot  be  ig- 
nored in  the  fixing  of  the  rate.  As  a  practical  proposition, 
a  return  large  enough  to  provide  for  depreciation,  interest 
on  money  borrowed  and  put  into  the  business  and  five,  six, 
seven  or  eight  per  cent,  on  the  value  of  the  stock,  as  shown  by 
the  difference  between  the  estimated  value  of  the  property 
and  the  indebtedness,  is  reasonable  and  fair,  but  an  allowance 
beyond  that  is  unreasonable  and  unjust  to  the  consumer. 
All  the  circumstances  considered,  I  think  an  increase  of  rates 
so  as  to  make  them  yield  $15,000.00  or  $20,000.00  of  addi- 
tional income  could  have  been  sustained  but  I  think  an  al- 
lowance of  $30,000.00  of  additional  income  was  clearly  un- 
reasonable.    An  excess  of  $10,000.00  per  year  in  the  return  of 
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upon  a  $1,000,000.00  property  is  relatively  small,  bat  the  test 
is  not  the  extent  of  unreaaonablenese  in  the  rates.  Any  at 
all,  provided  it  is  substantial,  vitiates  the  rate. 

Order  of  Public  Service.  Commissum  suspended. 


CHARLESTON. 

Bluefield  Water  Works  and   Ihproveuent   Company  v. 
Public  Service  Commission. 

Snbmitted  November  1,  1921.    Decided  December  14,  1921. 

1.  Public  Utiijties — Trite  BatU  for  Rate  Making — Toltie  of  In- 

vestment. 

The  true  basis  lor  rate  making  purposes  for  a  paMic  atllllr 
Is  the  actual  fair  value  of  its  InTeatinent  at  tl)e  time  used  and 
useful  In  the  business  of  lurnlshlng  service  to  the  public,  (p. 
739). 

2.  Same— Original  Coat  Together  with  the  History  and  Growth  of 

the   Utility  and   Value  of  Service  Rendered  Are  Principal 

Element*  Considered  <n  Rate  Making. 

In  tbe  case  of  a  public  utUltr  the  original  cost  considered 
in  connection  with  the  bletory  and  growth  of  the  utility,  and 
the  value  of  the  service  rendered,  constitute  the  principal 
elements  to  be  considered  in  connection  wltta  rate  making 
tor  the  services  rendered  the  public,     (p.  740). 

3.  Same — Wateb   Works — Valve   of    Property    and    Capital   Bin- 

ployed  by  a  Water  Company  in  the  Public  Service. 

In  estimating  the  value  of  tbe  property  and  capttal  em- 
ployed by  a  water  company  in  the  public  service,  the  valao 
of  the  springs  on  lands  purchased  as  a  source  of  water  supply. 
In  proximity  to  the  municipality  served,  as  a  general  rule, 
ta  properly  limited  to  the  actual  amonnt  Invested  by  the 
util-Ity  therein,  particularly  so  when  there  are  other  sources 
of  supply  that  may  be  obtained,  as  a  river  or  other  natural 
water  course,  and  the  municipality  must  be  deemed  to  have 
been  located  with  reference  to  such  natural  sources  of  water 
supply  employed  by  the  company,     (p.   740). 

4.  Same — Prior   Earningt    and    EMmated    Bavingt    of  Expente, 

etc. — Reatonable  Rate  of  Jncotae. 

Fixing  the  rate  of  eight  per  cent  on  the  fair  value  of  tha 
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propertr  employed  by  auob  utility,  detsnulned  as  aforesaid, 
and  baaed  on  prior  eanrings  and  estimated  BaTinga  of  ex- 
pense etc.  over  previous  years,  after  dedactlng  therefrom 
all  necessary  and  proper  operating  expenses  and  taxes,  to 
continue  for  a  certain  period,  was  'wlthln  the  power  of  tbe 
public  service  commission,  as  a  means  of  subsequently  de- 
termining what  such  rates  shouM  afterwards  be  on  the  sub- 
sequent report  of  the  utility  to  enable  It  to  earn  sncb  reason- 
able rate  ol  Income,     (p.  742). 

6.    Same — Determining  Value  of  Propertv  so  Entploiiea  Iff  P»bllo 

Service  and  the  Rate  it  81to*ld  le  Allotoed  to  Earn,  Mv$t 

Depend  Upon  and  be  Controlled  by  iti  oton  PeotMar  Facts. 

In  determining  the  value  of  the  property  of  a  public  utility 

BO  employed  in  tbe  public  service  and  the  rate  it  should  be 

allowed  to  earn,  however,  each  case  must  depend  upon  and 

be  controlled  by  its  own  peculiar  facts,  and  the  court  will 

not  interfere  with  the  order  of  tbe  public  serrlce  commission 

unless  the  rate  allowed  fs  unreasonably  low  or  unreasonably 

high.      (p.   743), 

6.  Same— Additions  to  ita  Plant— Ho  Riglit  to  a  Rate  Sufficient 

to  Cover  Coat  of  Expenditure!  in  Advance  of  Actual  Instal- 
lation of  such  Extemiont. 

A  public  utility  has  no  right  to  a  rate  anlBcient  to  cover 
the  cost  ot  expenditures  for  additions  to  rts  plant  In  advance 
of  tbe  actual  installation  of  such  extensions  or  sdditions  and 
ttieir  employment  in  the  pQbllc  service,     (p.  743). 

7.  Same — Public  Service  Committiory^Bxtetttiona  and  Additiont 

to  Utility  Plants. 

The  public  service  commission  may  lawfully  require  a  pub- 
lic utility  to  make  extensions  and  additions  to  Its  plant  when 
they  are  necessary  to  enable  it  ta  serve  the  public  as  required 
by  law  or  the  provisions  of  Its  contract  or  franchise,  (p. 
744). 

Orij^inal  jurisdiction. 

Petition  to  review  and  suspend  the  jadgment  of  the  Pnblic 
Service  Commission,  in  the  Case  of  BInefield  Water  Works 
and  Improvement  Company  against  Public  Service  Commis- 
sion and  others. 

Petition  dismissed. 

Sanders,  Crockett,  Fox  &  Sanders,  for  petitioner. 
Russell  S.  Ritz,  for  respondent,  City  of  BlneSeld. 
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Miller,  Jitdge: 

Wc  nre  petitioned  to  review  and  suspend  the  judgment  of 
the  Public  Service  Commisaiou  in  this  case,  pronounced  on 
September  7,  1921,  on  several  grounds. 

First;  that  the  commission  erroneously  fixed  the  sum  of 
$460,000.00  as  the  value  of  petitioner's  plant  for  rate  making 
purposes,  instead  of  the  sum  of  $900,000.00,  which  it  contends 
was  justiiied  by  the  facts  and  the  law  controlling  the  commis- 
sion in  such  cases.  From  the  written  opinion  of  the  commis- 
sion we  find  that  it  ascertained  the  value  of  the  petitioner's 
property  for  rate  makinp,  "after  maturely  and  carefully  con- 
sidoriiiff  the  various  methods  presented  for  the  ascertainment 
of  fair  value  and  giving  such  weight  as  seems  proper  to 
every  element  involved  and  all  the  facts  and  circumstances 
disclosed  by  the  record."  The  reports  of  Gallaher,  engineer 
employed  by  the  Public  Service  Commi,ssion,  and  Howson,  en- 
gineer employed  by  the  applicant,  were  given  special  con- 
sideration by  the  commission.  Gallaher's  report  was  that 
the  physical  condition  of  the  property  was  81%,  showing  a 
depreciation  of  19%,  and  that  by  applying  this  percentage  to 
applicant's  gross  investment,  which,  including  the  value  of 
the  plant  of  the  Bluefield  Valley  Water  Works  Company 
owned  by  it  and  representing  an  investment  of  $25,000.00, 
amounted  to  about  $500,000.00,  left  the  present  sound  value 
of  the  property  $405,000.00,  and  if  to  this  sum  should  be 
added  allowance  of  10%  for  going  value,  and  $10,000.00  for' 
working  capital,  the  fair  value  of  applicant's  property  would 
be  approximately  $460,000.00.  On  the  other  hand  the  report 
of  Howson,  of  the  reproduction  cost  less  depreciation,  at  pre- 
war prices,  showed  the  value  of  the  plant  to  be  $624,548.00, 
approximately  $625,000.00.  And  if  properly  adjusted  by 
eliminating  items  in  excess  of  those  included  in  Gallaher's  re- 
port, aggregating  $204,000.00,  and  adding  allowance  for  go- 
ing value  and  working  capital,  the  result  would  be  $477,- 
500.00. 

The  contention  of  applicant 's  counsel,  however,  is  that  the 
commission  should  have  determined  the  value  of  the  plant 
with  reference  to  the  sum  of  $1,193,663.00,  the  cost  of  re- 
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production  new  less  depreciation,  at  1920  prices,  as  reported 
by  Howson,  or  the  sum  of  $900,000.00,  recommended  by  him 
for  rate  makinp  purposes,  arrived  at  by  dividing;  by  two  the 
aggregate  of  $625,000.00,  found  by  Gallaher,  based  on  re- 
production new  less  depreciation  at  pre-war  prices,  and  How- 
son's  estimate  based  on  1920  prices.  This  estimate  of  Gal- 
laher, it  seems,  was  based  on  the  average  prices  prevailing  for 
the  period  of  five  years  between  1910  and  1915. 

In  our  opinion  the  commis-sion  was  justified  by  the  law  and 
by  the  facts  in  finding  as  a  basis  for  rate  making  the  sum  of 
$460,000.00.  No  fixed  standard  or  formula  applicable  to  all 
cases  has  yet  been  established  by  statute,  judicial  decisions,  or 
by  the  judgment  of  public  ser^'ice  commissions.  Courts  and 
commissions  have,  as  in  the  instant  case,  been  mainly  eon- 
tvolled  by  the  facts  developed  in  each  individual  case.  In 
our  case  of  City  of  Iliintinglon  v.  Public  Serfiee  Commission, 
decided  at  the  present  term,  we  considered  the  true  basis  for 
rate  maki)ig  "the  actual  fair  value  of  the  investment  at  the 
time  used  and  useful  in  the  business  of  furnishing  service  to 
the  public."  This  was  held  to  be  the  true  basis  in  the  lead- 
ing case  of  Smyth  v.  Ames,  169  1'.  S.  466.  In  that  case  the 
court  said:  "We  do  not  say  that  there  may  Jiot  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  prop- 
erty. What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  con- 
venience." That  the  basis  of  production  new  less  depreci- 
ation can  not  be  adopted  with  fairness  to  the  utility  or  to 
the  public  is  well  illustrated  in  the  case  of  Steenerson  v.  Orent 
Northern  Railway  Company,  69  Minn.  353,  where  it  is  sup- 
posed that  at  the  time  the  railroad  was  built  rails  cost  $85.00 
per  ton  ami  the  present  price  was  only  $16.00  per  ton.  so 
that  when  built  the  railroad  cost  $40,000.00  per  mile,  and  if 
built  at  the  time  of  the  controversy,  it  could  be  built  for  $12,- 
000.00  per  raile.  In  such  a  ease  it  would  be  unfair  to  the 
corporation  to  take  as  a  basis  for  revaluation  the  reproduc- 
tion cost  new  less  depreciation.  The  Jlinnesota  rale,  so- 
called,  has  not  received  the  approval  of  many  of  the  state 
or  federal  courts.  2  Wyman  on  Public  Service  Corporations, 
sec.  1107  et  seq.     In  our  case  of  Coal  d-  Coke  By.  Co.  v.  Con- 
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ley,  67  W,  Va.  129,  it  is  said:  "It  seemfi  to  be  generally  held 
that,  in  the  absence  of  peculiar  and  extraordinary  conditions, 
such  as  a  more  costly  plant  than  the  pablic  service  of  the 
community  requires,  or  the  erection  of  a  plant  at  an  actual, 
thou(^h  extrava^^ant,  cost,  or  the  purchase  of  one  at  an  ex- 
orbitant or  inflated  price,  the  actual  amount  of  money  in- 
vested is  to  be  taken  as  the  basis,  and  upon  this  a  return  must 
be  allowed  equivalent  to  that  which  is  ordinarily  received  in 
the  locality  in  which  the  buiiiness  is  done,  upon  capital  in- 
vested in  similar  enterprises.  In  addition  to  this,  considera- 
tion must  be  given  to  the  nature  of  the  investment,  a  higher 
rate  being  regarded  as  justified  by  the  risk  incident  to  a  haz- 
ardous investment." 

That  the  original  cost  considered  in  connection  with  the 
history  and  growth  of  the  utility  and  the  value  of  the  ser- 
vices rendered  constitute  the  principal  elements  to  be  con- 
sidered in  connection  with  rate  making,  seems  to  be  anp- 
ported  by  nearly  all  the  authorities.  Whitten  on  Valuation 
of  Public  Service  Corporations,  Ch.  V,,  page  82  et  seq.  All 
the  leading  cases  on  the  subject  are  there  discussed.  See  also, 
2  Wyman  on  Pub.  Serv.  Corp.,  Ch.  XXXII,  covering  the 
same  subject.  -  In  the  case  at  bar,  the  commission,  agreeable  to 
these  authorities,  properly  took  into  consideration  all  the  ele- 
ments going  to  establish  the  fai^  value  of  the  petitioner's 
property  on  which  it  is  entitled  to  earn  a  fair  return,  and  we 
perceive  no  error  therein  justifying  us  in  suspending  its  or- 
der on  that  ground.  It  has  included  a  fair  sum  for  going 
value,  working  capital,  and  the  value  of  the  utilities  employed 
in  connection  therewith. 

One  of  the  points  urged  by  counsel  for  the  applicant  is  that 
it  was  entitled  to  have  included  in  the  estimated  value  of  its 
plant  the  supposed  value  of  certain  water  rights  purchased 
and  owned  by  it,  being  the  springs  on  land  purchased,  its 
present  chief  source  of  water  supply.  There  was  included 
in  the  commission's  estimate  the  actual  amount  invested  in 
the  subsidiary  company,  the  Bluefield  Valley  Water  Works 
Company,  but  the  commission  denied  the  right  of  the  ap- 
plicant to  value  these  water  rights  beyond  the  actual  cost  of 
the  land  on  which  the  springs  are  located.    The  applicant,  to 
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fulfill  the  obligation  of  its  franchise,  was  bound  to  obtain  a 
supply  of  water  from  some  source.  The  only  source  of  its 
supply  was  these  springs  and  the  Bluestone  River.  The 
City  of  Bluefleld,  whose  inhabitants  it  serves,  was  doubtless 
located  with  reference  to  these  sources  of  water  supply,  and 
it,  and  not  the  utility  company  employing  them,  was  entitled 
to  the  benefits  of  tbeir  relative  location.  The  commission  was 
not  able  to  say,  without  much  speculation,  that  these  springs 
had  any  value  beyond  the  value  of  the  land  on  which  they 
were  located,  which  was  included  in  the  commission's  esti- 
mate. In  the  case  of  Skerman  v.  Culifomia-Mich-igan  Land 
and  Water  Company,  Pub.  Utility  Rep.  1918D,  page  93,  a 
water  rate  case,  the  California  Railroad  Commission  refused 
to  allow  anything  for  percolating  waters,  aside  from  the 
value  of  the  water-bearing  lands,  considered  for  all  available 
uses  they  might  be  put  to,  including  the  pumping  of  water 
therefrom.  In  Be  United  Fuel  Gas  Company,  Pub.  Utility 
Rep.  1920C,  page  583,  our  Public  Service  Commission,  in  ac- 
cordance with  numerous  decisions,  held  that  the  gas  com- 
pany, while  entitled  to  chat^e  a  rate  based  on  the  value  of 
the  property  it  devoted  to  the  public  use,  was  not  entitled  to 
add  to  this  a  value  brought  about  by  appreciation  of  the 
land  due  to  the  discovery  of  large  quantities  of  gas.  The 
petitioner,  in  addition  to  the  springs,  bad  as  a  source  of  sup- 
ply the  Bluestone  River,  and  it  does  not  appear  that  the 
springs  land  had  any  advantages  over  the  river,  in  point  of 
economy,  in  supply  or  operation  of  its  plant.  It  does  ap- 
pear that  the  springs  owned,  did  not  at  all  times  furnish 
an  adequate  supply  of  water  and  would  not  do  so  without  the 
erection  of  impounding  tanks  at  great  expense,  whereas  the 
river  would  furnish  an  ample  supply  of  water,  if  the  water 
therefrom  was  requisitioned  in  the  proper  way.  In  San  Di- 
ego Land  Company  v.  National  City,  174  U.  S.  739,  the  ques- 
tion of  the  right  to  include  for  rate  making  the  supposed 
value  of  water  r^hts  was  mooted,  but  not  decided.  And 
the  same  question  was  raised,  but  not  decided,  in  Denver  v. 
Denver  Union  Water  Company,  246  U.  S.  178,  193.  The 
oases  cited  and  specially  relied  on  by  petitioner,  are  Fair- 
banks T.  United  States,  181  U.  S.  283,  and  United  Staiet  v. 
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GetUishurg  Electric  Railway  Co.,  160  U.  S.  668.  These  were 
con  d  lira  nation  case.s,  in  which. the  question  of  the  value  of 
franchises  was  considered.  For  rate  regulation  the  value  of 
a  franchise  is  not  prenerally  considered,  such  value  heing  baaed 
on  the  capacity  to  earn  profits ;  this  for  the  reasons  stated  in 
2  Wyman  on  Pub.  Serv,  Corp.,  §  1104,  and  considered  by  Mr. 
Justice  Peekham  in  Wiltcox  v.  Consolidated  Gas  Company, 
212  TJ.  S.  19. 

The  next  point  which  need  be  considered  is  that  the  rate 
fixed  by  the  Public  Service  Commission,  determined  by  add- 
ing to  petitioner's  monthly  bills,  baaed  upon  its  rates  per 
thousand  gallons,  a  surcharge  of  16%  of  the  amount  thereof, 
but  not  to  apply  to  minimum  rates,  effective  from  and  after 
applicant's  meter  readings  in  the  month  of  August  1921,  is 
inadequate.  The  commission  estimated  that  with  this  in- 
crease In  rates,  the  applicant,  out  of  the  estimated  gross  in- 
come, based  on  prior  earnings  and  estimated  savings  of  ex- 
penses etc,  over  previous  years,  and  after  deducting  there- 
from all  necessary  and  proper  operating  expenses  and  taxes, 
would  be  enabled  to  earn  8%  on  the  fair  value  of  its  property 
fixed  at  $460,000.00,  for  a  proper  return  and  depreciation. 
This  rate  being  based  upon  estimates  of  receipts,  expenses  and 
deductions,  the  commission  did  not  undertake  to  make  the 
rates  permanent,  but  to  remain  eJIective  until  November  1, 
1921,  unless  before  that  time  suspended,  and  required  the  ap- 
plicant, as  soon  as  the  information  could  be  obtained,  but  not 
later  than  October  1,  1921,  to  furnish  it  certain  specified  data 
covering  its  income  and  operating  expenses  for  the  period  of 
six  months  prior  to  June  30,  1921,  and  other  data,  which 
would  enable  the  Gommission  to  modify  or  correct  its  esti- 
mate and  make  any  further  order  in  the  case  called  for  by 
the  facts,  these  to  be  disclosed  in  order  to  enable  it  to  deal 
justly  with  the  applicant  and  the  public  served  by  it. 

It  is  contended,  however,  that  the  rate  of  8%  on  the  value 
of  the  property,  even  as  fixed  by  the  order  of  the  commission, 
is  not  adequate,  but  grossly  inadequate,  based  on  the  actasi 
value  of  the  property  when  arrived  at  upon  the  proper  basis. 
It  is  probably  unnecessary  to  consider  this  question.  Assum- 
ing that  the  correct  amount  is  the  present  actual  value  of 
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the  property  devoted  to  the  public  use,  the  commissiou  ap- 
pears to  have  reached  its  conclusion  by  considering,  not  only 
the  cost  of  reproduction  new  less  depreciation,  but  all  other 
proper  elements  throwing  light  upon  the  subject,  and  war- 
ranted by  the  facts  and  authorities,  including  the  amount  of 
the  original  investment,  and  the  fact  that  the  capital  invest- 
ment and  the  depreciation  account  carried  on  the  books  of 
the  company  was  far  less  than  that  fixed  by  the  commission 
as  the  value  of  the  property  for  rate  making  purposes.  The 
commission  included  in  its  estimate  the  actual  cost,  at  prevail- 
ing prices,  of  improvements  made  since  1917,  when  the  value 
of  the  property  for  rate  making  purjioses  was  fixed  at  $360,- 
000.00. 

It  is  at^ued  that  the  rate  of  net  return  ought  to  be  suffi- 
cient to  induce  capital  to  engage  in  such  pnblie  enterprises, 
and  that  the  estimated  net  income  to  cover  return  and  depre- 
ciation will  not  be  sufiicient  for  that  purpose  in  view  of  pres- 
ent prevailing  rates  of  interest  and  incomes  from  other  classes 
of  business.  But  why  not?  Is  not  6%  net,  clear  of  taxes 
and  all  operating  expenses,  including  a  sum  equal  to  2% 
for  depreciation,  as  good  or  better  than  returns  from  most 
enterprises  of  a  similar  character?  Legislatures  and  public 
service  commissions  exercising  legislative  functions  are  not 
to  be  tied  down  to  fix  rates  of  income.  Every  case  must  be 
controlled  by  its  own  facts,  and  in  no  case  will  the  courts  in- 
terfere unless  the  rate  allowed  is  unreasonably  low  or  un- 
reasonably high.  Beyond  this  courts  have  no  right  to  inter- 
fere with  the  rate  making  authorities.  Lincoln  Gas  &  Elec- 
tric Light  Co.  V.  City  of  Lincoln,  250  U.  S.  256 ;  KnoxvUle  v. 
Knoxville  Water  Co.,  212  U.  S.  1 ;  Coal  tfc  Coke  Raiiway  Co.  v. 
Conley,  supra. 

That  a  public  utility  has  no  right  to  a  rate  sufiicient  to 
cover  extensions  or  additions  to  its  plant,  we  decided  in  the 
Huntington  case  cited.  And  we  held  in  the  same  case  that 
such  a  utility  could  not  properly  be  allowed  a  rate  which 
would  give  an  income  on  investments  for  extensions  and  im- 
provements not  already  made.  In  this  case  there  was  mach 
evidence  going  to  show  that  the  applicant  had  not  been  per- 
forming faithfully  the  obligations  of  its  franchise ;  that  it  had 
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been  furnishing  a  very  inadequate  supply  of  water,  of  which 
much  complaint  bad  been  made  and  lodged  i^ainst  it,  to  the 
extent  that  the  commission  felt  called  upon  to  order  the  appli- 
cant to  submit  plans  for  extensions  and  improvements,  to 
enable  it  to  discharge  its  duty  to  the  public  under  its  fran- 
chise. These  facts  the  commission  had  the  right  to  take  into 
consideration  in  prescribing  rates. 

The  last  point  made  by  petitioner  is  that  the  commission 
ordered  it  to  submit  plans  for  the  requisite  improvements. 
That  this  action  of  the  commission  is  fairly  within  the  au- 
thority given  it  by  the  statute,  there  can  he  no  doubt.  Be- 
sides, the  franchise,  in  evidence,  requires  it  to  do  what  the 
commission  contemplates  it  shall  do  by  the  provisions  of 
its  order.  So  held  in  City  of  Columbus  v.  Mercantile  Trust 
&  Deposit  Co.,  218  U.  S.  645,  approved  in  the  more  recent 
case  of  New  York  Electric  Lines  Co.  v.  Subway  Co.,  235  U. 
S.  179. 

For  the  foregoing  reasons,  we  are  of  opinion  to  refuse  to 
suspend  the  order  of  the  Public  Service  Commission,  but  to 
affirm  the  same. 

Petition  dismissed. 


CHARLESTON. 

State  ex  rel.  S.  M.  Notes,  Relator  v.  Howard  C.  Lane, 
Clerk,  etc. 

Submitted  December  10.  1921.    Decided  December  14.  1921. 
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2.  Same— ITill  He  to  Compel  City  Oterk  to  CerUfy  to  Ootmcll 

Petition  to  Recall  an  Officer  or  Officer*  Under  ProviiU/nt  of 

Bee.  19.  ch.  21.  Acta  1915   {Municipal  CAorters),  Being  the 

Charter  of  the  City  of  Wheeling. 

Where  a  petition  1b  filed  with  the  cltr  clerk  under  the 
proYlBlona  of  I  19,  cb.  21  of  the  Acte  of  1915  (Municipal 
Charters)  being  the  charter  of  the  clt7  of  Wheeling,  to  recall 
an  officer  or  offlcere.  which  Is  signed  by  more  than  twenty 
per  cent,  of  the  legal  voters,  as  shown  by  the  last  preceding 
municipal  election,  the  said  clerk  nmy  not  excuse  hts  refusal 
to  certify  such  petition  to  the  council  as  provided  by  that  act 
in  order  that  the  recall  election  may  be  held  thereunder,  upon 
the  ground  that  the  affidavit  required  by  1  22  of  the  Act  waa 
not  affixed  to  each  Individual  i^aper  constituting  the  pe- 
tition, but  le  only  alflied  to  the  last  page  of  several  ot  the 
papers  bound  together  as  one,  after  the  signatures  thereon 
had  been  procured;  nor  upon  the  gronnd  that  all  ot  the  names 
contained  on  certain  of  the  papers  making  up  the  petition 
must  be  rejected  because  some  of  them  were  not  signed  by 
tbe  petitioners  in  person;  nor  upon  the  ground  that  all  ot  the 
names  contained  on  a  particular  paper  must  be  rejected  be- 
cause the  petitioner  who  made  the  affidavit  to  that  particular 
paper  withdrew  his  name  from  the  petition  after  the  same 
was  filed.  Tbe  action  ot  the  clerk  In  rejecting  the  names 
npon  the  petition  under  such  circumstauces  results  from  a 
miBapprebenalon  of  the  law,  and  Is  wlthont  any  substantial 
toundatlon,  and  Justifies  resort  to  the  writ  ot  mandamus  tu 
compel  him  to  properly  perform  his  duty.  (p.  748). 

3.  Recali^ — PETiTion  OF — Persona  Signing   Same  May  Withdraw 

Wome  at  Any  Time  Before  Petition  it  acted  Upon — Effect  of 

Buch   Withdrawal. 

One  signing  a  recall  petition  under  the  provisions  of  |  19 
of  the  Wheeling:  charter  above  referred  to  may  withdraw  his 
name  therefrom  at  any  time  before  such  petition  Is  act«d 
upon,  but  such  withdrawal  will  not  have  the  effect  of  nnlli- 
fylng  the  paper  upon  which  his  name  Is  signed  even  though 
he  is  the  petitioner  who  makes  the  affidavit  thereto,  (p.  751). 

4.    Same — Appellate  Cmirt  will  Not  Pa«t  Upon  BufUciency  or  Tntth 
of  <3ro%ndt  Stated  in  Petition. 

This  Court  may  not  pass  upon  the  soffiolency  or  truth  ot 
the  grounds  stated  In  a  petition  filed  tor  the  purpose  ot  re- 
ciUllng  officers  under  the  provisions  ot  the  Wheeling  charter 
above  referred  to.      (p.  762). 
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Original  jurisdiction. 

Mandamus  in  ease  of  State  ex  rel.  S.  M.  Noyes  against 
Howard  C.  Lane,  Clerk  etc.  and  others,  in  the  recall  of  coun- 
cilraen  and  city  manager  of  the  city  of  Wheeling. 

Writ  awarded. 

John  J,  Coniff  and  R.  S.  Spilman,  for  relator. 

J.  J.  P.  O'Brien  and  J.  H.  Brennan,  for  respondents. 

RiTz,  President: 

The  relator  seeks  by  these  writs'  of  mandamus  to  compel 
the  clerk  of  the  city  of  Wheeling  to  approve  and  certify  to  the 
council  two  petitions  filed  under  the  provisions  of  the  charter 
of  said  city,  one  for  the  recall  of  the  city  manager,  and  the 
other  for  the  recall  of  the  members  of  the  council. 

Section  19  of  the  charter  of  the  city  of  Wheeling,  being 
chapter  21  of  the  Acts  of  the  legislature  of  1915  (Municipal 
Charters)  provides  for  holding  an  election  for  the  recall  of 
municipal  officers  upon  a  petition  signed  by  electors  entitled 
to  vote  for  their  successors  equal  in  number  to  at  least  twenty 
per  centum  of  the  entire  vote  cast  at  the  last  preceding  mu- 
nicipal election.  It  is  admitted  that  a  little  less  than  thirty- 
five  hundred  petitioners  is  sufficient  in  number  to  meet  this 
requirement,  while  the  petitions  presented  in  the  one  case 
were  signed  by  more  than  sixty-six  hundred,  and  in  the  other 
by  more  than  sixty-eight  hundred  persons.  The  section  above 
referred  to  requires  that  the  petition  shall  contain  a  general 
statement  of  the  grounds  upon  which  the  removal  is  sought. 
It  further  provides  that  the  signatures  need  not  all  be  on  one 
paper,  but  that  such  general  statement  of  the  grounds  shall 
be  on  each  paper,  and  that  each  signer  shall  add  to  his  signa- 
ture his  place  of  residence,  and  the  street  and  number,  and 
that  one  of  the  signers  on  each  such  paper  dall  make  oath  be- 
fore an  officer  competent  to  administer  oaths  to  the  truth  of 
the  statements  contained  therein,  and  that  each  of  the  signa- 
tures is  the  genuine  signature  of  the  person  whose  stature 
it  purports  to  be.  Upon  the  preseutation  of  such  petition  it  is 
provided  that  the  said  clerk  shall  examine  and  ascertain 
whether  or  not  such  petition  is  signed  by  the  requi^te  num- 
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ber  of  qualified  electors,  and  attach  to  said  petition  a  certifi- 
cate showing  the  result  of  said  examination.  If  the  result  of 
said  examinations  ohows  said  petition  to  be  insufficient  it  is 
provided  that  the  same  may  be  amended  within  ten  days,  and 
that  the  clerk  shall  thereupon,  after  such  amendment,  make 
further  examination,  and  if  he  ascertains  the  same  to  be  suffi- 
cient he  shall  submit  the  same  to  the  city  council  without  de- 
lay, who  shall  thereupon  order  and  fix  a  day  for  holding  said 
recall  election.  If,  on  the  other  hand,  the  clerk  finds  said 
petition,  as  amended,  to  be  insufficient,  he  shall  return  the 
same  to  the  parties  presenting  it  with  his  certificate  to  that 
effect.  Section  22  of  the  Act  provides  that  petitions  pro- 
vided for  under  the  provisions  of  the  charter  shall  be  signed 
by  none  but  legal  voters,  and  that  each  petition  shall  be  ac- 
companied by  the  affidavit  of  one  or  more  legal  voters  of  the 
city  stating  that  the  signers  thereof  were  at  the  time  of  the 
signing  legal  voters  of  said  city. 

Each  of  the  petitions  involved  in  these  proceedings  con- 
sisted of  many  sheets  of  paper.  In  some  cases  several  sheets 
of  paper  were  bound  together  and  so  filed,  while  in  other  cases 
each  sheet  was  filed  by  itself.  Printed  at  the  head  of  each 
sheet  so  used,  whether  the  same  was  bound  together  with  oth- 
ers or  not,  is  a  statement  of  the  grounds  upon  which  the  re- 
call of  the  officers  is  sought,  and  at  the  bottom  of  each  of  these 
sheets  is  an  affidavit  in  the  form  prescribed  by  §  19.  There 
is  also  printed  at  the  bottom  the  form  of  an  affidavit  as  pre- 
scribed by  §  22,  but  in  some  of  the  eases  where  several  sheets 
were  hound  together  the  affidavit  called  for  by  §  22  is  made 
only  upon  the  last  one  of  such  sheets,  the  whole  thereof  being 
treated  as  one  paper  by  the  petitioners.  The  clerk  of  the  city 
passed  upon  these  petitions  and  found  that  they  only  con- 
tained about  1500  names  which  could  be  considered  by  him, 
and  about  500  about  which  he  had  doubt,  but  that  even  con- 
sidering this  doubtful  500  there  was  only  on  the  petition 
about  2000  names  which  could  be  treated  as  meeting  the  re- 
quirements of  the  Act,  and  this  being  an  insufficient  number, 
he  certified  that  the  petitions  were  not  signed  by  the  requisite 
number  of  legal  voters. 

The  petitioners  contend  that  the  action  of  the  respondent 
so  w.  v«. 
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in  refusing  to  consider  by  far  the  lai^r  part  of  the  names 
which  he  held  could  not  be  considered  was  arbitrary,  ca- 
pricious and  fraudulent,  and  was  without  any  substantial 
basis,  wherefore  they  seek  to  compel  him  by  mandamus  to 
certify  these  petitions  as  provided  by  the  Act,  The  respond- 
ent insists  that  whether  or  not  he  correctly  decided  the  ques- 
tions presented  to  him  cannot  be  reviewed  by  this  Court  by 
writ  of  mandamus;  that  so  long  as  he  acted  honestly  and  in 
the  belief  that  the  law  required  the  conclusion  reached,  he 
cannot  be  compelled  by  mandamus  to  take  any  other  action, 
but  his  action  must  be  reviewed,  if  at  all,  by  certiorari. 

It  is  quite  true  that  where  an  executive  or  admiuistrative 
officer  is  required  to  do  an  act  which  involves  the  exercise  of 
discretion  by  him,  such  discretion  will  not  be  controlled  by 
mandamus,  unless  it  appear  that  his  action  is  arbitrary,  ca- 
pricious or  fraudulent,  or  results  from  a  misapprehension  of 
law.  This  doctrine  is  very  well  established  in  this  state. 
DUlon  V.  Bare,  60  W.  Va.  483 ;  State  ex  rel,  Dodd  v.  HUl, 
Banking  Commissioner,  84  "W.  Va.  468.  The  relator  does  not 
contend  for  any  different  doctrine,  but  he  does  insist  that  a 
consideration  of  the  petitions  themselves  which  are  presented 
as  evidence  in  these  cases,  as  well  as  of  the  reasons  given  by 
the  clerk  for  his  action,  lead  irresiatably  to  the  conclusion 
that  his  conduct  was  arbitrary,  capricious  or  fraudulent,  or 
all  three,  and  finds  no  support  except  in  the  most  artificial 
reason.  This  makes  it  necessary  for  us  to  review  at  least 
some  of  the  grounds  upon  which  the  clerk  acted  in  rejecting 
these  petitions,  and  of  course  if  we  find  that  hia  action  has  a 
substantial  basis  in  fact  or  reason,  the  writ  will  not  be 
granted,  notwithstanding  we  m^ht  be  of  opinion  that  he 
came  to  a  wrong  conclusion.  If,  on  the  other  hand,  we 
should  be  of  the  opinion  that  the  grounds  for  his  rejection 
of  the  petitions  are  purely  artificial,  and  without  any  sub- 
stantial basis,  we  will  be  constrained  to  hold  that  the  writ  of 
mandamus  will  lie  to  compel  him  to  certify  the  same  to  the 
council  as  required  by  law. 

It  appears  that  by  far  the  larger  part  of  the  names  were 
rejected  by  the  respondent  because  of  the  failure,  aa  con- 
tended by  him,  to  verify  the  petitions  aa  required  by  g  22  of 
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the  Act.  In  many  c&see,  as  before  stated,  a  number  of  sheets 
of  paper  were  bound  together  npon  which  were  contained  the 
names  of  the  petitioners,  and  at  the  bottom  of  each  sheet  an 
affidavit  is  affixed  as  required  by  §  19  of  the  Act,  and  then  to 
the  last  sheet  is  affixed  the  affidavit  required  by  §  22  of  the 
Act,  The  contention  of  the  clerk  is  that  the  affidavit  re- 
quired by  §  22  of  the  Act  affixed  to  the  last  page  of  the  paper 
under  the  circumstances  here  could  not  be  considered  as  an 
affidavit  applying  to  the  names  contained  upon  anything  but 
such  last  sheet,  for  the  reason  that  the  signatures  on  these 
sfaeetK.  each  one  of  which  contained  at  the  top  the  grounds  for 
removal,  were  appended  before  the  papers  were  bound  togeth- 
er, and  the  affidavit  required  by  §22  afBxed  thereto.  In  other 
words,  it  appears  that  after  the  signatures  were  obtained  on  a 
number  of  these  petitions  or  papers,  as  they  are  called,  they 
were  bound  together  with  an  affidavit  as  provided  by  §  22 
which  appropriately  referred  to  the  several  papers  attached, 
but  which  were  actually  fastened  to  the  affidavit  after  it  was 
made  and  in  the  absence  of  the  party  making  it.  The  clerk's 
contention  is  that  inasmuch  as  these  sheets  of  paper  were 
bound  tf^ether  after  the  signatures  were  placed  thereon  and 
the  affidavit  made  under  those  circumstances,  it  cannot  be  con- 
sidered a.s  an  affidavit  covering  all  of  the  sheets  thus  included. 
There  is  nothing  in  this  contention.  Section  22  does  not  re- 
quire an  affidavit  to  each  separate  paper  as  is  provided  by  § 
19.  One  man  might  make  the  affidavit  to  the  whole  petition 
composed  of  all  of  the  papers  so  far  as  §  22  is  oonoemed,  and 
it  would  be  entirely  sufficient.  Of  course,  he  would  have  to 
have  pretty  full  knowledge  of  the  voting  population  of  the 
city  in  order  to  be  possessed  of  the  information  necessary  to 
make  such  an  affidavit,  but  there  is  no  reason  why,  after  the 
signatures  were  procured  upon  separate  papers,  any  voter 
could  not  make  the  affidavit  required  by  §  22,  applying  it  to 
all  of  the  papers  to  which  his  knowledge  extended.  All  that 
this  affidavit  is  required  to  show  is  that  the  signers  of  the  pe- 
tition were  at  the  time  of  signing  the  same  legal  voters  of  the 
city.  It  seems  to  us  that  this  conclusion  of  the  clerk  by 
which  he  refused  to  give  effect  to  thousands  of  names  appear- 
ing on  these  petitions  was  without  any  substantial  basis.     The 
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nameK  rejecteil  on  this  ground  alone  taken  together  with  those 
admitted  by  the  respondent  to  be  proper  are  sufficient  to  re- 
quire the  callin<r  of  the  election. 

Aiiother  reason  given  by  the  respondent  for  refusing  to 
consider  some  of  the  papers  was  that  some  of  the  names  there- 
on were  not  siirned  by  the  parties  in  person.  He  contends 
that  some  of  the  parties  whose  names  appear  upon  the  pa- 
pers stated  that  they  did  not  si^n  the  same,  and  he  also 
states  that  in  these  cases  those  who  procnred  the  signatures 
staled  that  such  names  were  signed  by  the  wife  or  husband,  or 
some  other  member  of  the  family  of  the  petitioner,  and  when- 
ever he  found  one  of  these  papers  upon  which  any  names  ap- 
peare<l  that  were  not  signed  by  the  petitioner  in  person  he  re- 
jected the  whole  paper  and  refused  to  consider  any  of  the 
names  contained  thereon.  It  may  be  doubted  whether  upon 
the  inquiry  which  the  clerk  was  called  upon  to  make  he 
could  inquire  into  the  genuineness  of  the  signatures.  I'nder 
the  statute,  the  affidavit  appended  to  the  petitions  made  them 
prima  facie  evidence  of  what  they  contained,  and  we  do  not 
think  the  clerk  would  have  a  right  to  institute  an  er  parte 
inquirj'  as  to  the  genuineness  of  any  of  the  signatures.  It 
may  be  that  if  any  of  them  were  challenged  an  inquiry  could 
be  conducted  before  him  upon  notice  to  the  proponents  of  the 
recall  election  to  determine  the  questions,  but  upon  this  we 
express  no  opinion  at  this  time  inasmuch  as  the  question  does 
not  now  arise.  We  do  say,  however,  that  his  refusal  to  con- 
sider any  of  the  names  on  a  paper  simply  because  one  or  more 
of  them  were  not  the  genuine  signatures  of  the  petitioners  was 
not  justified.  Certainly  the  most  that  he  would  be  authorized 
to  do  in  such  a  ease  would  be  to  refuse  to  consider  those 
names  shown  not  to  be  genuine. 

Another  ground  given  for  refusing  to  consider  a  number 
of  the  names  is  that  the  signers  failed  to  give  their  addresses 
by  street  and  number,  in  some  cases  giving  their  address  as  a 
certain  hotel  in  the  city,  or  a  certain  apartment  in  the  city. 
The  number  of  names  rejected  on  this  account  does  not  seem 
to  be  sub.stantial,  and  we  are  not  prepared  to  say  that  the  ac- 
tion of  the  clerk  in  this  regard  could  be  treated  as  arbitrary 
or  capricious,  although  the  action  of  the  petitioners  in  giv- 
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ing  their  addresses  as  they  did  certainly  came  within  the 
spirit  of  the  Act.  The  purpose,  in  requiring  the  petitioners 
to  frive  their  addresses  by  street  and  number  was  in  order  that 
anyone  interested  might  set  upon  foot  an  inquiry  for  the  pur- 
pose of  determining  the  genuineness  of  the  petition,  as  well  aa 
whether  or  not  each  of  the  petitioners  is  a  voter.  Where  this 
address  is  piven  by  the  name  of  a  well  known  hotel  or  apart- 
ment house,  the  purpose  is  accomplished  just  as  well  as  though 
the  street  and  number  were  given — in  fact,  in  most  eases,  a 
great  deal  better,  for  it  is  rarely  that  the  people  generally 
know  the  street  number  or  street  address  which  such  build- 
ings bear. 

Another  considerable  number  of  names  contained  upon  the 
petitions  were  not  counted  by  the  respondent  for  the  reason 
that  they  desired  their  names  withdrawn  and  erased  there- 
from, and  it  is  insisted  by  the  relator  that  these  petitioners 
had  no  authority  to  withdraw  their  names  after  the  petitions 
were  filed.  We  do  not  think  there  is  merit  in  this  contention. 
There  is  no  reason  why  otic  or  any  number  of  the  petitioners 
might  not  withdraw  their  names  at  any  time  before  the  pe- 
tions  were  acted  upon,  and  in  case  they  did  so,  of  course,  they 
should  not  be  counted  to  make  the  number  required  by  the 
statute  for  calling  an  election.  In  some  cases  the  party  who 
made  the  affidavit  required  by  §  19  withdrew  his  name  from 
the  petition,  and  in  that  event  the  respondent  refused  to  count 
any  of  the  names  upon  such  paper,  his  theory  being  that 
after  such  name  was  so  withdrawn  there  was  no  affidavit 
to  the  paper  made  by  a  party  signing  the  same  as  required  by 
§  19.  There  is  nothing  in  this  contention.  All  that  section  19 
requires  is  that  one  of  the  signers  shall  make  an  affidavit  in 
the  form  therein  prescibed.  He  must  be  a  signer  when  he 
makes  the  affidavit,  and  not  only  would  it  be  against  the  spirit 
of  this  Act  to  allow  one  man  who  had  made  the  affidavit  to 
the  petition  to  destroy  the  effect  of  it  as  to  all  of  the  others  by 
subsequently  withdrawing  his  name,  but  it  would  violate  the 
exact  letter  of  it. 

Other  names  were  rejected  in  small  numbers  for  other  rea- 
sons, but  practically  all  of  the  rejections  were  based  upon  one 
or  the  other  of  the  grounds  ahove  assigned.     If  these  reasons 
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be  denied  an  grounds  for  excludii^  names  from  the  petition, 
there  would  remain  thereon,  many  more  than  the  nomber 
required  for  calling  an  election.  We  are  of  opinion,  as  before 
indicated,  that  there  is  no  substantial  reason  given  .by  the 
clerk  for  the  exclusion  of  the  several  thousand  names  upon 
the  grounds  above  indicated. 

The  relator  also  contends  that  the  petitions  are  not  suffi- 
cient in  these  eases,  for  the  reason  that  the  groanda  stated 
therein  upon  which  it  is  sought  to  recall  the  ofBcers  are  nn- 
tnie.  We  cannot  enter  upon  an  inquiry  as  to  the  truth  or 
falsity  of  the  grounds  relied  upon  for  the  recall.  That  is  a 
matter  which  must  be  considered  by  the  electors  when  they 
come  to  cast  their  ballots  in  the  recall  election.  The  statute 
contemplates  that  such  an  election  shalt  be  held  whenever  20 
per  cent,  of  the  voters  conceive  that  there  exists  a  snflS- 
cient  ground  therefor,  and  it  is  not  for  this  Court  to  say  that 
the  grounds  assigned  are  insufScient  to  justify  the  recall  of 
the  officers  if  true,  or  to  enter  upon  an  inquiry  as  to  whether 
or  not  they  are  true.  Whatever  our  individual  opinions  may 
be  as  to  the  policy  of  such  legislation,  we  cannot  refuse  to  give 
it  effect  when  the  legislature  has  deliberately  enacted  it. 
There  is  no  provision  in  the  Act  for  any  authority  paasing 
upon  the  sufficiency  of  the  grounds  of  rraioval  other  than  tbe 
20  per  cent,  of  the  voters  who  must  petition  in  the  first  in- 
stance, and  the  whole  mass  of  the  electorate  who  must  ulti- 
mately pass  thereon. 

We  are  of  opinion  that  the  petitioners  had  a  clear  rif^ 
to  have  their  petition  certified  to  the  council  by  the  re- 
spondent as  required  by  the  Act,  and  that  in  refusing  to  do 
so  respondent  clearly  misapprehended  the  law  governing  the 
case. 

The  writs  of  mandamus  prayed  for  will,  therefore,  be 
awarded. 

Writs  av>arded. 
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1.     Written  aafllgnment  of  paper  by  a  bank's  Cashier  to  dlreotors 

and  stocUioldere  pursu 

ment  In  due  course.      I 

ATTORNEY  AND  CLIENT: 

1.  Attorne?  obtaining  decree  has  lien  on  fond  arising  from  Ita 
enforcement  by  another  attorney.      Brown  v.  Erwin  111. 

2.  An  attorney  has  a  prior  l>en  on  fund  arising  from  enforce- 
ment of  decree  procured  by  a  subsequently  employed  attorney 
unless  expressly  or  impliedly  assenting  otherwise.        Id.  116. 

3.  Attorney's  failure  to  obtain  specific  relief  sought  and  taking 
ftltematlTe  relief  do  not  preclude  his  lien  for  tee.      Id. 

4.  Attorney  has  lien  on  judgment  in  Itastardy.  State  v.  O'Brien 
834. 

G.     Fraudulent  agreement  between  parties  to  Judgment  In  bas. 

tardy  cannot  deprive  attorney  ot  fees.      Id. 
6.     Attorney  claiming  fraudulent  release  ot  judgment  defeating 

lien  has  burden  of  proof.      Id. 

BANKS  AND  BANKING: 

1.  Correspondent  bank  may  not  dellTer  bill  of  lading  to  con- 
signee on  payment  of  attached  draft  on  condition  ot  repay- 
ment on  rejection  unless  ao  authorized  by  assignee  bank. 
Old  Nat.  Bank  of  Waupaca  v.  People's  Bank  of  Barriaville  133. 

2.  Bank's  transferring  notes  to  directors  and  stockholders  Is 
valid  and  binding  wtthout  minutes  being  kept.  FHrit  Na- 
tional Bank  V.  Freeman  344. 

3.  Written  assignment  of  paper  by  a  bank's  cashier  to  directors 
and  stockholders  pursuant  to  directors'  order  held  assignment 


BASIS  FOR  RATE-MAKING.      See  P%J>Hc  UtiHtiei  1  <p.  736). 
BASTARDS: 

1.  Convtctlon  on  confession  at  one  term  cannot  be  annulled  at  a 
subsequent  term.      State  v.  O'Brien  634. 

2.  Mother  Aeld  to  have  beneficial  Interest  in  Judgment  for  sup* 
port  of  cbUd.      Id.  636. 

BENEFICIARIES     RIGHT— DECREE  AFFECTING.       See  Appeal 
and  Error  11  (p.  339). 
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BILL  FOB  BNFORCEHBNT  OF  VENDOR'S  UBN.  S«e  BVtUn  1 
<P.  37). 

BILL  OP  LADING: 
1.     PrOTlBloDB  of  uniform  bill  of  lading  KeUl  binding  as  to  Intn-. 
BtaU  ahlpmenta.      Del  Bionore  v.  Payne  275. 
See  Commerce  1  (p.  276). 

BILL  OF  PARTICUI*AR3— DBFECTIVB  DECLARATION  CDRp 
ABLE  BT.      See  PleaMng  5  (p.  642). 

BILL  OF  REVIEW.      See  Qnardian  and  Ward  3  (p.  620). 

BILLS  AND  NOTES: 

1.  To  render  endorser  liable  requtres  presentment  and  notice 
in  the  manner  apecifled.      HasUnfis  t.  Qitntp  111. 

2.  Notice  of  Judgment  against  endoreer  falling  to  allege  present- 
ment, etc.,  ie  InsutQclent.      M. 

3.  Bank's  assignment  of  past  due  notes  to  directors  and  stock* 
holders  responsible  for  their  purchase  or  discount  Is  sufflcloit 
consideration  for  their  notes  reimbursing  the  bank.  Firit 
Nat.  Bank  v.  Freeman  344. 

4.  Valuable  consideration  need  not  be  averred  or  proved.     IS. 

BREACH  OF  COVENANTS  OF  WARRANTY.  See  Evidence  IS  (p. 
4S6>. 

BREACH  OF  WARRANTY— NOMINAL  DAMAGES  FOR.  See 
Appeal  and  Error  18  (p.  486). 

BRIBERY  OF  COUNTY  COMMISSIONERS.    See  Counties  1  (p.  1.) 


1.  When  a  broker  has  fully  performed  his  contract  of  agency  to 
sell  property,  he  can  not  be  denied  the  compensation  stipu- 
lated tor  In  his  contract  by  the  failure  of  his  principal  to  en- 
force a  Tolid  and  binding  contract  agtinst  a  solrent  pnrchaaer 
of  the  property,  the  subject  matter  of  the  agency,  so  as  to  bring 
about  the  contingency  on  vhlch  the  broker's  compensation 
was  made  to  depend.  Dillon  v.  Tnrlee]/  Gap  Coal  d  Ooke  Co. 
395. 

BURDS^f  OF  PROOF: 
1.     Attorney   claiming   franduent  release   of  iudgment   defeating 
lien  has  burden  of  prooL      Slate  v.  O'Brien  684. 
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CANCELLATION  OF  STOCK.    See  Corporatimu  10  {p.  491). 

CAPITAL  AND  PROPERTY  OF  WATER  COMPANY— VALUE  OP. 
See  Pullic  ntilitiei  2  (p.  736). 

CAHRIBRS: 

1.  One  dlBcountlng:  sight  draft  and  receiving  therewith  bill  ot 
lading  acquires  special  property  In  the  goods  to  secure  the 
draft.  Old  National  Bank  of  Waupaca  t.  People'*  Bank  of 
HarritMle  132. 

5.  Bank  discounting  draft  with  bill  of  lading  Is  not  answerable 
tor  consignor's  performance.  In  absence  of  bad  faith.    Id.  183. 

3.  Buyer  waWlng  Inspection,  upon  later  rejecting  goods,  may  not 
recover  from  assignee  of  draft  with  bill  of  lading  attached. 
la. 

4.  Uniform  bill  of  lading  gives  4S  hours  after  notice  to  owner  ot 
arrival  before  liability  as  carrier  ceases  and  that  of  warehouse- 
man begins.      Del  Signore  v,  Payne  27B. 

6.  Passenger's  doing  act  ordinarily  constituting  contributory 
negligence  may  not  bar  recovery  where  Induced  by  carrier. 
Donnally  \.  Payne,  5S5. 

e.  Wliere  passenger  assumed  reasonable  risk  at  carrier's  Invita- 
tion, negligence  or  contributory  negligence  in  for  Jury.     Id. 

7.  Passenger  held  not  contrlbutoritr  neglisent  as  matter  of  law 
in  the  way  be  attempted  to  leave  train.    Id.  686. 

CHIEF  OF  POLICE— MAYOR  MAY  NOT  SUSPEND.  See  Muni- 
cipal Corporations  6  (p.  232). 

CIRCUIT  CLERK: 

1.  Where  circuit  court  clerk  does  not  dismiss  suit  where  declara. 
tlon  is  not  filed  In  time,  the  presumption  Is  that  be  recevied  It 
within  statutory  limit.    Wilson  v.  Fleming  554. 

CASES  HELD  IMPLACABLE  TO  INTERSTATE  SHIPMENTS: 
1.  Our  cases  of  Berry  et  at.  v.,  W.  Va.  tc  P.  R.  R.  Co.,  44  W.  Va. 
638,  30  S.  E.  143,  67  Am.  St.  Rep.  781,  Burtey  A  Bon  v.  S.  A  W. 
Ry.  Co.,  6S  W.  Ta.  471,  69  S.  E.  904,  and  HtUchimon  T.  D.  8. 
Express  Co.,  63  W.  Va.  128,  69  S.  B.  949,  14  L.  R.  A.  (N.  S.) 
393,  are  Inapplicable  to  Interstate  shipments  made  pursuant  to 
the  contract  contained  In  such  Uniform  Bill  of  Lading.  Del 
Bignore  v.  Payne  276, 

CIRCUMSTANTIAL  EVIDENCE.     See  Insurance  S  (p.  281). 


COAL  LEASE— ASCBRTAmiNG  VALUE  OP.     See   Corporoftow* 
3-11   (pp.  402.  403,  404.  490). 

COAL  LEASE— VALUE  OF.    See  Evidence  14  (p.  402). 

COMMERCE: 
1.     Provisions  of  unllorm  bill  ot  lading  held  btndlng  aa  to  inter- 
state Btaipments.    Del  Bignore  t.  Payne  276. 

COMMISSIONERS    OF     COUNTY    COURT— BRIBERY    OP.       See 
Counltea  1  (p.  1). 

COUPBNSATORY  DAMAGES.     See  Damagei  1    (p.  199). 

COMPROMISE  AND  SETTLEMENT: 


CONSPIRACY: 

1.  Giat  of  action  U  Injury  done.    Swartz  t.  Kay  641. 

2.  DeclaratloDB  of  defendants  in  action  for  Injury  to  buslneas 
held  admlssable.     la. 

3.  Acta  and  statements  of  conspirators  admissible  to  show  con- 
spiracy.   Id. 

4.  Verdicts  against  those  conspirators,  contributing  to  Injury  to 
plalntifTs  business  proper.    Id. 

&.  Plaintiff's  disloyalty  does  not  Justify  conspiracy  to  ruin  bis 
business.    Id.  642. 

CONTINUANCE: 

1.  Defendant's  motion  because  of  amendment  of  declaration  was 
properly  rejected  where  not  showing  how  he  might  be  preju- 
diced.    Wood  i  Broofcs  Co.  T.  D.  E.  ffeiofd  LamBer  Co.  256. 

2,  Amendment  of  declaration  by  substituting  official  designation 
of  plaintiff  held  not  to  warrant  postponing  trial.  Williamson 
V.  Sines  268. 

CONTRACT— MAY  EXTEND  TIME  OF  PERFORMANCE.  See 
Eqwtv  10  (p.  314). 

CONTRACT  OF  AGENCY.    See  Bmheri  1  (p.  395). 
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CONTRACTS; 

1.  Where  evidence  1b  conflicting  as  to  exlatenca  of  contract,  ques- 
tion iB  for  Jury.  Wood  A  Brooka  Co.  r.  D.  E.  Hewitt  Lumber 
Co.  256. 

2.  Signers  of  contract  prepared  tor  their  and  other  persone' 
signatures  held  not  bound  until  all  have  signed.  Elj/  y.  PMh 
Upt  680. 

CONVEYANCES r 

1.  If.  atter  a  pnrchase  of  land  Bold  under  an  erroneouB  decree  of 
sale,  by  a  party  to  the  si^t  In  which  It  was  entered  and  con- 
Qrmatlon  of  the  sale,  and  before  any  stepe  have  been  taken 
to  correct  the  error,  the  purchaser  conveys  the  property  to  a 
Btranger  for  value,  the  legal  title  pasBee  by  bis  deed;  and  It,  on 
subsequent  reversal  of  the  decree,  such  stranger  Is  not  made 
a  party,  nor  restitution  of  the  title  In  any  way  effected,  the 
legal  title  remains  la  him.  even  though  It  may  be  affected 
with  an  equity  In  lavor  ol  other  pereons,  hy  reason  of  his 
having  purchased  with  knowledge  of  facts  rendering  his  title 
voidable.    Foggin  v.  Furhee  171. 

2.  A  stranger  to  the  cause,  purchasing  under  such  circumstances, 
le  not  a  pendente  lite  purchaser,  even  though  he  purchased 
from  a  party  to  the  suit,  because  there  was  no  pending  suit 
at  the  time;  the  suit  bavlng  terminated  with  the  decree  of 
sale  and  confirmation  of  the  sale.    Id. 

3.  Nor  is  B  second  stranger  purchasing  from  the  first  a  pendente 
lite  purchaser.     Id. 

i.  Nevertheless.  It  the  purchase  of  such  first  stranger  was  fraudu- 
lent or  voidable  for  any  reason,  and  the  second  took  the  title 
trom  him  with  knowledge  of  the  Infirmity  therein,  or  of  facte 
sufflclent  In  law  to  put  him  upon  inquiry  as  to  it.  the  title 
is  voidable  In  the  hands  of  the  latter.    Id. 

5.  But.  It  such  first  stranger  paid  a  valuable  and  substantial 
consideration  tor  tbe  property  and  took  the  title.  In  good  faith 
and  without  knowledge  of  such  Infirmity  and  of  such  facts, 
Che  title  In  the  hands  of  his  grantee  la  unimpeachable,  even 
though  he  had  knowledge  of  tacts  or  circumstances  rendering 
voidable  the  tjtle  of  the  original  purchaser  under  the  decree. 
Id.  172. 

6.  Relationship  of  the  parties  to  a  conveyance  of  property,  con- 
tractual and  affinitive,  assailed  on  the  ground  ot  fraud.  Is  not, 
strictly  and  properly,  evidence  of  fraud,  hut  only  a  clrcum- 
Btance  requiring  more  than  ordinary  care  and  scrutiny  In 
the  consideration  ot  tbe  evidence  and  facts  and  circumstances 
tending  to  prove  fraud,  and  according  to  them  more  than 
ordinary  probative  force.     Id. 
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CONVEYANCES— CwWMtcd. 

7.  Upon  an  InqizJry  as  to  good  tattli  on  the  port  of  the  parties 
to  a  conveyance  aUeged  to  have  been  fraudulent.  Inadequacy 
of  the  price  for  the  property  doeo  not  aione  vitiate  It,  unieoa 
it  be  ao  great  as  to  raise  a  presumption  of  fraad,  or  aa  to 
malce  H  a  circumstance  safflclent  to  Itave  put  the  pnrchaaer 
upon  inquiry  as  to  the  good  faith  of  the  vendor.    M. 

8.  A  sale  of  real  estate  made  Im  a  county  other  than  that  in  whicli 
It  Is  situated,  In  conformity  with  the  terms  of  the  decree 
ordering  it,  and  requiring  it  to  be  sold  in  the  county  in  which 
the  court  entering  it  sat,  and  afterwards  confirmed,  in  the 
absence  of  a  statute  requiring  It  to  be  made  In  the  couitj 
of  the  locus  ot  the  property,  is  not  void  by  reason  of  the 
place  ot  sale;  the  decree  being  merely  erroueoas  in  respect 
thereof.    M. 

CORPORATIONS: 

1.  Acts  ot  agent  in  charge  of  corporation's  property  do  not  affect 
right  ot  owners  ot  Its  stock.  Bryan  v.  Fairjax  Foreat  Jfln.  4 
Eng.  Co.  315. 

2.  Corporation's  answer  should  be  slEned  by  president  with  cor- 
porate seal  alBzed.  Cuiininoham  v.  Birch  Blver  Lumber  Oo.  3!*, 

3.  In  ascertaining  value  of  coal  lease,  transferred  In  fraud  of 
minority  stockhalders  seams  not  opened,  containing  more  coal 
than  will  probably  be  worked  pending  lease,  properly  excluded. 
Tiemev  v.  United  Foeahontat  Coal  Co.  402. 

4.  In  ascertaining  value  of  coal  lease  transferred  in  fraud  ot 
minority  stockholders,  equipment  or  liquid  assets  shonld  not 
be  added  and  liabilities  should  not  be  dedncted.    M.  403. 

5.  In  ascertaining  value  ot  a  coal  tease  transferred  In  fraud  ot 
minority  stockholders,  coal  subject  to  haulage  charge  equal 
to  royalty  properly  omitted.    Id. 

8.  In  ascertaining  value  of  a  coal  lease  transferred  in  fraud  ot 
minority  Btockholders,  funds  and  property  accumulated  by 
previous  operattoua,  not  used  In  conducting  the  lease,  not 
considered.    Id. 

7.  In  ascertaining  value  ot  coal  lease  transferred  in  traad  by 
minority  stockholders,  value  ot  capital  stock  ot  another  cor- 
poration owned  by  operating  company  properly  added  to  ton- 
nage value.    Id.  404. 

S.  In  ascertaining  by  tonnage  method  value  of  coal  leaM  trant- 
terred  in  fraud  of  minority  stockholders,  deductions  not  to  be 
made  for  lessee's  Inability  to  mine  all  the  coal  within  lite 
of  lease.    Id. 
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CORPORATIONS— (ron(in««d. 

9.  In  adlndlcatlng  liability  to  Btockboldera  ot  corporations  takm 
over  at  Inadequate  prices,  proflts  from  use  of  property  added 
to  value  of  dissenting  stoclcbolders'  stock  sboold  be  decreed.  Id. 

10.  May  not  cancel  stock  for  holders'  failure  to  pay  Installment, 
but  must  foreclose  unless  by-laws  provide  for  cancellation. 
Vaaey  v.  New  Export  Coal  Co.  <S1. 

11.  Stockholders  wbose  stock  was  issued  as  fully  paid  and  non- 
assesslble,  not  to  be  excluded  from  participating  in  corpora- 
tion, or  required  to  pay  par  value.    Id. 

12.  Agreement  whereby  lease  le  transferred  to  corporation  In  re- 
turn for  entire  stock  given  to  promoters  as  "fully  paid  and 
non-assessaible"  lield  binding  on  corporation.    Id. 

COUNTIES: 

1.  A  commissioner  of  the  county  court  who,  as  such,  receives  and 
'  accepts  a  bribe  intended  to  influence  him  In  the  discharge  of 

hjs  ofDcial  duties,  Is  not  guilty  of  a  felony  and  subject  to 
the  penalty  Imposed  by  section  6a  (S)  ot  chapter  147  ot  the 
Code  of  191S;  and  the  Court  in  which  an  Indictment  la  re- 
turned against  him  for  a  felony  for  so  receiving  and  accept- 
ing such  bribe  is  without  Jurisdiction  to  try  him  for  a  felony, 
and  If  such  Court  has  assumed  Jurisdiction  to  try  for  a  felony, 
prohibition  will  lie.    Stale  v.  Anderton,  Judge  1. 

2.  County  court  held  not  liable  for  neglect  in  acceptjng  contract 
without  a  bond.  J.  E.  Mo»»  Iron  "WotIu  v.  iTacfcton  Covmty 
Court  86S. 

3.  Mechanics'  Hens  not  allowed  against  county  courthouse  and 
Jail  for  labor  and  materials  furnished  by  subordinate.  Id.  389. 

COUNTT  COURT— BRIBERY  OF.'    See  Cotmtiei  1  <p.  1). 

COITNTT  COURTS— C0BJMI8SI0NBRS  OF.    Bee  Counties  1  (p.  1). 


Have  inherent  power  to  establish  reasonable  rules  tor  con- 
ducting business.    Star  Piano  Co.  v.  Bitrgner  476. 
Rules  have  the  effect  of  law  as  to  proceedings.    Id. 
Interpretation  of  rule  by  court  promulgating  It  will  be  fol- 
lowed by  Supreme  Court.    Id. 
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COVENANTS: 

1.  In  action  for  breach  ol  warrantr,  where  rendor  loat  part  of 
land  In  ejectment  and  evidence  can  be  aecured  to  tibow  part 
lost.  It  Is  error  to  direct  verdict  for  defendant.  Pauley  v. 
Decker  485. 

COVENANTS  OF  WlARRAtfTT— BREyiCH  OF.  See  EviOewx  IB 
(p.  48B). 

CREDITORS'  SUIT: 

1.  DecreelnK  Hen  priorltlae  without  making  trustee  under  trust 

deeds  parties  is  reversible  error.     Jackson  Cmmty  Bank  v. 
First  National  Bank  16G. 

2.  Court  should  set  aside  decree  ou  notice  of  absence  ol  neces- 
sary parties.    Jd. 

CRIMINAL  LAW: 

1.  It  Is  not  necessary  that  the  form  of  the  oath  admlniatered 
to  the  Jury  In  a  felony  case  ebould  be  entered  on  the  record. 
It  is  sufficient  \t  the  record  shows  that  the  Jury  was  duly 
sworn.    State  v.  McDonie  lES. 

2.  A  recital  In  the  order  Impanelling  the  Jury  In  a  felony  case 
that  the  Jury  was  duly  sworn  will  not  be  overcome  by  another 
recital  attempting  to  give  the  effect  of  the  oath  administered 
which  Indicates  a  failure  of  lull  compliance  with  the  form 
of  oath  usually  administered  In  such  cases.    Id. 

'  3.  A  departure  from  the  usual  order  of  introduction  of  evidmce, 
la  the  trial  ol  a  case,  does  not  constitute  error,  unless  It 
amoi:iitB  to  an  abuse  of  discretion  In  the  trial  court.  State  v. 
Weisaengoff  279. 
4.  Testimony  tending  to  prove  an  attempt  on  the  part  of  the 
defendant  In  a  criminal  case,  to  obtain  perjured  testimony  In 
his  behalf,  Is  relevant,  material,  and,  therefore,  admissible, 
even  though  its  probative  value  Is  slight.  Id. 
6.  Upon  a  material  Issue  as  to  the  actual  bona  ;ide  intention  of  a 
party  to  a  transaction,  anything  that  casts  light  upon  hia  mo- 
tive and  purposes  and  tends  to  prove  Innocence  of  Intentional 
wrong  doing,  is  admlsBlble.  For  such  purpose,  action  under 
advice  of  counsel  as  to  matters  Involving  positive  law,  ignor-. 
ance  of  which  does  not  excuse.  Is  admissible.    Id.  280. 

6.  An  Instruction  that  includes  an  hypothesis  not  supported  by 
any  evidence  at  all  cannot  properly  be  given.    Id. 
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CRIMINAL  L.A:V/— Continued. 

7.  Proof  of  a  merely  technical  fllebt  by  an  accused  person,  If 
any  at  all,  attended  b7  circumstances  rendering  It  bjghly  Im- 
probable that  he  actually  fled  from  the  scene  of  the  alleged 
offense,  doea  not  appreciably  tend  to  prore  flight  as  an  In- 
criminating fact,  wherefore  an  Instruction  cannot  properly  be 
predicated  upon  It.    Id. 

S.  It  Is  reversible  error  to  Instruct  the  Jury  in  a  trial,  that  they 
may  arbitrarily  believe  or  disbelieve  any  witness  teatllying 
In  the  case.    Id. 

9.  Inadvertence  or  accident  in  the  omission  to  give  a  proper 
and  material  instruction  requested  does  not  excuse  the  error 
in  the  failure  to  give  It.    Id. 

10.  An  instruction  which  propounds  an  abstract  propoaitlon  of 
law  should  not  be  given,  but  If  given  and  there  be  evidence 
to  which  it  is  applicable,  the  appellate  court  will  not  reverse 
lor  that  cause  unless  it  fs  clear  that  the  Jury  has  been  misled. 
State  V.  Btafford  302, 

11.  The  giving  of  an  instruction  which  correctly  stateB  a  definition 
of  a  statutory  offense  for  the  violation  of  which  defendant 
is  indicted  and  being  tried,  is  not  reversible  error  on  the 
theory  that  It  assumes  facts  not  proven,  and  thereby  invades 
the  province  of  tbe  Jury.    Id. 

12.  Under  section  7,  chapter  120,  Code  of  1913,  competent  attor- 
neys may  be  employed  by  any  person  to  aasiet  the  proBecutlDg 
attorney  In  the  prosecution  of  any  person  charged  with  ertme; 
and  It  In  the  progress  of  a  trial  the  prosecuting  attorney  is 
compelled  by  sIckneBB  or  other  valid  cause  to  be  absent  from 
the  trial.  It  is  not  error  for  the  court,  without  objection  on  the 
part  of  defendant,  to  permit  the  attorneys  so  employed  to 
proceed  with  the  trial  and  prosecute  the  same  to  conclusion, 
unless  it  clearly  appears  that  defendant  was  prejudiced  there- 
by.   Id.  308. 

13.  One  accused  of  a  crime  and  brought  before  the  court  by  its 
order.  Is  not,  by  virtue  of  section  3,  chapter  98,  Acts  1921, 
relating  to  the  appointment  of  shorthand  reporters,  defining 
their  duties  and  the  uses  to  which  the  records  made  by  them 
may  be  put,  entitled  to  demand  or  have  at  the  hands  of  the 
conrt  or  Its  shorthand  reporter,  copies  of  the  testimony  of 
witnesses  examined  by  the  prosecutlns  attorney  sa  dbectsd 
by  the  conrt  and  taken  down  by  such  shorthand  reporter,  soch 
proceedings  not  constituting  a  preliminary  examination  au- 
thorized by  law,  nor  a  case  pending  in  court  to  which  tbe 
accused  Is  a  party,  as  prescribed  In  said  statute.  State  ejs 
rel  Uvtly  v.  jStrolher,  J%ige  362. 
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CRIMINAL  LAW-^Contintted. 

14.  The  prellmlnaiT  hearing  to  wtalcta  one  occosod  of  a  crime  Is 
entitled  can  not  bo  lawfully  conducted  by  tbe  Jodge  of  a 
criminal  or  circuit  conrt.  By  section  1  of  chapter  1G6  of  the 
Code,  the  llmjt  of  the  jurisdiction  of  Judges  of  such  courtfl 
U  to  issue  their  warrants,  recfting  the  accusation  and  re- 
quiring the  accused  to  be  brought  before  a  Justice  of  the 
county,  who  Is  autborlted  to  hold  such  preliminary  examina- 
tion.    Id.  36S. 

15.  In  a  trial  under  an  Jndlctment  charging  two  defendants  with 
the  statutory  offense  of  carrying  more  than  one  quart  of 
liquor  from  one  point  to  another  within  the  State  within  30 
consecutive  days,  evidence  of  the  use  of  physical  force,  to 
overcome  resistance  In  making  the  arrest,  ordinarily  la  not 
admissible  as  part  of  the  res  gestae.    iSfate  v.  Evatu  et  at.  379. 

16.  The  term  res  gestae  means  the  acts,  declarations  and  circum- 
stances which  stand  in  causal  connection  with,  and  are  illus- 
trative of  the  principal  transactions  undergoing  Investiga- 
tion.   Id. 

IT.  In  the  Joint  trial  of  two  defendants  for  carrying  more  than 
one  quart  of  liquor  from  one  point  to  another  within  the 
state  within  30  consecutive  days,  an  instruction  which  charges 
the  Jury  that  although  they  may  believe  from  the  preponder- 
ance of  the  evidence  that  the  liquor  belonged  to  or  was  In  the 
possession  of  the  defendants,  yet  "unless  It  has  been  shown 
from  the  evidence  beyond  all  reasonable  doubt  aa  to  which 
one  of  the  defendants  the  Uquor  belonged,  or  was  in  posses- 
sion of,  if  only  one  of  them,  then  you  shall  find  the  defendants 
not  guilty,"  serves  only  to  confuse  the  Jury,  as  section  84, 
chapter  159,  Code,  enables  them  In  such  cases  to  find  either 
one  or  iboth  of  the  defendants  Innocent  of  the  offense  Charged. 
Id. 

IS.  Where,  as  In  this  case,  no  proof  warranted  such  an  Instruc- 
tion, Its  refusal  was  not  erroneous.    Id.  3S0. 

19.  It  Is  not  error  to  refuse  to  permit  a  witness  to  answer  a 
question  In  a  particular  form,  even  though  the  answer  thereto 
la  pertinent  to  the  Inquiry  being  conducted,  when  such  witness 
is  permitted  to  answer  the  same  question  in  a  different  form. 
State  V.  Mvrph]/  413. 

20.  Misleading  Instructions  should  not  be  given  upon  the  trial  of 
a  case,  and  It  is  not  error  tor  the  court  to  refuse  to  give 
an  Instruction,  the  only  effect  of  which  would  be  to  confuse 
or  mislead  the  Jury.    Id. 
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CRIMINAL  IjASW— Continued. 

21.  TJ[)on  the  trial  on  an  Indictment  tor  carrying  a  pistol,  It  Is  Im- 
proper to  permit  the  state  to  prove  that  at  the  time  the  de- 
fendant was  arrested  upon  the  chaxKe,  the  olBcer  who  arrested 
him  had  warrants  lor  some  of  his  relatives  tor  other  offenses. 
State  y.  Unclerwood  649. 

2S.  The  onl;  ground  of  Jurisdiction  In  a  superior  court,  to  pre- 
vent an  interior  court  from  proceeding  in  any  cause  or  mat- 
ter, is  lack  ol  jurisdiction  of  such  cause  or  matter  In  the 
Inferior  court,  tor  some  reason.    Btate  v.  Bland,  Judge  flOO. 

S3.  It  two  inferior  courts  of  concurrent  Jurisdiction  are  enter- 
taining  identical  causes  of  action  between  the  same  parties 
at  the  same  time,  there  is  no  lack  of  Jurisdiction  in  either  ot 
them,  until  atter  an  application  to  one  ot  them  tor  abate- 
ment ot  the  action  pending  lu  it,  or  relinquishment  ot  its 
Jurisdiction,  has  heen  made  and  anstalned  hj  proof.    Id. 

24.  In  such  cases,  attachment  ot  the  Jurisdiction  of  the  court 
of  first  cognizance  does  not  of  its  own  force  preclude  Juris- 
diction of  the  court  ot  second  cognlxaoce.  It  merely  affords 
the  parties  concerned  the  means  or  ground  tor  procuring 
abatement  ot  the  second  action,  or  discharge  of  persons  or 
property  seized  under  the  process  ot  the  court  In  which  It  ts 
pending.    Id. 

CRIMINAL  INTENT.    See  Aisault  and  Battery  1  (p.  186). 


1.  A  tenant  by  curt«sy  not  made  a  part;  to  summary  sale  of 
ward's  lands  through  special  commissioner,  but  Joining  tn 
deed  atter  confirmation  not  knowing  of  hie  curtesy  may  assert 
such  interest  In  guardianship  funds.    Roberts  v.  Crouse  16. 

2.  Father  and  guardian  of  children  not  precluded  from  assert- 
ing right  of  curtesy  against  fund  from  sale  of  land.    Id.  1$. 

3.  Tenant's  right  In  tunds  ot  which  he  was  guardian  held  not 
barred  by  limitation  and  laches.    Id. 

CURTESY— TENANT  BY.     See  Curtetv  1.  2,  3     (pp.  15,  18.) 


Compensatory  damages  must  be  considered  in  fixing  amount 
of  punitive  damages.    FUher  v.  FUher,  1B9. 
Instruction  that  Jury  may  allow  punitive  damages  In  addition 
to  compensatory  damages  held  error.      Id. 
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DAMAGES — Continued . 
3.     Instruction  llfflitlns  recover)'  to  Injury  Inflicted  In  railroad 

collision  Independent  of  Injury  suffered   la  other  like  colU- 

Bions  approved.     Williamion  v.  Hines.    268. 
i.     Instruction    directing    verdict    for    defendant    If    passenger^ 

other    Injurlee    were    unknown    to    carrier,    ABld~  erroneous. 

Id.  269. 
B.     Where  plalntilt  Is  shown  entitled  to  nominal  damages,  it  Is 

error  to  direct  verdict  for  detendanL     Indian   Re/lning   Co. 

V.  Ghilion  4S1. 
6.     For  future  permanent  conaeQuencee  tor  personal  Injury  must 

be  certain,   not   remote  or   speculative.    Wilson   v.   Fleming. 

663. 

DAMAGES    FOR    BREACH    OF    WARRANTY.      See    Appeal    and 
Error  18  (p.  488.) 


1.  If  a  father  consents  to  the  employment  of  his  son,  under 
16  years  of  age.  In  a  coal  mine,  or,  after  the  eon  la  employed 
therein,  he  acquiesces  In  and  agrees  to  the  continued  employ- 
ment, and,  afterwards,  the  son  while  so  employed.  Is  killed  by 
an  accident  arising  from  one  of  the  ordinarr  risks  of  the 
employment,  the  contributory  negligence  of  the  father  la 
consenting  to  the  employment,  or  In  acquiescing  therein  after 
the  employment,  will  prevent  recovery  of  damages  for  his 
sole  benefit  against  the  coal  mining  company;  but  If  then 
Is  a  serious  and  substantial  conflict  In  the  evidence  'a> 
to  whether  the  father  did  In  fact  agree  to  or  acquiesce 
In  the  unlawful  employment,  It  becomes  a  question  for  the 
Jury.    Waidron  v.  Oarland  Pocahontai  Coal  Co.  426. 

DEED  TO  MINERALS  IN  PLAGE.  See  Ifine*  and  irin«ral«  1 
(P.  66). 

DEED  VOIDABLE.  See  Intanff  Peraont,  1,  2   (p.  460). 

DEEDS: 

1.  Not  effectual  to  vest  title  nntll  delivered.  Douma  v.  Dovm*. 
156. 

2.  Actual  or  constructive  delivery  will  vest  UUe.    Id. 

3.  Facts  concerning  execution  and  record,  partlcnlarlr  grantor's 
admissions,   may    warrant    presnmtlon    of   Intended   dellverr. 
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DEEDS — Continued. 
i.     Facts   sufficient  to  warrant  presumption   ol  delivery   stated. 
Id. 

5.  Presumption  ot  constructive  deliver;  Is  not  conclusive.     Id. 

6.  Grantor  must  rebut  presumption  of  delivery.    Id. 

7.  Facts    held   to    Indicate    grantor's    Intention    to    deliver    and 
grantee's  Intention  to  accept  conveyance.     Id. 

DECI.u4R.*TI0N— AMENDMENT  OF.      See  Conlintuince  2   (p.  26!).) 

DECLARATIONS   ADMISSIBLE.      See   Conspiracv   2    (p.   641). 

DECREE,   EmRONEOUS  — L.AND    SOLD    UNDER.       See   Cnnvey 
ancn  1  (p.  171.) 

DELAY  OR  OBSTRUCTION.     See  Egvity  11    (p  314). 

DELINQUENT  LANDS— SALE  OF.     See  Action  1    (p.   680). 

DEMURRER— GENERAL  OVBRRULING    OF.        See    Appeal    <md 
Error  2    (p.  49). 

DENIAL  OF  RELIEF.     See  Equity  IS  (p.  G32). 


1.  Appropriate  action  to  recover  peraonal  property  procured 
by  fraud.    Jimerton  v.  Tincher,  41. 

2.  Owner  of  personal  property  may  recover  It  from  party  pro- 
curing it  and  In  possession  througb  fraudulent  contract  ot 
sale.    Id. 

DIRECTORS  AND  STOCKHOLDERS— TRANSFER  OF  NOTES 
TO.     See  Banks  and  Banking  2    <p.  344). 


Statute  problbiting  divorcee's  remarrying  nltbln  time  pre- 
scribed by  the  statute  and  the  decree  repeals  prior  act  ex- 
onerating from  criminal  liability.  State  v.  Bnyder  96. 
Legislature  may  authorize  decree  prohibiting  remarriage  ol 
party  at  fault  wLtbIn  Ave  years  unless  with  leave.  Id.  97. 
Divorcee  remarrying  within  time  prohibited  by  statute  and 
decree  Is  criminally  liable  as  In  the  absence  of  divorce.  Id. 
Court  may  decree  sale  ol  land  In  another  county  to  enforce 
wife's  right  to  alimony  and  suit  money.    Foggin  v.  Furbee  172. 
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DONOR  AND  DONEE: 

1.  In  action  to  recover  propertf  from  deceased  donor,  donee'a 
BtatementB  u  to  gifts  h«ld  not  admissible  u  res  gestm 
Depue  V.  Bteber  78. 

2.  Sell-BerrlnK  declarations  of  deceased  donor  and  while  In- 
toxicated not  proof  of  character  of  transaction,  bnt  admissible 
to  Bhow  state  of  mind.    Id. 

3.  Selt-serTiug  declarations  of  deceased  donor  and  while  Intoxl* 
cated  not  proof  of  character  of  transaction,  bnt  admissible 
to  show  Intent    Id. 

4.  Declaration  of  deceased  donor  against  donee's  interest,  aftar 
transaction  and  recoverr  of  mental  Tlgor,  held  inadmissible. 
Id. 

6.  In  administrator's  action  tor  property  claimed  as  gift,  erl- 
dence  of  unwlllinKneee  that  property  go  to  relatires  Jield 
admissible.     Id. 

6.  SeK-aervIng  declarations  ot  deceased  donor  and  while  In- 
toxicated not  proof  of  character  ot  transaction,  bnt  admis- 
sible to  prore  character  of  transaction,    id. 

7.  In  action  to  recover  property  trom  deceased  donor,  donee'a 
declarations  as  to  ownersbilp  ot  gifts  held  admissible.    Id. 

DUE  COURSE— ASSIONHBNT  IN.  Bee  Banki  and  Banking  8 
(P.  344). 

ajECTMBNT: 

1.  A  defendant  in  an  action  of  ejectment,  claiming  good  title 
to  the  property  In  controversy  and  having  possession  thereof, 
cannot  maintain  a  bill  to  enjoin  the  action  solely  on  tbe 
ground  that  the  muniments  of  title  of  the  plaintiff  therein 
constitute  a  cloud  upon  his  title.      Foggin  v.  Furbee  T7C. 

2.  In  a  case  of  concurrent  jurisdiction  on  an  Issue  of  tact  on 
which  a  question  of  title  depends,  sncb  as  fraud,  the  conrt 
whose  Jurisdiction  first  attaches  Is  entitled  to  retain  it, 
and  the  defendant  in  an  action  of  ejectment,  relying  npoa 
a  defense  fully  admlBslble  in  the  law  court,  cannot  transfer 
the  controversy  Into  a  court  ot  equity,  by  a  bill  to  cancel 
the  plaintiff's  title  papers,  as  constituting  a  cloud  upon  his 
title,  and  to  enjoin  prosecution  of  the  action.    Id. 

3.  If.  however,  the  title  ot  the  defendant  In  such  an  action  Is 
merely  equitable,  and  the  plaintiff  holds  the  legal  title  un- 
der circumstances  making  the  latter  a  trustee  for  the  former, 
by  reason  of  legal  or  actual  fraud  in  the  acqaisitlon  thereof, 
a  bill  to  get  In  the  legal  title  and  enjoin  prosecution  of  the 
action  can  be  maintained.    Id.  171. 
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EHPLOTHEa^T— UNLAWFUL.    See  Matter  and  Bervant  4  (p.  S06). 

ENCUMBRANCES  OF  PROPBRTT.  Sm  Publto  Service  Cimntl- 
aions  i  (p.  703.) 

EQUITABLE  TITLE: 

1.     Equitable  tlU»  m&r  be  protected  by  Injunctive  relief,  sran 
though  diapated.    Orove  v.  Long  SBS. 
See  Ejectment  3  (p.  171.) 

EQUITY: 

1.  On  demnrT«r  to  bill  for  Buforcement  of  Tondor'a  lien,  tor 
want  of  necesBary  partlee,  the  merits  coneldered  only  to 
see  It  case  falls  wltbln  equity  jnrladlotlon.  Conawav  r.  Over- 
holt  37. 

2.  Notwithstanding  return  of  conunlasloner's  report  and  readl* 
ness  for  bearing,  defendant  In  default  may  file  onowMl 
Brown  v.  Erwrln  113. 

3.  Where  answer  Is  limited  to  collateral  branch,  proceeding 
may  go  to  decree  In  main  cause  and  matter  In  anEiwer  be 
continued.     Id: 

4.  Answer  to  bill  to  enforce  Judgment  lien  Impeaching  claim  Of 
attorney's  lien,  held  not  a  crosft^lll  requiring  or  antborlstnir 
special  reply.    M.  114. 

G.     Bill  need  not  follow  statutorr  form.    Ziamp  t.  Locke  188. 

6.  Bin  not  demurrable  tor  ludeflslteness  a<  to  parties  It  nam- 
ing them  with  their  Interests  In  subject-matter  and  relief 
sought.    Jd. 

7.  Allegations  of  verified  bill  need  not  be  proved  on  demurrer. 
Id.  139. 

8.  It  Is  not  error  to  require  dtfendant  to  answer  within  a 
reasonable  time  after  overruling  demurrer  to  bill.    lA. 

9.  Allegations  of  verified  bill  need  not  be  proved  when  not  denied. 
Id. 

10.  Hay  extend  time  of  performing  contract,  where  other  party 
delays  performance.  Bryan  v.  Fairfax  Foreit  Min.  •!  Xfa, 
Co.  314. 

11.  Party  Seeking  extension  for  other  party's  obstruction  or  de- 
lay must  ehoV  diligence  and  sufncfent  cause.    Id. 

12.  Party  seeking  extension  has  burden  of  showing  cause  there- 
for.   Id.  315. 

18.  Where  there  were  two  agreed  extensions,  party  seeking  furtb- 
er  extension  for  other  party's  (Astructlon  or  delay  should 
show  ample  and  satisfactory  proof.    Id. 
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E^QUITY— ContirMKd. 

14.  Idle  rumors  of  delayed  party's  flnanclal  Inability,  In 
of   proof  thereof,   held  Insaffldent   In   suit   for   extension  ot 
time.     Id. 

16.  Circulation  of  rumors  by  party's  agent  as  to  other  party'* 
Inability  to  pay  employee  held  Insufficient  to  warrant  ex- 
tension of  time  for  performing  contract.    Id. 

16.  I>efendftnt  ,couJd  rely  on  denial  In  answer,  although  eip 
ception  to  answer  should  not  have  been  overruled.  Ounninft- 
ham.  V.  Birch  River  Lumlier  Co.  632. 

17.  On  sustaining  exception  to  answer  as  not  properly  authenti- 
cated, leave  should  be  given  to  file  new  answer.    Id.    S27. 

15.  In  favor  of  defendant  calling  for  denial  of  relief  to  plalntIB 
upon  hie  failure  to  accord.  It  must  be  embraced  In  the  par- 
ticular cause  of  action.      Malcolm,  v.  Talley  632. 

BRBONEOUS  DECREE!— LAND  SOLD  UNDER.  See  Oonveyance* 
1   (p.   171). 

ERROR— REVERSIBLE.     See  Creditor'^  fiwll  1  (p.  165). 

ESTOPPEL: 

1.  Maker  of  quitclaim  deed  estopped  from  asserting  any  right 
or  Interest  In  land  so  quitclaimed.  Robert!  v.  Huntinoton  De- 
velopment d  Qaa  Co.  385, 

2.  Maker  ot  quitclaim  deed  and  ble  grantees  estopped  to  BKMrt 
any  right,  title,  or  interest  In  land  quitclaimed.    Id. 

EVIDENCE: 

1.  In  action  to  recover  property  from  deceased  donor,  donee's 
statements  as  to  gifts  held  not  admlBslble  aa  res  gestc 
Depue  v.  Bteber  78. 

2.  Selt-serrine  declarations  ot  deceased  donor  and  while  In- 
toxicated not  proof  of  character  ot  transaction,  but  admla- 
sible  to  show  state  ot  mind.    Id. 

3.  Self-aervIng  declarations  of  deceased  donor  and  while  intoxi- 
cated not  proof  ot  charactet*  of  transaction,  but  admissible  to 
ebow  Intent.      Id. 

4.  Declaration  of  deceased  donor  against  donee's  interest,  aft«r 
transaction  and  recovery  ot  mental  vigor,  held  inadmlaslble. 
M.  78. 

6.  In  administrator's  action  fur  property  claimed  as  gift,  evi- 
dence of  unwIUlngneBB  that  property  go  to  relatlvea  held 
admissible.     Id. 
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EVIDENCE— Con(i»tit«d. 

6.  Selt-BerrliiK  declarationB  of  deceased  donor  and  while  Intoxl' 
cated  not  proof  ot  character  at  transaction,  but  admlBulble 
to  prore  character  ot  transaction.     Id. 

7.  In  action  to  recover  property  from  deceased  donor,  donee's 
declarations  as  to  ownership  of  gltts  held  admleelble.     la. 

8.  That  pereons  heard  outcries  coming  from  house  of  defend- 
ant IndicatlDK  severe  caatlgatlon  admissible  where  basis  of 
prosecution  Is  successive  assaults  upon  a  child  of  tender 
years.    Btate  v.  McDonie  ISS. 

9.  Underclothing  and  bandages  found  In  bed  of  child  as  evi- 
dence of  prosecution  of  stepfather  for  assaulting  such  child. 
Id. 

10.  Transcript  of  Judgment  by  other  justice  must  show  him 
succeBBor  of  one  rendering  Judgment  or  having  lawttU  cus- 
tody of  docket.    Cunningham  v.  Birch  River  iMVtber  Co.  326. 

11.  Certified  transcript  Is  prima  facie  evidence  of  Judgment    li. 

12.  Ordinarily  approximation  is  the  limit  of  endeavor  In  ascer- 
taining property  values.  Tierney  v.  United  Pocahontat  OoOl 
Co.  402. 

13.  Estimated  profit  from  operating  mine  Is  not  distinct  Item  ol 
value  of  lease  to  be  added.     Id.    403. 

14.  In  determining  value  of  coal  lease,  evidence  of  practical  and 
experienced  miners  held  controlling.      Id. 

16.  In  action  for  breach  of  covenants  of  warranty,  oral  evidence 
may  be  heard  tO|  locate  part  ot  land  lost  In  ejectment  action. 
Paulev  V.  Decker  485. 

15.  Presumed  that  a  public  oBlcer  has  performed  his  duty.  Wit 
aorif  V.  Fleming  564. 

17.  Where  circuit  court  clerk  does  not  dismiss  suit  where  d» 
claratlon  Is  not  filed  In  time,  the  presumption  Is  that  he  fo- 
celved  It  within  statutory  limit.      Id. 

18.  Declarations  of  customers  admissible  In  action  tor  Injury 
to  bueineSB.     Bvsarte  v.  Kav  641, 

EVIDENCE— tADMTSSIBLE.  See  Evidence  2,  3,  G,  7  (pp.  78,  79); 
Sigkioagi  1   (p.  GE8). 

EVIDENCE— CIRCUMSTANTIAL.    See  Iniurance  2  (p.  221). 

EVIDENCE— ORAL.      See  Bvidenoe  IS  (pp.  485.) 

BVIDENCB  AND  WITNESSES'  CHEDIBILITT  IS  FOR  THB 
JURY.     See  Appeal  and  Error  IE,  IS  (p.  670). 
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EXECUTORS   AND    ADMINISTRATORS: 

1,  Foreign  executor  cannot  proceed  on  petition  and  publlihed 
notice  to  authorize  tranater  ol  property  from  Uirlal  cus- 
tody In  tblB  state  to  another  state.  Winnitv  t-  Bilver  BOl 
Oil  Co.  70. 

PorelKn  executor  may  sue  tor  tranaler  ol  property  tram 
personal  repreaentatlTes  but  not  tor  any  other  purpoaea.  Id. 
FVirelgn  peraonal  representatlTe  can  only  Bue  In  this  state 
when  empowered  by  statute.  .  Id. 

Nonresident  suing  In  this  state  as  lorelgn  executor  or  trustee 
must  comply  with  our  practice  statute  reguirements.    Id. 
Executor  suing  as  trustee  to  recorer  property  must  follow 
statute  as  to  ntunlng  neceesary  parties  defendant     Id.  71. 
Bill  held  detective  tor  not  making  infant  party,    id. 
Appointment  In  county  where  deceased  did  not  die  or  leara 
estate  cannot  be  collaterally  attacked.     Colley  t.  Oathoitn  399. 
In    admlnletrator's   action    to    recover    debt,    evidence    ot  ap- 
praisal   required    by    statute    are    properly    admitted   in    evl- 
deuce.    Id. 

EXTENSIONS  AND  ADDITIONS  TO  PLANT.  See  Public  VtiU- 
Hea  7  (p.  137.) 

PACT — ^FINDINO  OF.    See  Public  Service  CommiatUma  1  (p.  70S.) 


1.  Fraudulent  agreement  between  parties  to  Judgment  la 
bsstardy  cannot  deprive  attorney  of  tees.  Brovm  v.  Znoin 
114. 

2.  Attorney's  failure  to  obtain  spectflc  relief  sought  and  taking 
altemattve  relief  do  not  preclude  his  Hen  for  fee.    Id.  116. 

FELONIOUS  ASSAULT: 

1.  In  a  prosecution  against  a  stepfather  for  committing  a  felonloui 
assault  upon  his  six-year  old  stepson,  it  It  Is  shown  that  the 
treatment  to  which  such  stepson  had  been  subjected  was  etnch  as 
to  result  In  serious  bodily  injury  to  him,  the  Jury  may  from 
that  tact  find  that  the  punishment  Inflicted  was  in  excess 
ot  that  which  the  law  contemplates,  and  m^  also  find  from 
the  same  fact  that  such  stepfather  was  actuated  by  malice 
as  well  as  that  he  acted  with  a  criminal  Intent.  Btate  T. 
iicDotUe  ISe. 
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Indictment  for  forging  deed  held  latally  detective. 
Meadowi  467. 


1.  Not  deduclble  from  (acts  and  circumstanceB  conBfeUnt  with 
honesty.    Ftynn  v.  Yeager  620. 

FRAUDULENT  CONTRACT  OF  SALE— POSSESSION  THROUGH. 
See  Detinue  2  <p.  41). 

FRAUDULENT  CONVEYANCES: 
I.  A  bill  to  Bet  aBide  and  annul  a  voluntaiy  and  traudnlent  deed 
which  charges  with  reasonable  certainty  a  live  Judgment  In 
tavor  of  plaintiff  and  against  the  grantor,  rendered  prior  to 
such  deed,  and  that  in  order  to  defeat  the  collection  thereof 
the  grantor  and  grantee  and  those  holding  under  him  com. 
bined  and  conspired  together  and  executed  and  recorded  such 
deed,  without  any  consideration  therefor  deemed  valuable  In 
law;  and  which  bill  prays  that  such  deed  be  annulled  In  so  far 
as  plalDtUf's  Judgment  Is  concerned,  and  the  real  estate  sold 
in  satisfaction  thereof,  and  for  general  relief,  U  Bufflclent,  and 
a  demurrer  thereto  should  be  overruled.  Hatfield  v.  Hat- 
field lEl. 

ffTRAUDS,  STATUTE  OF: 

1.  Written  offer  to  purchase  lumber  held  not  within  statute. 
Wooi  (E  Brooks  Lumber  Co.  v.  D.  E.  Setoitt  Luirtber  Co.  26S. 

2.  Contract  Va  writing  not  signed  as  required  not  inhthlted  on- 
less  it  appears  therefrom  that  It  does  not  admit  of  performance 
within  year.      Id. 

3.  Performance  of  part  of  offer  of  sale  field  not  sufficient  to 
obviate  Inhibition  of  statute.      Id. 

4.  Postponement  of  completion  acquiesced  fn  does  not  prevent 
plaintiff's  suing  for  breach  where  full  performance  within  year 
was  possible.       Id.  256. 

5.  Executed  deed,  though  not  deltrered.  Is  snfnclent  "memoran- 
dum."     Ely  V.  PhilUpt  eSO. 

6.  Delivery  of  memorandum  of  contract  for  sale  of  land  not  re- 
quired.     Id. 

T.  Memorandum  of  contract  of  sale  by  two  or  more  must  be  signed 
by  all.     Id. 

FULL  VALUE  OF  PROPBIRTT.    See  Piiftlio  Scnrfoe  CoMmitiUmmrt 

S  (p.  703). 
FINDING  OP  FACT.      See  Public  Service  Commitiioner*  1  (p.  70S). 


GENERAL   DEMURRER— OVERRULING    OF.       See   Appeal    aiul 
Error  2  (p.  *9). 

GIFT  OF  PROPERTY— ACTION  TO  RECOVER.      See  WitnesaCM  1 
<p.  78). 

GIFTS; 

1.  Previous  declaratiODB  and  acts  held  (tdmlulUe  as  eridence  ot 
primary  gift  and  to  aolve  amblgultj'.      Rigga  v.  Strank  676. 

2.  Evidence  held  to  eBtablleh  gift  causa  mortlB.      Id. 

GRAND  JURORS: 
1.     Indictment  not  quashed  where  grand  jurors  were  selected  as 
dtatute  required  at  levy  term.      State  v.  Btafford  301. 

GUARDIAN  AD  LITEM.    See  Ouardian  and  Ward  2,  3  (p.  629). 

GUARDIAN  AND  WARD: 

1.  Petition  for  sale  ot  infant's  land  must  show  necessity  or  In- 
fant's advantaee  from  eale.     Jackton  v.  Jackson  &71. 

2.  Ouardian  ad  litem  necessarr  In  summary  proceedings  to  lease 
land  ot  ward  for  production  of  oil  and  gas.      Blnnet  v.  Ooff  629. 

3.  Inconsequential  Irregalarltles  In  answer  of  guardian  ad  Item 
held  not  reversible  upon  bill  of  review.      Id. 

GUARDIANSHIP   FUNDS— CURTESY   IN.       See  C%rte»V  1.  2,   3 
(pp.  15.  16). 

GUEST— NBGLIGENCB  OF.        See  Inkeepera  I  (p.  <71). 
HIGHWAYS: 

1.     Testimony  as  to  how  an  aatomoblle  was  being  driven     Jnet 
before  collision  held  admissible.      Wilton  v.  Fleming  663. 


Upon  an  Issue  In  a  criminal  case,  as  to  whether  the  accnsed, 
in  resisting  an  officer,  knew  he  was  restetlng  an  attempt  ot 
the  latter  to  put  him  under  arrest  by  vlrtne  ot  a  valid  writ 
then  In  his  posBcsslon,  testimony  to  the  affect  that,  before 
the  struggle  began,  the  oSlcer  commanded  the  accnsed  to  stop, 
told  him  be  had  a  warrant  tor  him,  and,  at  the  beginning  ot 
the  struggle,  declared  him  to  be  under  arrest,  Justifies  In. 
elusion  In  an  instruction  ot  an  inquiry  as  to  whether.  In  the 
struggle,  the  officer  commanded  him  to  stop,  the  attempt  to 
enforce  the  order  being,  In  law,  a  repetition  thereof.  State  v. 
Weiiengoff  280. 
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HOMICIDE— Continued. 
2     In  prosecution  for  attempt  to  mnrder,  Instmctlon  as  to  guilt 
of  party   watching   to  prevent  aurprlee    of  those   doing  th« 
shooting  held  BufBctent.      State  v.  Stafford  301. 

3.  Instruction  that  verdict  must  be  guilty  ot  attempt  to  murder 
or  not  gnilty,  proper,  where  lesser  offenses  barred  by  limita- 
tion,     la.  30S. 

4.  Provocation  from  sudden  pasElOn.  reducing  homicide  to  man- 
slaughter, must  arise  from  physical  injury  Inflicted  or  at- 
tempted.     State  V.  MuTphv  411. 

5.  Refusal  of  instruction  that  Bufflclent  proTOcation  might  arise 
from  sudden  passion  to  reduce  to  voluntary  manslaughter  not 
error.  •     Id. 

6.  Instruction  as  to  justification  of  assault  by  deceased  upon  ac-  ' 
cused  held  error  as  not  supported  by  evidence.      State  v.  Ply. 
male  6S6. 

HUSBAND  AND  WIFE: 

1.  Wife,  suing  for  separate  maintenance  and  support,  entttled  to 
allowance  for  suit  money.      i6ta(e  v.  ilaxwell  31. 

2.  Husband  must  support  wife  unless  guilty  ot  offense  entitling 
him  to  divorce  a  mensa.      Tickert  v,  Vickera  236. 

3.  Trial  court  will  not  be  reversed  on  conflicting  evidence  as  to 
abandonment.  '  Id. 

4.  Amount  decreed  for  support  not  disturbed  unless  clearly  er- 
roneous, especially  where  lower  court  retains  jurisdiction  to 
change.      Id. 

5.  Wife  may  recover  amount  necessarily  expended  for  her  sup. 
port  after  husband's  abandonment  although  she  has  separate 
estate.      Id.  237. 

6.  Wife  held  entitled  in  maintenance  suit  to  reasonable  oounsel 
fees  for  former  divorce  suit.      Id. 

IMPBACHMB»JT  OF  OFFICER.      See  AcknowJedoment  1  (p.  S84>. 

INADEQUATE  PRICE-CORPORATIONS  TAKEN  OVER  AT.  See 
Corporations  1  (p.  404). 

INCOME— REASONABLE  RATE  OF.  See  PuiHo  VHHtiea  4  (p.  736.) 

INDEBTEDNESS.    See  PuDlic  Service  CommitHona  S,  &  (p.  T03). 

INDICTMBfPT  AND  INFORiMATION: 
1.     Two  or  more  offenses  ot  same  general  nature  may  be  jotatsd 
in  indictment.     State  v.  Miller  S5. 
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778  Index 

INDICTMENT  AND  INFORMATION— <7on(inwe(I. 

2.  Indictment  for  Belling,  slvlng,  and  storing  liquor  not  dnirilcl- 

3.  Indictment  in  form  preBCribed  by  act  is  good  on  demurrer. 
la. 

t.     Indictment  not  quiiBhed  where  grand  Jnrora  were  selected  a» 
statute  required  at  leTy  term.     State  v.  Stafford  301. 


1.  Attorney  may  hsTe  lien  upon  decree  for  fee  although  creditor 
Ib  an  infsnt.      Brown  v.  Erwtn  114. 

2.  Attorney  paying  costs  and  expenses  is  subrogated  to  right  ot 

next  friend  to  reimbursement,  If  acting  ]n  good  faith.      Id. 

3.  Supreme  Conrt  ot  Appeals  will  protect  interest  of  infant  not 
complaining  though  appeal  was  by  another  defendant.  Jatkto* 
V.  Jackson  GTl. 

4.  Answer  of  guardian  ad  litem  held  sufflcient  In  form,  fiinnett 
v.Ooff6S9. 

6.  That  decree  Is  for  or  againet  infant  does  not  change  Its  legal 
effect,      M. 

INFANT'S  LAND— PETITION  FOR  SALE  OF.  See  Guardian  ant 
Ward  1  (p.  671). 

INJUNCTION: 

1.  Mandatory  Injunction  given  only  where  right  is  clear  and 
neceaslty  urgent.      Lamp  v.  Locke  13S. 

2.  Win  He  to  compel  drillliig  of  ottset  well  where  parties  consplro 
to  defeat  plaintiff's  right  to  royalties.  Id. 

3.  Bill  may  be  sustained  by  affldarlts.      Id. 

4.  Defendant  may  not  enjoin  ejectment  because  platotlO's  miul- 
ments  of  title  cloud  his.      Foooin  v.  Furbee  170. 

6.  Ejectment  action  may  be  enjoined  where  plaintiff  holds  legal 
title  as  trustee  for  defendant  with  merely  equitable  title.      Id, 

6.  Will  not  be  granted  where  great  bardship  would  he  inflicted 
on  others.     Brown  v.  Brown  339. 

7.  Will  not  be  granted  where  plaintiffs  intereet  Is  remote.      Id. 

8.  Bill  hdd  snfflclently  to  allege  equitable  title  in  plalntUte. 
Qrove  v.  Long  663. 

'9.     Equitable  title  may  be  protected  by  Injunctive   r«Uef,  even 

though  disputed.      Id. 
10.     General   allegation   ot  ownership   snfllcient  tor   final   Injnnc 

tlon.     Id. 
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INJUNCTION— ContiHKcd. 

11.    Allegatloaa  falling  to  Bbow  perfect  title  iiiBuflLclent  for  pre- 
llmlDsrjr  Injunction.     Id. 

INJUNCTIVE  RBLIEr.      See  EguUaltle  Title  I   (».  663);  Injutto 
tion  9  (p.  653). 

INJURY  TO  BUSINESS— ACTION  FOR.      See  Evidence  18  (p,  641.) 


1.  Guest  vitb  actual  notice  to  deposit  propertj'  at  office  or  be 
personallT  responsible  1b  negligent  barring  recorerr  in  keeping 
it  in  his  room.  Neiben  v.  Jackion  471. 
-  2.  Qoeet  depositing  money  and  Jewelry  on  previous  occasions, 
and  presence  ot  printed  notice  on  hotel  register,  held  not  con- 
clusiTe  evidence  of  his  knowledge  ol  rule.      Id. 

INSANE  PERSONS: 

1.  Deed  of  insane  person  prior  to  lunacy  InqufelUon,  Ip  absence 
of  fraud  or  imposition,  is  voidable  but  not  voJd.  Uorrit  v. 
Ball  460. 

2.  Voidable  deed  of  Insane  person  will  not  be  avoMed  without 
placing  affected  parties  In  statu  quo.      Id. 

3.  Insane  person  or  hb  representative  may  avoid  trust  deed 
given,  to  cover  debt  of  another  to  grantee.      Id. 

INSTRUCTIONS: 

1.  In  the  trial  of  a  criminal  case,  where  technical  words  are  used 
In  charging  the  defendant  with  the  ofTenae,  the  court,  upon 
request,  should  define  such  technical  terms  to  the  Jury,  but 
it  Is  not  error  to  refuse  an  Instmction  attempting  to  define 
such  technical  term  when  the  fleflnltlon  given  Is  not  accurate. 
Btaie  V.  McDonie  186. 

2.  An  Instruction  that  Includes  an  hypothesis  not  supported  by 
any  evidence  at  all  cannot  properly  be  given.  Btate  v.  Wd*- 
senooff  280. 

3.  Proof  ot  a  merely  technical  flight  by  an  accused  person,  If 
any  at  all.  attended  by  circumstances  rendering  It  bJghly  im- 
probable that  he  actually  fled  from  the  scene  ot  the  alleged  of- 
fense, does  not  appreciably  tend  to  prove  flight  as  an  incrimi- 
nating tact,  wheretore  an  Instruction  cannot  properly  be  predi- 
cated upon  It      7d. 

4.  It  Is  reversible  error  to  Instruct  the  jnry  In  a  trial,  that 
they  may  arbltarlly  believe  or  disbelieve  any  witness  testify- 
ing In  the  case.     Id. 
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INSTRUCTIONS—ConHnited. 

E.  Inadvertenca  or  accident  in  the  omiMlon  to  give  a  proper  and 
material  inatnictlon  regneBted  does  not  ezcnse  the  error  In 
the  failure  to  give  It.      Id. 

6,  An  Inatnictlon  which  proi>oundB  mi  abstract  proposition  of 
law  should  not  be  given,  but  11  glTen  and  there  be  evidence 
to  which  It  is  applicable,  the  appellate  court  will  not  reverse 
tor  that  cause  unless  It  la  clear  that  the  Jury  has  been  misled. 
State  V.  Btaffora  302. 

7.  The  Klvins  of  an  Instruction  which  correctly  states  a  de. 
finltlon  of  a  statutory  offense  for  the  violation  of  which  de- 
fendant Is  Indicted  and  being  tried.  Is  not  reversible  error  on 
the  theory  that  It  assumes  facta  not  proven,  and  thereby  In- 
vades the  province  of  the  Jury.      Id. 

See  Criminal  Lavn  8,  8.  ».  10.  11,  17,  18.  20  (pp.  280,  308,  379, 
380,  413);  Damacet  3,  4  (pp.  268,  3S9)i  Bomicide  1-6  (pp. 
2S0,  301,  302,  414,  6S&). 

INSURANCE: 

1.  Insurer,  by  unconditional  delivery  and  glvliig  credit  for  prem- 
ium, waives  policy  provision  against  liability  before  actual  pay- 
ment.   Ooodlar  v.  Watem  d  Bouthem  Life  Int.  Co.  221. 

2.  Clrcamstantlal  evidence  to  eetablleh  suicide  must  exclude 
every  other  reasonable  hypothesis.      Id. 

3.  Ute  policy  held  void  for  insured's  misstatement  as  to  prevlons 
Injury.     Id.  222. 

4.  Life  policy  void  for  mjlsrepresentation  in  application  aa  to 
having  been  refused  Insurance.      Id. 

5.  Whether  instired  intended  to  deceive  by  false  atatements  of 
facts  Is  Immaterial.      Id. 

INSURANCE!— life:— See  Inturance  3,  4  <p.  222). 

INSULTING  WORDS.      See  lAbel  and  inlander  1  <p.  199). 

INTERLOCUTORY  DECISION  NOT  REVIEWABLE.  See  ^tppeol 
ond  Error  1  (p.  35.) 

INTOXICATINO  LIQUORS: 
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INVENTION: 

1.  A  lloense  to  use  an  InTentloa,  for  which  proper  application 
for  letters  patent  has  been  filed,  may  be  given  before  the 
patent  has  been  granted,  and,  If  acted  upon  by  applying  the 
Invention  In  the  manufacture  ol  articles,  will  avail  to  protect 
the  licensee  in  its  use  afterwards.  Cook  Pottery  Cvmpany  v. 
Parfcer  d  Son  7. 

2.  One  who  haa  applied  for  letters  patent  on  a  usefnl  Invention 
has  an  Inchoate  right  of  property  In  such  Invention  on  which 
he  can  base  a  contract  with  another  person  for  license  to  that 
other  person  to  use  the  invention  in  the  manufacture  ol 
artlclea  of  commerce  pending  the  application  for  letters  patent, 
and  whereby  the  licensee  will  be  protectad  in  snch  manufac. 
ture  after  the  patent  is  formally  granted. 

3.  A  license  to  use  an  invention,  pending  the  application  for  let- 
ters patent  thereon,  is  sufficient  consideration  for  a  contract 
between  the  inventor  and  the  licensee  whereby  articles  of  com- 
merce may  be  manufactured  by  the  licensee  and  placed  upon 
the  market  on  a  royalty  basis  to  the  inventor.  The  protec- 
tion of  the  licensee  In  the  use  of  the  Invention  when  patented 
enters  Into  and  forms  a  part  of  the  consideration  tor  snch 
contract.  Benefits  to  be  derived  by  each  party  to  a  contract 
furnish  a  sufficient  consideration  for  It.      Id.  8. 

INVESTMENT— VALUE  OF.  See  Public  CtiUHe$  1  to  6  (pp.  738, 
737.) 

JOINT  TENANCY: 

1.  Where  Joint  tenant  sells  part  of  common  property  purchased 
at  Judicial  sale  to  bona  fide  purchaser,  such  tenant  must  ac- 
count to  co-owner  for  price.      Preston  v.  Dixon  639. 

2.  Wbere  Joint  tenant  redeems  from  Judicial  sale,  others  may 
redeem  their  Interests  by  paying  proper  part  of  purchase  price. 
Id. 

3.  Where  Joint  tenant,  on  asBlgninent  of  vendor's  Hen,  sues  and 
purchases  land  under  execution,  the  other  may  redeem.      Id. 

4.  Where  Joint  tenant  sells  part  of  common  property  purchased 
at  Judicial  sale  to  bona  fide  purchaser,  such  purchaser  wHl  be 
protected.       Id.  B40. 


Notice  of  motion  lor  Judgment  serves  both  as  process  and 

pleading.    Ba»iinos  v.  Ovmp  111. 

Notice  of  motion  for  Judgment  must  state  necessary  facts.  Id, 
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JITDGME^NT— ContiMtied. 

5.  Judgment  not  barred  ao  long  aa  rlgM  to  flue  out  scIn  ta/Aam 
to  revive  same  remains.  Ounninfrham  t.  Birch  River  Lmntber 
Co.  387. 

4.  Holder  ol  judgment  lien  subaeguent  to  vendor's  lien  not  barrad 
from  asserting  Judgment  against  the  Judgment  debtor  becanatt 
not  setting  np  same  in  suit  to  enlorce  vendor's  Hen.    Id. 

E.  Before  decreeing  sale  in  creditor's  suit,  court  ahonld  ascM> 
tain  if  rents,  iBsuea,  and  profits  will  not  pay  lieu.    Id. 

6.  In  suit  to  enforce  Hen  any  party  bonding  lieu  may  file  peti- 
tion without  being  made  formal  party.    Id. 

7.  When  holder  of  apparent  lien  fllea  a  pleading  lu  lien  credi- 
tor's suit  averrlug  satisfaction,  the  court  should  not  diamlas 
him,  but  decree  satiBfacCion  and  provide  tor  release.    Id.  828. 

8.  Entry  of  Judgment  In  lien  docket  in  county  clerk's  office  must 
be  sufficiently  full  and  accurate  to  Inform  Intending  pur- 
chasers to  constitnte  lien  on  real  estate.    Id. 

9.  Clerical  error  in  entry  of  Justice  court  JniUvent  upon  county 
clerk's  lien  docket  will  not  render  it  void  where  tumishlng 
sufficient  notice  to  purctuunrfl.    Id. 

10.  In  lien  creditors'  suit  where  plalntltTs  Judgment  Is  tlie  only 
lien  on  land,  It  Is  proper  to  decree  sale  without  reterrtng 
to  commissioner  to  audit  liens.    Id. 

11.  Bill  will  He  to  vacate  default  Judgment  In  law  action  based 
upon  false  return.  NuitaUbnrit  SmokeJea*  Fuel  Co.  v.  Firtt 
yationat  Bank  43S. 

12.  Default  Judgment  may  net  be  set  aside  after  adjournment 
of  term  except  for  errors  appearing  upon  the  record.  Star 
Piano  Co.  v.  Bwgner  47B. 

13.  Judgment  rendered  In  violation  of  valid  court  rale  should  be 
set  aside  on  motion  of  party  injured.      Id. 

14.  Court's  raJes  are  part  of  the  record  of  every  case  In  which 
a  default  Judgment  Is  rendered.    Id.  476. 

15.  Court  dockets  are  part  of  record  of  every  case  of  default 
Judgment.    Id. 

JUDGMENT  LIEN— ANSWER  OF  BILL,  TO  BNFORCE.  See  Bquiit 

4  <P.  U4.) 
JUDGMENT— TRANSCRIPT  OF.    See  Evidence  10,  11  (p.  3a«). 
JUDICIAL  SALES: 
1.     Where  property  was  sold,  sale  reopened,  and  again  sold  to 

the  purchaser,  defects  in  first  sale  not  applicable  to  second. 

Atmeu-Bamei  Co.  v.  Davy  Pocahontat  Coal  Co.  G04. 
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JUDICIAL  SALES— Continued. 

2.  Sale  may  be  made  In  open  court  on  npset  bid  without  siMclal 
commissioner,  and  objections  to  former  sale  by  commissions, 
are  uDaralllng  to  latter.    li.  505. 

3.  To  Justify  setting  aside  evidence  must  be  strong  and  con- 
Tlndng.    Id. 

JURY: 

1.  A  Juror  who  on  his  Tolr  dire  says  that  he  has  no  bias  or 
prejudice  against  defendant  becaose  such  defendant  is  an  Ital- 
ian, or  is  and  was  a  member  and  ofllcer  of  a  labor  organisa- 
tion at  the  time  of  the  alleged  offense,  and  that  he  could  ren- 
der a  fair  and  Impartial  verdict  from  the  evidence,  regardless 
of  the  nationality  of  defendant  or  of  the  fact  that  he  did  or  did 
not  belong  to  a  labor  union,  is  a  competent  Juror,  although  h« 
also  says  that  he  "didn't  think  much  of  labor  unions,"  and  did 
not  believe  that  labor  unions  were  very  conducive  to  law  and 
order.    State  ,v.  ataffori  308, 

JURT— QUESTION  FOR.      See  Contracts  1  (p.  256.) 

JUSTICES  OF  THE  PKACE: 

1.  Judgment  not  void  tor  recital  that  claim  was  In  excess  ot 
Jurisdictional  amount  where  rendered  for  less.  Cvnningham,  v. 
Birch  River  Lumber  Co.  326. 

2.  Judgment  not  a  valid  lien  prior  to  dodceting  in  county  clerk's 
office.     Id.  328. 

KNOWLEDGE— MEANS  OF.     See  XoUce  1  (p.  211). 

LANDLORD  AND  TENANT: 

1.  Tenant  may  not  dispute  landlord's  title  without  first  surren- 
dering poBBeasion.  Board  of  Education  of  District  of  Town, 
Raleigh  County,  v.  Dunkley  246. 

2.  When  tenant  disclaims  under  lease  hie  possession  becomes 
tortious  and  adverse,  and  landlord  may  dispossess.    Id. 

3.  When  tenant  attorns  to  one  other  than  landlord,  his  posses- 
sion becomes  tortious  and  adverse,  and  landlord  inay  dtspos- 
sess.    Id. 

4.  Purchaser  from  landlord  succeeds  ae  landlord  ot  tenant  hold- 
ing premises.    Id.  246. 

LEASE,  COAL— ASCERTAINING  VALUE  OF.  See  Oorporationt 
3-11   (pp.  302,  303,  304,  491). 
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LEGAL.  TITLE.    See  Ejectment  3  (p.  171). 

LEGAL  TITLE— TRUSTEE  HOLDING  MAT  APPEAL  FROM  DE- 
CREE AFFECTING  RIGHTS  OP  BBNEFICL4RT.  See  Appeal 
and  Error  11   (p.  839). 

LETTERS  PATENT— USE  OP.    See  Invention  3  (p.  8). 

LICENSEE— PROTECTION  OF.     See  Inventions   (p.  8). 

LIFE  POLICY— MISREPRESENTATION  IN  APPLICATION  FOR 
See  Insurance  3,  4  (p.  222). 

LIBEL  AND  SLANDER: 
1.  In  an  action  for  insulting  words.  It  is  proper  tor  the  Jnry, 
in  mitigation  of  damages,  to  consider  the  provocation  ander 
which  the  words  were  uttered  produced  by  conduct  on  the  part 
of  the  plaintiff,  and  an  instruction  offered  to  this  effect  should 
be  given.    Fisher  v.  Fisher  199. 

LICENSEE— PROTECTION  OF.    See  Patents  g  <p.  7);  Invention  1 

(p.  7). 

LIFE  POLICY  HELD  VOID  FOR  MISSTATEMENT.  See  InsitraiKe 
3  (p.  222). 

LIMITATION  OP  ACTIONS: 

1.  Malicious  prosecution  suit  must  be  begun  within  one  jtax 
after  judgment  for  defendant.    Allen  v.  Burdelt  eiG. 

2.  Suit,  begrii  and  dismissed  for  failure  to  file  declaration  will 
nof  save  from  bar  of  limitation  of  statute.    Id. 

LIMITATION  AND  LACHES— NOT  BARRED  BY.  See  Curtety  2 
(p.  16). 

LOGS  AND  LOGGING: 

1.  Grant  of  timber  with  right  to  remove  heli  to  vest  Irrevocable 
right  in  grantee.    Bennett  v.  Interstate  Cooperage  Co.  286. 

2.  Cessation  of  operations  by  grantee  of  timber  on  land  held  not 
an  abandonment.    Id. 

3.  Provision  in  deed  of  timber  that  purchaser  shall  surrender 
certain  acreage  each  year  may  be  waived  by  grantor's  failure 
to  enforce.    W. 

4.  Facts  stated  held  not  to  justify  finding  of  delivery.  Ely  v. 
Fhillipa  GSO. 
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LUMBER— WRITTBN  OFFER  TO  PURCHASE.  B«e  Frauit.  Sta- 
tute of.    I  (p.  255). 

LUNACT.    See  Insane  Pertona  1,  2,  3  (p.  4S0). 

MAIMING  DEFINED: 
1.     To  malm  means  to  Tlolentlf  Inflict  a  bodll?  inltuy  upon  a 
person   bo  as  to  make  him  less  able  tx>  defend    himself   or 
annoy  his  adTereary.    State  y.  JfcDonle  ISG. 

MAINTENANCE  AND  SUPPORT: 

1.  Husband  must  support  wife  unless  eullty  of  offense  entitling 
him  to  divorce  a  mensa.     Ttckert  v,  Vickert  238. 

2.  Amount  decreed  for  support  not  dlatuTbed  unless  cleorlT  er- 
roneous, especially  where  lower  court  retains  Jurisdiction  to 
change.     Id. 

3.  Wife  may  recover  amount  necessarily  expended  for  her  sup- 
port after  husband's  abandonment  although  she  has  separate 
estate.    Id.  237. 

4.  Wife  held  entitled  In  maintenance  suit  to  reasonable  counsel 
fees  for  former  divorce  suit.    Id. 

MAINTENANCE  AND  SUPPORT— MANDAMUS  TO  COMPEL.  See 
Suabana  and  Wife  1  (p.  31). 

MALICE— JURY  MAY  INFER.    See  Atsault  and  Battery  I  (p.  186). 

MANDAMUS: 

1.  Wife,  suing  for  separate  maintenance  and  support,  entitled  to 
allowance  for  suit  money,  and  on  refusal  mandamns  to  com- 
pel allowance  wilt  lie.    State  v.  Maxwell  31. 

2.  Mandamus  will  not  He  to  compel  exercise  of  discretionary 
power  unless  refusal  Is  capricious,  fraudulent  or  rescits  from 
misapprehension  of  the  law.    State  ex  rel.  Soyet  v.  Lane  744. 

3.  Mandamus  will  He  to  compel  city  clerk  to  certify  to  council 
petition  to  recall  an  officer  or  officers  under  prOTlsioos  of 
section  19,  chapter  Zl,  seta  191&  (municipal  charters),  being 
the  charter  of  the  city  of  Wheeling,    la. 

MANDAMUS  TO  COMPEL  ALLOWANCE  OF  ALIMONY.  See  Hua- 
band  and  Wife  1    (p.  31). 

MANSLAUGHTER.    See  Homicide  4,  5  (p.  414). 
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MASTER  AND  SERVANT: 

1.  Care  required  of  master  deflned.     Trobie  v.  Riter-Conley  Co- 
123. 

2.  Negligence  la  doing  work  In  charge  of  foreman  queation  for 
jury.    Id. 

3.  Special  finding  held  not  In  conflict  with  general  verdict.    Id. 

4.  Allegation  of  unlawful  employment  held  sufficient.     Bobbi  v, 
Moroantown  Press  Co.  206. 

6.     Relation  of  independent  contractor   held  not  created.     Wal- 
dron  V.  Oarland  Pocahontai  Coal  Co.  427 

6.  Relation  of  independent  contractor  must  be  proved  by  mine 

owner.    Id. 

7.  Contract  generally  immaterial.    Payne  y.  Wright  Bros.  Co.  564. 

8.  Employer  failing  to  warn  employee  of  latent  defect  liable  tor 
injury,     id., 

9.  Failure  to  warn  employee  digging  cesspool  held  negligence.    Id. 

MAY    ASSERT    INTEREST    IN    GUARDIANSHIP    FUNDS.      See 
Curtesy  1  (p.  15). 

MAY  EXTEND  TIME  OF  PERFOEMINQ  CONTRACT.    See  £ff««v 
10   (p.  %U). 

MECHANICS'  LIENS: 

Public  property  is  not  generally  subject  to  mechanics'  Hens. 

J.  E.  Mo»s  Iron  Works  v.  Jackson  County  Ctyurt  367. 

If  allowed  upon  county  property,  may  injure  public.    Id.  368. 

Legislative  intention  to  allow  liens  on  public  buildings  must 

be  expressed  in  unmistakable  terms.    Id. 

Statute  construed  as  not  authorizing  liens  on  public  property. 

Id. 

Different  sections  of  lien  statute  construed  not  to  authorize 

Incumbrance  of  public  buildings.       Id. 

Affected  by  sale  of  building  so  that  lien  is  only  permissible 

when  clearly  authorized.    Id. 

MINE  OPERATION— ESTIMATED  PROFIT  FROM.     See  Evidence 
13   (p.  403). 

MINERALS— C0NVE:YANCE  OF.  See  Mines  and  Minerals  1  (p.  56). 

MINERALS  IN  PLACE DEED  TO.     See  Mines  and  MineraU  1 

(p.  66). 
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MINES  AND  MINERALS: 

1.  Deed  to  minerals  In  place  with  mining  prirllege,  without  words 
waiving  subjacent  support,  not  conBtrued  to  protect  vendee 
against  damages  Irom  removing  coal.  Hall  Y.  Harvey  Coal  cE 
Coke  Co.  56. 

2.  Conveyance  ol  minerals  with  mining  right  with  covenants  ot 
general  warranty  does  not  extinguish  vendor's  right  to  sub- 
jacent support.     Id. 

3.  Instrument  releasing  minerals  and  mineral  rights  in  lands  sued 
for  in  ejectment  held  a  valid  and  binding  quitclaim  deed. 
Roberta  v.  HunUngton  Development  dc  Qaa  Co:  384. 

4.  Desire  to  settle  conflicting  claims  to  land,  surface  ot  which 
makers  posaesaed,  keld  sufficient  conBlderatlon  for  quitclaim 
deed  to  mineral  rights.    Id. 

5.  Technical  words  of  legal  Import  mnst  yield  to  manifest  intent 
In  construing  quitclaim  deed.    Id. 

6.  Grantee  in  quitclaim  need  not  be  described,  by  name,  if  prop- 
erty distinguished  by  description.    Id. 

MINORITY  STOCKHOLDERS— TRANSFER  OF  COAL  LEASE  IN 
FRAUD  OF.  See  Corporations  3,  4,  6,  «,  7,  8  (pp.  402,  403, 
404.) 

MISREPRESENTATION  IN  APPLICATION  FOR  LIFE  POLICY. 
See  Insurance  3,  4  (p..222). 

MORTGAGES: 

1.  Proposition  by  mortgagor  to  special  commissioner  at  sale  not 
entertained  not  ground  for  setting  aside  sale.  Alney  Bamei 
Co.  V.  Davy  Focahoittat  Coal  Co.  504. 

2.  Assignee  of  secured  paper  held  to  have  preference  over  orig- 

inal creditor,  subsequent  assignee,  and  eubsequent  purchaser 
of  security  for  value;  "goods  and  chattels."  Citizens'  Satiotial 
Bank  o!  Connellaville  v.  Barrison-Doddridge  Coal  d  Coke  Co. 
6G9. 

3.  Deed  ot  trust  or  mortgage,  held  constructive  notice  of  Hen  as 
against  subsequent  aBslgnees  and  purchasers.    Id. 

4.  Subsequent  parcbaser  without  notice  takes  precedence  over 
assignment,  recorded.    Id. 

5.  Ejquitable  title  by  Implication  need  not  t>e  recorded  under  stat- 
ute.   Id.  660. 

6.  Assignment  must  be  recorded.    Id. 

MOTION— AMENDMENT  OF.    See  Continuance  1  (p.  266). 
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municipal  corporations: 

L  Majority  ot  quaUfled  members  ot  tribunal  is  neceMary  to  qno- 
rum.  and  not  a  majority  of  all  elected.    State  r.  Farrar  2S2. 

8.  Removal  of  member  of  tribunal  does  not  Ipso  facto  create 
vacancy,  and  be  must  be  included  In  determining  aecesuTT 
number  for  quorum.    Id. 

3.  Tbere  is  no  vacancy  for  diaqnallflcatlon  until  vacancy  shall 
bave  been  declared  by  quorum.    Id. 

4.  Resolution  by  majority  of  commission  after  excluding  one 
disqualified  and  reciting  vacancy  held  void.    Id. 

B.  Mayor  may  not  suspend  cblef  of  police,  snch  power  belnc 
vested  In  city  commission.    M. 

MUNIMENTS  OP  TITLE.     See  Bjectment  1  (p.  170). 

NECKSSART  PARTIES— ABSENCE  OF.  See  Creditors'  Stitt  S 
(p.  16E). 

NEGLIGENCE: 
1.     Evidence  of  former  acts  incompetent.    WlJaon  v.  Fleming  663. 

NEGOTIABLE  PAPER— AUTHORITY  TO  ENDORSE.  See  Banit 
and  Banking  4  (p.  346). 

NOMINAL  DAMAGES.    See  Damagei  5  (p.  4S1). 


1. 

OBSTRUCTION  OR  DELAY.    See  EQUity  11  (p.  314). 

OFFENSE.    See  Oowtiea  1  (p.  1). 

OFFICER— IMPEACHMENT  OF.    See  Acknowleagment  1  (p.  384). 

OFFICER'S  RETURN: 
I.     Officer's  return  Indorsed  on  summons  U  prima  facie  evidence 
of  service  and  may  be  overtbrown.     Nvttalliurg  Smokeless 
Fuel  Oompanv  v.  First  Sational  Bank  438. 

OIL  AND   GAS— LEASE  OF  LAND  OF  WARD   FOR   PROmJC- 
TION  OF.    See  Ouardian  and  Ward  2  (p.  629). 

ORAL  EVIDENCE.     See  Evidence  15   (p:   48S). 
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OVBRHULINO  OF  OENBHAL  DEMURRER.    See  dppeal  and  Ettw 
2   (p.  «>. 

CWNERSHIP  OF  PROPBRIT.      See  PubHa  Service  OommUtitMi  S 
(p.  703.) 


Secretary-treaBnrer  named  as  defendant  in  bill  against  cor- 
poration held  not  party  In  hiB  own  right.  Tasey  t.  JfcK  Ex- 
port Coal  Co.  492. 

Declaration  descrlblne  plalntlfl  aa  a  branch  ol  a  named 
company  not  subject  to  demurrer  for  failure  to  Identity 
plaintiff.    Kingman  Milla  v.  Ftimcr  Gil. 

Where  plaintiff  was  misdescribed  In  declaration.  It  shonld 
be  permitted  to  amend.      Id.  G12. 


1.     Party  may  license  use  of  Invention  pending  application  for 

letters  patent      Cook  Pottery  Co.  v.  J.  H.  Parker  <E  Bon  7. 
i.     Applicant  may  license  use  ol  Inrentlon  under  contract  whicli 

will  protect  licensee  alter  Issue  of  patent.  Id. 
3.     Protection  of  licensee  to  use  of  Invention  after  patent  tomu 

a  part  of  consideration  for   license   issued  prior   to   patent. 

li.  8. 
See  /»t>en(Jon«  1-3   (pp.  7,  8.) 

PENDENTE!  LITE  PURCHASER.    See  Conveyaifcei  2,  3  (p.  171.) 

PERJURED  TESTIMONY: 
1.  Testimony  tending  to  prove  an  attempt  on  tbe  part  of  the 
defendant  in  a  crlmlnid  case,  to  obtain  perjured  tostlmonr 
in  bis  behalf,  is  relevant,  material,  and,  therefore,  admissi- 
ble, even  thongh  its  prcrtiatlTe  value  is  Blight.  Btate  v.  Weit- 
lengoff  270. 
See  Criminal  Law  i  (p.  279.) 

PERSONAL  INJURT— FUTURE   PEatMANBNT   CONSEQUBNCBS 
FOR.    Bee  Domapes  6   (p.  SB3). 

PERSONAL   PROPERTY   PROOUHBD    BY    FRAUD— AK>ROPRI- 
ATE  ACTION  TO  RECOVER.    See  DeMnwe  1  (p.  11). 

PLANT— ADDITIONS  TO.    See  Public  VtiHtiei  B,  7  (p.  787). 
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pleading: 

1.  Declaration  In  trespass  on  the  case  for  abduction  Is  not  de- 
murrable because  alleglnK  Incident  facts  and  clrcumBtances. 
laieman  v,  Orovet  91. 

2.  Wbere  affidavit  Is  filed  wltb  declaration,  and'  writ  of  inauiry 
of  damages  Is  necessary,  office  Judgment  at  rules  does  not 
bar  answer.     Star  Piano  Co.  v.  Burgner  476. 

3.  Affidavit  falling  to  Identify  cause  and  not  stating  that  amount 
claimed  was  on  demands  in  the  declaration  fatally  detective. 
Kingman  Mills  v.  Fumer  511. 

4.  Declaration  not  demurrable  where  showing  cause  of  action 
with  reasonable  certainty.    Payne  v.  Wright  Bros.  Co.  564. 

5.  Detective  declaration  curable  by  bill  of  particulars.  Swiarte 
v.  Kav  S42. 

PLEA  or  SET-OFF.     See  Set-off  and  Contravention  1   (p.  8). 

POLICY  VOID  FOR  MISSTATEMENTS.    Se«  insurance  3  (p.  222). 

POSSESSION— TORTIOUS  AND  ADVERSE.  See  Landlord  and 
ITenant  2,  3  (p.  245). 

PRELIMINARY  HEARING— JUDGES  OF  CRIMINAL  AND  CIR- 
CUIT COURTS  MAY  NOT  CONDUCT.  See  Criminal  LaiD  14 
(p.  362). 

PRIMA  PACIB  EVIDBNCB  OF  SERVICE.  See  Proceit  1  (p.  438.) 
Offlcer's  Return  1  (p.  438). 

PRIMARY  GIFT.     See  Oifts  1    (p.   57B). 

PRINCIPAL  AND  AGENT: 

1.  Third  party  is  bound  to  know  extent  of  agent's  authority. 
Farr  v.  Weaver  211. 

2.  Third  party  Is  bound  to  know  extent  of  agent's  authority, 
and  may  not  apply  principal's  property  to  agent's  personal 
Indebtedness.    Id. 

3.  Principal  may  ratify  event's  originally  unautborited  act  by 
accepting  benefits  and  agreeing  to  performance.  Dillon  v. 
Turkey  Gap  Coal  lE  Coke  Co.  396. 

PRIOR  LIEN: 
1.     Attorney  has  prior  lien  on  fund  arising  from  enforcement  of 
decree  procured  by  a  subsequently  employed  attontey  unless 
expresBly  or  impliedly  assenting  otherwise.     Brown  v.  Enoi* 
116. 
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1.  Officer's  return  endorsed  on  enrnmonB  Is  prima  facie  evidence 
of  service,  and  may  be  overtbrown.  Nuttallhurg  BmokeIe»» 
Fuel  Co.  V.  Firvt  Nat.  Bank  438. 

PROHIBITION: 

1.  Win  not  Ha  to  prevent  preliminary  examination  because  of 
former  examination  and  discharge  for  the  previous  eiamlna- 
tion  and  discharge  can  be  asserted  as  a  bar  on  second  hear- 
ing.     State  V.  Kirk  87. 

3.  Will  not  lie  to  prevent  preliminary  examination  because  of 
former  examination  and  discharge.      Id. 

3.  Will  not  lie  to  court  of  second  cognizance  before  a  bearing 
to  determine  Its  Jurisdiction.      Btate  v.  BUmd  600. 

4.  Court  cannot  be  deprived  of  Its  right  to  determine  Jurisdic- 
tional facts,  although  evidence  Is  absolutely  conclusive.  Jd. 
601. 

E.  Will  not  He  at  instance  of  one  indicted  as  accessory  to  mur- 
der In  two  counties  to  enjoin  one  court  prior  to  Its  bearing 
on  its  Jurisdiction.    Id. 

PROHIBITION  STATUTES.     See  IntoxicaUng  liguors  1   (p.  S4). 


1.     Agent's  payment  of  part  of  purchase  price  is  not  conclusive  of 
bis  ownership  of  land.      Flynn  v.  Yeager  630. 

PROPBRTY  AND  CAPITAL  OF  WATER  COMPANT— VALUE  OP. 
See  Public  mmties  2  (p.  736). 

PROPERTY— FULL  VALUE  OF.      See  PuftJic  Service  Commiasiont 
5  (p.  703). 

PROPERTY,  GIFT  OF— ACTION  TO  RECOVER.       See  WUneixet 
1  (p.  78);  EtJiiJence  1  (p.  78). 

PROPERTY— OWNERSHIP  OP.    See  PkBHc  Service  Commitston* 
3  <p.  703). 

PROPERTY— VALUE  OF  AS  BASIS.      See  Public  Service  OommU. 
siotu  3  (p.  703.) 

PROPBRTY  VALUES— LIMIT  OF  ENDEAVOR  IN  ASCERTAINING. 
See  Evidence  12  (p.  403). 

PROTECTION  OF  LICENSEE.      See  Invention  3  (p.  8). 


PROVOCATION.      See  Ubel  and  BtanOer  1   (p.  1>»). 

PUBLIC  OFFICER— PERFORMANCE  OF  DDTT.  Sw  Evidence 
16  (p.  654). 

PUBLIC  UTILITIEB; 

1.  The  tme  basis  For  rate  makloK  purpoBes  for  a  pnbllc  ntUIty 
is  tbe  actual  fair  value  ot  Its  InTeBtment  at  tbe  time  used  and 
useful  ia  the  business  of  fumlsbinK  serrlce  to  the  public, 
Bluefietd  Water  Workt  d  Improvement  Co.  t.  PvAMo  Bervice 
CommitHon  736. 

2.  lu  the  case  ot  a  public  utility  the  ortginal  cost  considered  In 
connection  with  the  htatory  and  growth  of  tbe  ntlUt?.  and  the 
value  of  the  service  rendered,  constitute  the  principal  ele- 
ments to  be  considered  In  connection  with  rate  making  tor  the 
services  rendered  the  public.      Id. 

3.  In  estimating  the  value  of  tbe  property  and  capital  em- 
ployed by  a  water  company  in  tbe  public  service,  the  value 
of  the  springs  on  lands  purcbased  as  a  source  of  water  supply. 
In  proximity  to  the  municipality  served,  as  a  general  rule. 
Is  properly  limited  to  the  actual  amount  Invested  by  the 
utility  therein,  particularly  so  when  there  are  other  sourcei 
ot  supply  that  may  be  obtained,  as  a  river  or  other  natural 
water  course,  and  the  municipality  must  be  deemed  to  bave 
been  located  with  reference  to  such  natural  source  of  water 
supply  employed  by  the  company.    Id. 

4.  Piling  the  rate  of  eight  per  cent  on  tbe  fair  value  of  the 
property  employed  by  such  utility,  determined  as  aforesaid, 
and  based  on  prior  earnings  and  estimated  savings  of  ex- 
pense, etc.,  over  previoua  years,  after  deducting  therefrom 
all  necessary  and  proper  operating  expenses  and  taxes,  to 
continue  for  a  certain  period,  was  within  the  power  of  the 
pnbllc  service  commiBsion,  as  a  means  ot  subsequently  de- 
termining what  such  rates  should  afterwards  be  on  the  sub- 
sequent report  ot  tbe  utility  to  enable  It  to  earn  such  reason- 
able rate  of  Income.     Id. 

5.  The  public  service  commission  may  lawfully  require  a  pnb- 
llc utility  to  make  extensions  and  additions  to  Its  plant  when 
they  are  necessary  to  enable  It  to  serve  tbe  public  as  required 
by  law  or  the  provisions  of  its    contract  or  franchise,  id,  737. 

i.  In  determining  tbe  value  of  the  property  ot  a  pttbUc  ntUity 
so  employed  In  the  public  service  and  the  rate  It  should  be 
allowed  to  earn,  however,  each  case  must  depend  upon  and 
be  controlled  by  Its  own  peculiar  facts,  and  the  court  wUI 
not  interfere  with  tbe  order  of  tbe  public  serrlce  commlsBlon 
unlese  tbe  rate  allowed  Is  unressonablr  low  or  \ 
high.     Id. 
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PUBLIC  UTIL1TIB&— Continited. 
7.     A  pnbUc  utility  has  no  right  to  a  rate  anfflclent  to  cover 
the  coflt  of  expendltarea  for  addltloiu  to  Its  plant  In  advance 
of  the  actual  installation  of  such  extensions  or  addltlonB  and 
their  employment  In  the  public  service.      Id. 

PUBLIC  SERVICE  COMMISSIONS: 

1.  Findings  of  fact  by  the  Public  Service  CommlBBlon,  baoad 
upon  evidence  to  support  them,  generally  win  not  be  reviewed 
by  this  court.  Citv  of  Hfmtington  v.  Public  eervice  Commit- 
Htm  703. 

2.  In  order  that  It  may  receive  Jnet  compensatloa  for  the  use  ot 
property  which  It  has  devoted  to  the  service  ot  the  public,  a 
utility  is  entitled  to  demand  and  receive  a  fair  return  upon  the 
reasonable  value  of  the  property  at  the  time  It  Is  being  used 
by  and  tor  the  public.      Id. 

3.  A  pubi)f  utility  having  a  large  bonded  Indebtedueas  remains 
the  owner  of  the  entire  property  which  It  devotes  to  public 
service,  deeplte  the  existence  of  the  Indebtedness  as  a  Hen 
against  it.      Id. 

4.  An  owner  of  property  devoted  to  public  service  Is  entitled  to 
earn  a  reasonable  return  upon  the  whole  of  that  property, , 
whether  it  be  Incumbered  by  Indebtedness  or  not.      Id. 

5.  A  public  utility  having  a  large  bonded  IndebtedneBS  Is  en- 
titled to  earn  as  a  profit  a  reasonable  return  npon  the  fall  fair 
value  of  the  property  which  it  owns.  Its  net  earnings  cannot 
lawtnlly  be  measured  by  a  reasonable  return  upon  the  dlSer- 
ence  between  the  outstanding  IndebtedneBS  and  the  full  fair 
valne  of  the  property,  plus  Interest  npon  the  Indebtedness.  li. 

6.  Deprivation  of  the  right  to  jearn  a  reasonable  return  upon  the 
full  fair  value  of  Its  property  amounts  to  a  confiscation  thereof 
pro  tanto.  Jd.  704. 

7.  Hie  Public  Service  Commission  may  lawfully  require  a  pnbllo 
nttllty  to  make  extensions  and  additions  to  Its  plant  when 
they  are  necessary  to  enable  It  to  serve  the  public  as  reqnlred 
by  law  or  the  provisions  of  Its  contract  or  franchise.  Blua- 
field  Water  Worki  d  Imitrovement  Co.  v.  Public  Service  Com- 
mlMlon  737. 

PUNITIVE]  DAMAGES.      See  Damagei  1,  2  (p.  199). 

PURCHASER  PENDENTE  LITE.      See  Cotweyanoet  2  (p.  17L) 

PURCHASE  MONET— PARTIES  EStrnJED  TO  EXCESS  OF.  See 
Vendor  and  Purcliaier  1  (p.  29). 

QUESTION  rOR  JURY.      See  Contract!  1  (p.  858). 


QUESTION  OF  TITLE.      See  Eieclment  2  (p.  170). 


1.  Majority  of  guallfled  members  of  trlbanal  Is  necessary  to 
quorum,  and  not  a  majority  ol  all  elected.  State  v.  Farrar 
iiZ. 

2.  Removal  of  member  ol  tribunal  doea  not  Ipso  facto  create 
vacancy,  and  be  must  be  included  in  determining  necessary 
number  for  quorum,      la. 

3.  In  Buch  case  there  la  no  vacancy  until  the  fact  of  dfsqaallflca- 
tion  Shalt  hare  been  ascertained  and  determined  and  the 
vacancy  declared  by  a  qnomm  so  constituted.      Id. 

See  JtfunjcipaE  Corpontiona  1,  2,  3  (p.  232). 

QUORUM— NECESSARY  NUMBER  FOR.  See  Municipal  Corpon- 
tion»  1   (p.  232). 


Cannot  be  compelled  to  operate  temporarily  constructed  aide 
track  on  land  under  privilege  tennlnafate  at  landowner's  will. 
Malleable  Coal  Co.  v.  Potter  214. 

Side  tracks  constructed  under  lease  held  removable  by  land- 
owner.     Id. 

Ordinary  care  required  as  licensee.      Wendell  v.  Payne  3&6. 
Ordinary  care  required  as  to  trespasser.      Id. 
Duty  to  person  seen  stated.      Id. 

Negligence  as  to  pedestrian  seen  on  track  held  Jury  question. 
Id.  367. 

Testimony  of  witnesses  In  position  to  obaerve  tatlare  to  give 
crossing  signals  entitled  to  peculiar  weight  Oaidorph  v. 
mnet  «8. 

Injury  at  croBslug  not  In  Itself  evidence  of  contributory  negli- 
gence.     Id.  449. 

Contributory  negligence  at  crossing  may  in  some  circum- 
stances be  question  for  court.      Id. 

Contributory  negligence  at  crossing  question  for  Jury  on  con- 
flicting evidence.      Id. 

Contributory  negligence  of  traveler  relying  on  flagman's  omis- 
sion of  signal  question  tor  Jury.      Id. 

Flagman's  omission  of  signal  clrcnmstance  to  be  consldsred 
In  determining  care  by  traveler.      Id. 

Traveler  not  bound  to  look  and  listen  in  one  particular  direc- 
tion.    Id. 
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RAILROADS— COfUimted, 

14,  Trayeler  uDder  no  absolute  duty  to  stop,  look,  and  listen  un- 
der all  clrcumatancea.      /d.  450. 

15.  Testimony  as  to  flagman's  practice  to  warn  travelers  admis- 
sible on  Issue  ot  contributory  negligence.      Id. 

BATE  MAKINQ— TRUE  BASIS  FOR.        See  PuDUc  Vtilitiet  1  (p. 
736). 

RATE     MAKING— ELEMENTS     CONSIDERED  IN.      See  PuWc 
UtiliUes  2  (p.  736). 


1.  A  rate  vhlch  a  utility  Is  authorized  to  charge  must  not  be  bo 
low  as  to  be  conSscatory;  nor  so  high  as  to  exceed  the  value  ot 
the  serylce  to  the  consumer.  A  Just  and  reasonable  rate  must 
tall  somewhere  between  these  two  extremes.  City  of  Hwiting- 
ton  V.  Public  Service  Covumiasion  704. 

REAL  ESTATE—SALE  OF.      See  Convevancei  8(  p.  172). 

REASONABLE  DOUBT; 

1.  To  Impeach  acknowledgment  ot  duly  authorised  officer,  the 
proof  must  be  clear  and  controlling  beyond  reasonable  doubt. 
Roberta  v.  Huntington  Development  4  Oat  Company  384. 

REASONABLE  RATE  OF  INCOME.  See  Public  mnitiet  4  (p.  738). 

REASONABLE  RETURN— DEPRIVATION  OF.  See  PvMic  Ber. 
vice  CommiaHont  6  (704.) 


One  signing  a  recall  petition  under  the  provishms  ot  §  19 
ot  the  Wheeling  charter  act  may  withdraw  his  name 
therefrom  at  any  time  before  such  petition  Is  acted 
upon,  but  such  withdrawal  will  not  have  the  effect  ot  nnlll- 
tying  the  paper  upon  which  his  name  Is  signed  even,  though 
he  Ifi  the  petitioner  who  makes  the  affidavit  thereto.  State 
ex  rel  Noyea  v.  Lane  74G. 

This  court  may  not  pass  upon  the  snillclency  or  truth  ot  the 
grounds  stated  In  a  petition  flled  tor  the  purpose  of  recalling 
officers  under  the  provisions  ot  the  Wheeling  charter  abore 
referred  to.    Id. 
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1.  .  Special  recelTer  locuirlng  obllKatlon  without  special  autliOT- 
Ity  Is  personally  liable.    Tanienden  t.  Kerr  82. 

8.  Declaration  agaloBt  special  receiver  Individually  lor  mon^ 
advanced  to  pay  tntwest  on  receiver's  certiacates  held  de- 
murrable.    Id. 

3.  Cannot  be  compelled  to  operate  temporarily  constructed  side 
track  on  land  under  pnlvUege  terminable  at  landovner'a  wllL 
ifalleable  Coal  Co.  v.  Potter  Z14. 

4.  Side  tracks  constructed  under  lease  held  removable  by  land- 
owner.    M. 

G.     Railway  company's  prior  operation  debt  is  not  part  of  recelv- 

erahtp  expenses.    Qlaiicock  v.  South  Morgantoton  Traction  Co. 

321. 
6.     Railway  company's  creditor  whose  claim  was  secured  along 

with  others  held  not  entitled  to  preterence  lor  lurnlshlng  labor 

and  materials.    M.  322. 

RELIEF— DENIAL  OF.  See  Equity  18   (p.  588). 

REFORMATION  OP  INSTRUMENTS: 

1.  In  suit  to  reform  deed,  plaintiff  will  not  be  denied  relief  tor 
merely  constructive  fraud  In  stating  the  quantity.  Jfalcolm  v. 
Talley  E32. 

2.  Relief  granted  only  where  evidence  of  mutual  mistake  is 
clear,  positive  and  direct.    Hanly  v.  Harmiton  008. 

3.  Reformation  granted  where  supported  by  direct,  positive  testi- 
mony and  parties'  contemporaneous  construction.    Id. 

RELEASE: 
1.     Question   whether   release   for   personal    injnrtes    constituted 
accord  and  satisfaction  held  one  for  Jury.     Wendell  v.  Pt^ne 


RETURN.    See  Public  Service  CommiiHoni  2,  4,  G,  6  <p.  704). 

RBTUHN  OF  SERVICE— WAIVER  OF  DEFECTS  IN.    See  ARjear- 
once  3  (p.  42). 

RELATIONSHIP FINDINGS  AS  TO  EXISTENCE  OP.    See  Ap- 

peol  and  Error  19  <p,  620). 

REVERSIBLE  ERROR.    See  Creditor'*  Suit  1  (p.  ISS). 

REVIEW.    Bee  Public  Service  CommitHoiu  1  (p.  703). 
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REVIEW— BILL  OF.    See  OMardUm  anil  Ward  3  <p.  629). 

RIGHT  TO  CUT  AND  REMOVE  TIMBER.  See  Logi  and  Logging  S 
(p.  286). 

BALE  OP  DELINQUENT  LANDS.      See  Action  1  <p.  680.) 

SALE  OP  INFANT-S  LAND— PETITION  POR.  See  Gwrdian  and 
Ward  I  (p.  571). 

SALE  OF  REAL  ESTATE.      See  Conveyancei  8  (p.  172.) 

SAI^S: 

1.  Written  oCer  to  purcbaae  lumber  does  not  become  contr&ct 
until  accepted.  Wood  d  Brooks  Co.  v.  D.  E.  Hewitt  Lumier 
Co.  264. 

2.  Acceptance  neai  not  be  actual,  bnt  U  Inferable  from  conduct. 
Id. 

3.  Shipment  of  lumber  pursuant  to  otter  held  acceptance.  Id.  266. 

4.  Evidence  of  acquteacence  In  delay  held  competent  In  action  tor 
breach.    Id. 

5.  Where  aeller  haa  done  all  the  contract  requires,  title  passes 
whether  payment  haa  been  made  or  not.  Sharp  v.  Campliell 
626. 

6.  Rightful  stoppage  in  transitu  does  not  require  buyer  to  enter 
Into  new  contract,  while  wrongful  stoppage  constitutes  breach 
h7  seller.    Id.  627. 

7.  Stoppage  in  transit  does  not  rescind  executory  contract  or  re- 
lieve seller  on  buyer's  prompt  tender  of  payment.    Id, 

SET-OFF  AND  COUNTER  CLAIM: 

1.  A  special  plea  of  set-ott  embodying  such  contract  should  be  per- 
mitted to  be  filed  in  a  case  In  whtcb  the  damages  accruing  by 
a  breach  of  such  contract  Is  a  proper  set-ott  to  the  obligation 
sued  upon;  the  objection  to  the  plea  being  that  the  contract 
Is  Told  for  want  of  consideration.  Coolc  Potterv  Oo.  v.  Parker 
d  Bon  8. 

2.  Plea  that  plalntiO  is  a  non-resident  will  not  support  equlahle 
set-ott  of  liquidated  damages  against  a  demand  In  another 
transaction.    Tan  Raalte  Co.  v.  Bolot  Bro».  Co.  66. 

S.  Defendant  cannot  set  off  unllQuidated  damage  claim  arising 
from  dlfferrait  transactions.    Id. 

4.  Dltterenoe  between  contract  price  and  that  paid  on  seller's 
breach  Is  not  "liquidated  demand,"  and  cannot  be  set  off 
against  seller's  demand  tor  price  ot  other  goods.    Id. 


.,/=JLyCJOOJ^lC 


798  Index 

SALEiS— Continued. 

5.  Whether  matter  constltutea  Bet-off  depends  on  auBceptlbllltr 
of  determination  rather  than  Its  arising  out  of  basic  trans- 
actions.   Weat  Virginia  P%lp  d  Paper  Co.  t.  WMtmore  et  al.  622. 

6.  In  aaaumpBlt  on  note  tor  advancements,  held,  that  defendant 
might  set  oS  materials  furnished  to  platntlft.   Id. 

SET-OFF— PLEIA  OF,    See  8et-0ff  and  Counterclaim  1   (p.  8). 

SHBRIPF'S    SALE   OF   LANDS    FOR    TAXES.      See    Action     1 


SUICIDE— CIRCUMSTANTIAL  EVIDENCE  TO  ESTABLISH. 
See  Imvrance  2  (p.  221). 

SPECIAL  COMMISSIONER— SALE  OF  WARD'S  LANDS 
THROUGH,     See  Curtesy  1    (p.  16). 

SPEJCIAL  FINDINGS— RELEVANCY  OF.  See  Appeal  and  Error 
i.  5  (p.  101). 

SPECIAL    HBCBIVER— PERSONALLY    LIABLE.      See    Receiver 

1.  2  (p.  62). 

SPECIFIC  PERFORMANCE: 

1.  Laches  will  not  prevail  where  purchaser  holds  posseBsloa 
from  date  of  sale  until  suit.      Bartlett  v.  Johnton  ti. 

STATUTES: 

1.  Older  of  two  statutes  dealing  with  same  subject  so  repus- 
nant  that  both  cannot  coexist  repealed  iby  implication.  Btate 
V.  Bnyder  96. 

2.  Are  to  be  construed  as  whole,  bo  that  arrangement  Into  parts 
or  sections  is  of  no  moment.  J.  E.  Xosa  Iron  Worki  v. 
Jackson  Covntp  Court  36S. 

SUBJACENT   SUPPORT— RIGHT    TO.    See    Mines    and   MineraJt 

2  (p.  66). 

SUIT— DISMISSAL  OP.     See  Evidence  17   (p.  654). 


D,^.,/.JbyC00gIC 


SUIT  MONEY— ALLOWANCE  FOR.  See  BuabanS  and  Wife  1 
(p.  31). 

SUMMONS— OFFICERS  RETURN  INDORSED  ON.  See  Pro- 
cess 1  (p.  438). 

TAXATION: 

1.  Misdescription  of  amount  of  land  sold  will  not  alone  Invalidate 
.  tax  sale.    Leach  y.  Weaver  49. 

2.  Title  to  property  sold  under  decree,  taxed  to  and  taxes  paid 
by  former  owner,  is  not  forfeited  for  nontaxatlon  as  such  to 
purchaser.     Foffgin  v.  Furhee  173. 

3.  Oil  and  gas  Interest  may  be  assessed  separate  from  surface 
and  returned  delinquent  and  sold  for  nonpayment  of  taxes 
thereon.     Woodward  v.  SSthn  670. 

4.  Tax  deed  not  Invalidated  for  failure  of  assessor  to  return  land 
books  Bt  proper  time  or  of  clerk  to  correct  additions.  Proot 
and  recapitulations  thereon.    Jd. 

6.  Impertinent  matter  In  delinquent  Hat  will  not  render  it  in* 
valid.    la. 

6.  Order  of  court  allowing  certificate  of  clerk  admitting  It  to 
record  sufficient  to  identity  same  as  list  acted  upon  by  court. 
id. 

7.  Failure  ot  clerk  to  affix  seal  may  be  cured  by  re.executlon  of 
deed  wltbln  time,  which  clerk  may  make  a  deed  for  land 
purchased  at  tax  sale.    Id.  671. 

5.  Report  of  county  surveyor  of  land  purchased  at  tax  sale  time 
within  which  same  may  be  filed.    Id. 

9.     Purchaser  of  entire  oil  and  gae  Interest  entitled  to  deed  without 
survey  upon  surveyor's  report.     lA. 
10.     Not  invalidated  for  failure  ot  sberlfl  to  state  In  receipt  amount 
of  taxes  delinquent    Id.  672. 

TECHNICAL  WORDS— INACCURATE  DEFINITIONS.  See  Instnc- 
(ions  1   (p.  186). 

TENANT  BY  CURTESY.    See  Ctirtesv  1,  2.  3  (pp.  IB,  16). 

TENANT'S  RIGHT  IN  FUNDS.    See  Curlety  2  (p.  16). 

TENANT'S  RIGHT  OF  CURTESY  IN  FUNDS  OF  WHICH  HE  WAS 
GUARDIAN  NOT  BARRED.  See  Curtesy  3  (p.  16). 

TESTIMONY— ADMISSIBLE.     See  Highways  1   (p.  553). 
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TESTIMONY— PERJURED.    See  Criminal  Law  4  (p.  279). 

TIMBER  DEED— PROVISIONS  IN.     See  Logt  and  Loggittn  3   (p. 
287). 

TIMBER  OPERATION— CESSATION  OF  NOT  ABANDONMENT. 
See  Loa»  ond  Logging  2  (p.  2S6). 

TIMBER— RIGHT  TO  CUT  AND  REMOVE.    See  Log»  and  Logging 
2   (p.  2S6). 

TIME: 
1.     WIier«  proceaa  la  returned  on  first  Monday  of  March,  a  declar- 
ation filed  on  first  Monday  In  June  iB  In  time.  Wilton  v.  Fleming 
564. 

TITLE— EQUITABLE.     See  Ejectment  3   (p.  171). 

TITLE— MUNIMENTS  OF.    See  Ejectment  1  (p.  170). 

TITLE— QUESTION  OP.    See  Ejectment  2  (p.  170). 

TITLE  DNIMPEACHABLB.     See  Conveyancet  6  (p.  172). 

TRANSCRIPT  OF  JUDGMENT.     See  Evidence  10,  11   (p.  3S6). 

TRESPASS  ON  THE  CASE— DECLARATION  IN.     Bee  Pleading  1 
(p.  91). 


General  objection  to  evidence  good  In  part  properly  over- 
ruled.     Depne  v.  Steber  79. 

Special  Jury  flndinEs  mast  be  Inconsistent  with  verdict  to  be 
controlling.    National  Metal  Eige  Box  Co.  v.  The  Hub  101. 
Special  verdict  will  not  overtbrow  general  verdict  unless  find- 
ings are  Irreconcilably  inconsistent     Trobie  v.  £{ter-OonIey 
Co.  123. 

Where  court  rule  provides  for  trial  calendar,  It  is  error  to 
try  cose  not  placed  thereon,  without  parties'  agreement.  Star 
Piano  Co.  V.  Burgner  476. 

Instruction  not  supported  by  evidence  held  properly  rejected. 
Payne  v.  Wright  Bros.  Co.  565. 

Verdict  In  gross  sum  lor  delendant  Tield  to  constitute  deter- 
mination that  set-oD  exceeded  plalntHTs  claim.  Weat  rir>- 
ginia  Pulp  ds  Paper  Co.  t.  Whitmore  623. 
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TRI  All — Con  tinned. 

7.     Verdict  Interpreted  aa  being  In  favor  of  defend&nt  filing  set- 
off.   Id. 

TRUE   BASIS   FOR   RATE   MAKING.      See   Public   Vtilitiea   1    (D. 
73a). 


1.  Where  a  bill  to  enforce  vendor's  lien  omits  necessary  trust 
beneflclaries,  a  demurrer  thereto  should  be  sustained.  Cono- 
looy  V.  Overholt  37. 

2.  Trustee  does  not  make  unauthorized  delegation  of  aUhorttj 
in  employlnK  agent  to  assist  in  execution,  Flynn  v.  Yeager 
620. 

3.  Laches  held  not  Inapplicable  to  express  trusts.    Id. 

4.  Legal  title  in  trustees  descends  te  trustees'  heirs  before  com- 
pletion ol  trust.    Orove  v.  Long  652. 

UNLAWFUL  BMPLOTMENT.    See  liatter  and  Servant  4  (p.  206.) 

UTILITIES— PUBLIC.  See  Putlic  Service  Commitiiona  3  (p.  703). 

VALUE  OP  INVESTMENT.  See  P%blic  mWHet  I  to  6  (pp.  738, 
737). 

VALUE  OF  PROPERTY  AS  BASIS.  See  Public  Service  Commit- 
iions  2  (p.  703). 

VENDOR'S  LIEN— BILL  FOR  ENFORCEMENT  OF.  See  Equitv 
1  (p.  37). 

VENDOR  AND  PURCHASER: 

1.  Parties  purchasing  property  In  enlt  from  plaintltts  lieli  en- 
titled to  eicesB  of  purchase  money  on  Judicial  sale  over  agreed 
price.      Oeorge  WatMngton  lAfe  Ina.  Co.  v.  Javne  29. 

2.  Presumption  that  vendor  owning  but  one  house  and  lot  In  a 
town  Intended  to  sell  only  that  which  he  owned.  Bartlett  v. 
Johnson  4S. 

3.  Assignee  of  secured  paper  lield  to  have  preference  over  original 
creditor,  subseqnent  assignee,  and  subsequent  purchaser  of 
security  for  value;  goods  and  chattels."  CttieerU'  Xat.  Sank 
of  Connelbville  v.  Harriton-Doidridge  Coal  d  Coke  Co.  659. 

4.  Vendor's  lien  held  constructive  notice  of  Uen  as  against  sub- 
sequent assignee  and  purchasers.      Id. 
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Upon  tbe  trial  on  an  Indictment  for  carrylnE  a  pistol,  If  it 
be  sbown  tbat  tbe  defendant  bad  tbe  pistol  In  bla  poaMsalon 
only  for  tbe  purpose  of  a  casual  examination,  upon  tbe 
Invitation  of  the  owner,  wbo  bas  It  at  a  place  at  vblcb 
be  has  a  rtgbt  to  carrr  It,  and  without  any  Intention  or  pur- 
pose on  the  part  ot  the  defendant  to  control  tbe  use  or  poft- 
seSElon  at  such  weapon,  be  should  be  found  not  guilty.  Btate 
y.  Underwood  548. 


Rigbta  ot  devlseea  under  prior  oil  and  gaa  lease  as  to  rents 
and  royalties  stated.    Fisher  v.  Teter  69S. 
Rights  ot  devlseea  under  prior  oil  and  gaa  lease  stated.     19. 
Complaint  held  not  to  Bbow  that  defendants  fraudulently  pre- 
vented drilling  on  plaintiffs  land.    Id.      6U. 


In  action  to  recover  alleged  gift,  defendant  witness  held  not 
disqualified  t»ecause  he  was  the  father  ot  the  defendant  donee. 
Depue  1.  Steber  7S., 

In  administrator's  action  for  property  claimed  as  gift  by  de- 
fendant, party  executing  forthcoming  bond  is  Incompetent  to 
testify  to  deceased  donor'e  admissions.  Id. 
In  administrator's  action  to  recover  property  claimed  as  a 
gift,  defendant  Is  incompetent  to  testify  as  to  transactiona 
with  deceased.    Id. 

Orantor  may  not  testify  to  deceased  grantee's  repudiation 
of  conveyance.      Downs  v.  Downs  156. 

Party  making  opposing  witness  his  own  while  cross  exam- 
ining may  indirectly  contradict  his  testimony.  Btate  v.  WeU- 
aengoff  279. 

Privileged  because  tending  to  Incriminate  waived  by  ans- 
wering without  objection.    Id. 

Absent  proof  of  arresting  ofdcer's  other  acts,  malice  will  not 
be  inferred  from  use  of  reasonable  force,  Btate  v.  Evofu  379. 
Not  error  to  permit  witness  to  say  that  be  had  madoi  extraju- 
dicial false  statement  at  suggestion  of  another  made  in  de- 
fendant's preeence.  Btate  v.  Murphy  413. 
Refusal  to  permit  witness  to  answer  question,  where  answer 
bas  been  previously  given,  is  not  error.      Id. 

Orantor  Is  competent  to  testify  to  agreement  with  grantee 
and  ber  deceased  husband,  who  paid  tbe  purchase  mmey. 
Jfalcolm  V.  TaOey  531. 
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WORDS  AND  PHRASES: 

1.  "Final  order."  City  of  Huntin4fton  v,  P«Mic  Service  Commlg- 
tion  703. 

2.  "QoodB  and  chattels."  Citizens'  Nat.  Bank  of  Oonnelltvflle  r. 
Harrison-Doddriage  Coal  d  Coke  Co.  859. 

3.  "Land."     Woodyard  v.  Euhn  670. 

i.     "Litiuidated  demand."  Tan  Raalte  Co.  v.  Boiof  Brot.  Co.  H 

6.  "LlquorB."  State  v.  Miller  84. 
S.     "Mafm."    State  \.  McDonie  1S6. 

7.  "Memorandum."     Ely  v.  PMllipa   G80. 

8.  "OfBcera  of  this  state."     fifote  v.  Anderion  1. 

9.  "Ordinary  care."     Wendell  t.  Payne  3E6. 

10.  "Procesa."  J.  E.  Moat  Irot^  Workt  v.  Jacktim  OOTuUy  Court 
368. 

11.  "Res  geeUe."    State  v.  Evana  379. 

12.  "Structure."  /.  E.  Mom  Iron  Worki  v.  Jackion  County  Court 
36S. 

13.  "Valuable  coneideratioQ."      First  Nat.  Bank  t.  Freeman  344. 

WRIT  OF  PROHIBITION: 

1.  Will  not  lie  to  prevent  preliminary  eiamlnatlon  because  ot 
former  examination  and  discharge  for  the  previous  examlna- 
tlon  and  discharge  can  be  asserted  as  a  bar  on  second  hear- 
ing.   State  V.  Kirk  87. 

2.  Will  not  He  to  prevent  preliminary  exafflinatlon  because  of 
former  examination  and  discharge.    Id. 
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